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PREFACE  TO  THE  SECOND  EDITION 

This  is  a  revised  edition  of  a  book  which  was  published 

in  1898. 
In  the  year  1873  the  Secretary  of  State  for  India  sent  to 

the  Government  of  India  the  rough  draft  of  a  Bill  to  consoli- 
date the  enactments  relating  to  the  Government  of  India. 

This  draft  formed  the  subject  of  correspondence  between  the 
India  Office  and  the  Government  of  India,  and  an  amended 

draft,  embodying  several  proposals  for  alteration  of  the  law, 
was  submitted  to  the  India  Office  by  the  Government  of 

India  in  the  month  of  February,  1876.  After  that  date  the 
matter  was  allowed  to  drop. 

The  case  for  consolidating  the  English  statutes  relating  to 
India  is  exceptionally  strong.  The  Government  of  India  is 
a  subordinate  Government,  having  powers  derived  from  and 
limited  by  Acts  of  Parliament.  At  every  turn  it  runs  the 

risk  of  discovering  that  it  has  unwittingly  transgressed  one 

of  the  limits  imposed  on  the  exercise  of  its  authority.  The 
enactments  on  which  its  authority  rests  range  over  a  period 

of  more  than  120  years.  Some  of  these  are  expressed  in 
language  suitable  to  the  time  of  Warren  Hastings,  but 

inapplicable  to  the  India  of  to-day,  and  unintelligible  except 
by  those  who  are  conversant  with  the  needs  and  circum- 

stances of  the  times  in  which  they  were  passed.  In  some 

cases  they  have  been  duplicated  or  triplicated  by  subsequent 
enactments,  which  reproduce  with  slight  modifications,  but 

without  express  repeal,  the  provisions  of  earlier  statutes  ; 
and  the  combined  effect  of  the  series  of  enactments  is  only 

to  be  ascertained  by  a  careful  study  and  comparison  of  the 

several  parts.  A  consolidating  Act  would  repeal  and  super- 
sede more  than  forty  separate  statutes  relating  to  India. 

In  England  the  difficulty  of  threading  the  maze  of  adminis- 
trative statutes  is  mitigated  by  the  continuity  of  administra- 

tive tradition.  In  India  there  is  no  similar  continuity. 

The  Law  Member  of  Council,  on  whom  the  Governor-General 
is  mainly  dependent  for  advice  as  to  the  nature  and  extent 
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of  his  powers,  brings  with  him  from  England  either  m> 
knowledge  or  a  scanty  knowledge  of  Indian  administration, 

iin<l  holds  office  <»nly  for  a  term  of  five  years.  The  mem 

<if  tin'  Civil  Service  who  are  posted  at  the  head-quarters  of 
tlii-  Central  ami  Local  Governments  are  engaged  in  climbing 

swiftly  uji  tin-  ladder  of  preferment,  anil  rarely  pause  tor 
many  years  on  tin-  same  rung.  Bence  tin  risk  of  miscon- 

struing administrative  law.  or  overlooking  some  important 

iction  i.n  administrative  powers,  ;■  bionally  pv.it. 
During  various  intervals  of  Leisure  after  my  return  from 

India  in  1886  I  revised  ami  brought  up  to  date  tin-  consoli- 
dating draft  '  ml  endeavoured  t"  make  it  an  accurate 

reproduction  <>f  the  existing  Btatute  law.  Tin-  1  draft 
was  submitted  to  the  Secretary  "f  State,  but  the  conch 
arrived  at.  after  riiiiiiinniir.iiii.11  with  the  Government  of 

[ndia,  v.  ;..  the  introduction  oi  olidating 
measure  into  Parliament  at  tint  time.  Jt  was,  however, 

1  tu  mi'  by  tin-  authorities  at  the  Endi  that 

flu-  draft  might,  if  published  as  a  digest  of  the  existing  law. 
be  useful  both  to  those  who  are  practically  concerned  in 

Indian  administration,  and  to  students  of  Indian  adminis- 

trative law.  It  ha-  accordingly  been  made  the  nucleus  <•! 
tlii-  following 

Tin'  first  chapter  contains  such  amount  <>f  historical  intro- 
duction a-  appeared  nec<  tor  tin   purpose  of  making 

the  existing  law  intelligible.    The  sources  from  which  1  have 

drawn  are  indicated  in  a  nut.   at  the  end  of  the  chapter. 
There  are   many   excellent    summaries   of    British    Indian 

history,  ami  the  history  ot  particular  periods  has  been  treated 

with  more  or  less  fullness  in  the  biographit  -  <>t  Indiai 
men,  such  a-  those  which  have  appeared  in  Sir  William 

Hunter's  series.     But  a  historj  "t  the  rise  and  growth  of  the 
British  Empire  in  India,  mi  a  scale  commensurate  with  the 

importance  "f  the  subject,  -nil  remains  tu  !"■  written. 

Alfred  I. yall'-  admirable  and  suggest  h 
11J  the  British  Dominion  in  hnli<t  appears  tu  me  to  indicate, 
better  than  any  I   k  with  which  I  an  acquainted,  tin  lines 

on  which  it  might  I"-  w  ritten. 

Tin'  Becond  chapter  contains  a   short   summary  <>t   tip' 
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existing  system  of  administrative  law  in  India.  This  has 
been  carefully  revised  in  the  present  edition,  and  brought  up 
to  date. 

The  third  chapter  is  a  digest  of  the  existing  Parliamentary 
enactments  relating  to  the  government  of  India,  with 

explanatory  notes.  This  digest  has  been  framed  on  the 

principles  now  usually  adopted  in  the  preparation  of  con- 
solidation Bills  to  be  submitted  to  Parliament ;  that  is  to 

say,  it  arranges  in  convenient  order,  and  states  in  language 
appropriate  to  the  present  day,  what  is  conceived  to  be  the 
net  effect  of  enactments  scattered  through  several  Acts. 

When  this  process  is  applied  to  a  large  number  of  enactments 

belonging  to  different  dates,  it  is  always  found  that  there  are 
lacunae  to  be  filled,  obscurities  to  be  removed,  inconsistencies 

to  be  harmonized,  doubts  to  be  resolved.  The  Legislature 
can  cut  knots  of  this  kind  by  declaring  authoritatively  how 
the  law  is  to  be  construed.  The  draftsman  or  the  text- 

writer  has  no  such  power.  He  can  merely  state,  to  the  best 
of  his  ability,  the  conclusions  at  which  he  has  arrived,  and 

supply  materials  for  testing  their  accuracy. 

The  fourth  chapter,  which  deals  with  the  application  of 
English  law  to  the  natives  of  India,  is  based  on  a  paper  read 

at  a  meeting  of  the  Society  of  Comparative  Legislation.  It 
points  to  a  field  in  which  useful  work  may  be  done  by  students 
of  comparative  jurisprudence. 

In  the  fifth  chapter  I  have  tried  to  explain  and  illustrate 
the  legal  relations  between  the  Government  of  British  India 

and  the  Governments  of  the  Native  States  by  comparison 

with  the  extra-territorial  powers  exercised  by  British 
authorities  in  other  parts  of  the  world,  such  as  the  countries 
where  there  is  consular  jurisdiction,  and  in  particular  the 

modern  protectorates.  The  subject  is  interesting  and 

important,  but  full  of  difficulty.  The  rules  and  usages  which 
govern  the  relation  between  States  and  peoples  of  different 
degrees  and  kinds  of  civilization  are  in  a  state  of  constant 

flux  and  rapid  growth,  and  on  many  topics  dealt  with  in  this 
chapter  it  would  be  unsafe  to  lay  down  general  propositions 

without  qualifying  and  guarding  words.  There  are  quick- 
sands at  every  step. 
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Bince  the  date  of  the  first  edition  of  this  work  important 
changes  have  been  made  in  the  Orders  in  Council  which 
regulate  the  exercise  of  jurisdiction  in  African  protectorates, 

and  the  jurisdiction  exercised  by  the  Governor-General  in 
Council  in  the  Native  State-  of  India  has  been  brought  into 

line  with  the  extra-territorial  jurisdiction  exercised  under 
authority  of  the  British  Clown  in  other  parts  of  the  world  by 
shifting  its  basis  from  an  Act  of  the  Indian  legislature  to  an 

Order  in  Council  under  the  Foreign  Jurisdiction  Act,  1890. 
I  am  indebted  for  valuable  assistance  to  friends  both  at  the 

India  Office  and  in  India.  Frequent  reference  has  also  been 
made  to  the  minutes  of  Sir  H.  S.  Maine  printed  for  the  Indian 
I.  .  1  dative  Department  in  1890. 

But  although  the  book  owes  its  origin  to  an  official  sug- 
gestion, and  has  benefited  by  the  criticisms  of  official  friends, 

it  is  in  no  sense  an  official  publication.  For  any  statements 

or  expressions  of  opinion  I  am  personally  and  exclusively 
responsible. 

I  have  omitted  from  this  edition  certain  reprints  of  docu- 
ments which  are  to  be  found  elsewhere.  The  charters  of  the 

Indian  Bigh  Courts  are  now  to  be  found  in  Vol.  VI  of  the 
Statutory  Rides  and  Orders  Revised.  The  firs!  Charter  to 

the  Mast  India  Com  pan  v.  with  some  omissions,  will  be  found 
in  Prothero,  Statutes  and  Constitutional  Documents.  The 

other  illustrative  documents  printed  in  oh.  viii  of  the  first 

edition  would  find  an  appropriate  place  iii  a  selection  of 
documents  illustrating  the  constitutional  history  of  British 

India.      Such  a  Belection  would   be  of  gn-at    OSS  to  .-Indent-. 

C.  P.   [lbhrt. 
\kl.i:'-   <  'HUT. 

January,  1907. 

PREFACE  TO  TIM    THIRD  EDITION 

Tins  edition  incorporates  the  two  supplementary  chapti  rs 
added  to  the  second  edition,  and  make-  such  further  addi- 

tion- and  alteration.-,  a-  aie  required  to  bring  the  book  up 
to  date. 

C.  P.   I. 
SPBAXBB1  -    COI  i:t. 

December,  1914. 
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by  Treaty  of  Versailles. 
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1783(.lan  .  Hies. 

— Peaoeaigned  betweenEngland 

and  I'm- 
1788  (Deoember 

 
23)  1801.     William 

J'itt,  Prime  Ifin 

1783.  General  peaoe  in  Europe. 

1786.  Burl  impeachment  of 

Warren  11  a.- tings. 

1788  95.  Trial  of  Warren  Hastings. 

1789.   Beginning  of  French  I 
tion. 

1793.   Execution  <.f  Lotus  XVI. 

War  between  England  and  France 
dei  lared  Pebi  uai  y  1 1. 

1795.  Cape  of  ('•   1  Hope  captured 
from  Dutch. 

1797.  Battle  of  Cape  8t  Vincent.— 
.Mutiny  at  the  Nore. 

1798.  Irish  Rebellion. 

h   expedition   to    Egypt.— 
fctle  of  the  Nile. 

1799.  Buonaparl  qsuL 

1800.  Union  1  itain  and 
.in  1. 

Battli  iii'l  Hohen- 
linden. 

Malta  taken  from  French. 

1801.  Addington,  Prime  sfin 

1783  4.  Fox's  India  Bill  introd 
and  rejected. 

1784.  Treaty  of  peace  with  Tippu, 

Sultan  of  Mysore. — Qeneral 

peaoe  in  India. Pitt  tabliahing  Board  of 
tn 

1785.  Warren  Hastings  leaves  India. 
Ifahdajee  Bindia  (Maratha)  0 

pies  Delhi 
1786.  Acl  passed  t.>  enlarge  i" <if  Govern 

III,  c.  16). 

1786  93.   I.  \.t- 
nor-<  leneraL 

1787.  Tippu    sends    eml 
Paris  and  <  ionstantinople. 

1789-90.  Tippu  attacks  Travan 
1790-2.  War  with  Tippu 

1791.  Bangalore  taken. 
1792.  Tijipu  suj 

ling  territory. 
1793.  English  take  Pondioharry. 

Permanenl  settlement  of  li> : 
awallis  leaves  India. 

A't  renewing  Company's  charter ill..-.  5  j). 

1793  8.  Mr  .1.  Shore  (Lord  'I 
mouth),  <  iovernor-<  leneraL 

1795.  The  .Mar.uh.  the 
Xi/..nn. 

1796.  Ceylon  taken  fr«.ni  Dutch. 
1797.  shall  Zeman  invades  Punjab. 

1798  1805.       .Marquis        Will 
ial. 

1799.  Capture    «'f 
1 '   ith  «'f  Tippu.     Partition  >'f 

M\  - 

1800.  Bubsidiai  il  h  Nizam. 

1801.  Incorporation     of     < 

1  md 

lll.i!    . 
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1802.  Treaty     of     Amiens.      Cape 1802.  Treaty    of    Bassein    and    re- 
restored to  Dutch. storation  of  Peshwa. 

1803  (May).     War  declared  between 1803.  League  of  Sindia  and  Nagpur 
England  and  France. Raja  (Marathas). 

Maratha  War  (Battles  of  Assaye, 

Argaum,  Laswaree). 

1804.  Pitt's  second  ministry. 
1804.  Gaekwar  of  Baroda  submits 

Napoleon,  Emperor. to  subsidiary  system. 

1805  (October  21).     Battle  of  Tra- 1805 (July  to  October).     Lord  Corn- 
falgar. — Capitulation  of  Ulm. wallis  again  Governor-General. 

(December  2).  Battle  of  Austerlitz. — Succeeded     by    Sir    George 
Barlow  (till  1807). 

1806  (January  23).     Death  of  Wil- 1806. Mutiny  of  Sepoys  at  Vellore. 

liam    Pitt. — Ministry    of    '  All 
the  Talents.' — Lord   Grenville, 
Prime  Minister. 

Berlin  Decrees  issued,  and  Orders 
in  Council  issued  hi  reply. 

1807.  Duke     of     Portland,     Prime 1807.  War  with  Travancore. 
Minister. 1807-13.    Lord    Minto,    Governor- 

1808-14.  Peninsular  War. General. 

1809.  Walcheren  expedition. — Bat- 1809. Travancore  subdued. 

tle  of  Wagram. 
Perceval,  Prime  Minister. 

English  occupy  the  Cape. 
1810.  Mauritius  taken  from  French. 

1812.  Napoleon  invades  Russia. 
War  between  England  and  United 

States. 

(June).     Lord    Liverpool,    Prime 
Minister  (till  1827). 

(July).     Battle  of  Salamanca. 
1813  (June).     Battle  of  Vittoria. 1813.  Charter    Act     of     181 3     (55 

(October  16-19).     Battle  of  Leip- 
Geo. Ill,  c.  155). 

zig. 
East  India  Company  loses  mono- 

poly of  Indian  trade. 
1813-23.  Lord  Hastings,  Governor- 

1814.    First     Peace      of     Paris.  — General. 
Napoleon  abdicates.  Cape  ceded 1814-15.  Gurkha  War. 
to  England. 

1815  (February).     Napoleon  returns 1815.  Kumaon  ceded. 
from  Elba. 1817.  Pindaris  conquered. 

(June  18).     Battle  of  Waterloo. 1817-18.  Third  Maratha  War,  end- 
(November).    Second    Peace    of ing  in  annexation  of  Poona  and 

Paris. reduction  of  Holkar  and  Rajpu- 
tana. 

1820.  George  IV.  Congress  at  Trop- 1819.  Wazir  of  Oudh  assumes  title 
pau,  afterwards  at  Laybach. of  King. 



XXVI TABLE    OF    DATES 
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1821  (May).  Death  of  Napoleon 

Buonaparte.  Congress  "f  Ve- 
rona, 

1822  (March     27).     Canning    ;i]>- 
pointed    Governor-Genera]    of 

[ndia  )mt  mad'-  Foreign  E 
tary  instead  (September). 

1825.  Commercial  panic  in  England 

1827  (April  -"4).  Canning,  Prime 
.Minister  ;    « 1  i<  s  August  8. 

(September    5 1.     Lord    I  loderioh, 

Pi  ime  .Mini>t<-r. 
(October  20).     Battle  of  Nava- 

rin. 1. 

1828  (January  25V  Duke  of  Wel- 
lington, Prime  Minister. 

1830  (June  26).     William  IV. 
(Novembei  22).  Lord  Grey,  Prime 

Minister. 

1832  (June),     K.foim  Bill  passed. 

Ism  \. 

1834  (July  17).  Lcnl  Melbourne, 
Prime  Minister :  dismissed 
November  15. 

sir  Robert  PeeL 

Prime  Mm 

1835  (April    8).     Sir    i:.,l,ert     1'..  I 

(April     is).      Lord     Melbourne, 
l'i ime  Mm 

1837.  Queen  Victoria. 

1839  42.  W.u  between  ESngland  and 
<  'Inn  I. 

1823-8.  Lord  Amherst,  Governor- ( leneraL 

1824.  War  with  Burma.  Rangoon 
taken. 

1826.  Storming  of  Bhurtpur.  An- 
nexation oi  Assam. 

1828  35.    Lord    William    Be&ttnck, 
Governor  •(  leneraL 

1830.  Myi 

Stat.  . 

1833.  Charter  Ad  (3  &  4  Will.  IV. 

c.  85)  terminates  trading  func- 
tions  of  East  Imlia  Company 
and  defines  legislative  1 
of  <  lor  ernor-t  General  in  <  iouncii. 

Macaulay  appointed  legislative 

member  "f  <  lovernor-t  leneral'a <  lounciL 

1834.  Annexation  of  I 

1835.  L..rd  Eeytesbury  appointed 

Qovernor-General  by  Sir  K. 
Peel,  but  appoint  stent  oancelled 
by  Whigs. 

1836  42.  Lord  Auckland,  Governor- <  leneraL 

1836.  Lieutenant-Governorahip  of 
North-Western  Provinces  con- st ituted. 

1838.  First  Afghan  W 

1839.  Capture  of  Qhasnl  and  Kan- dahar. 

1  ■  .1 1.  ..f  Kanjit  Bingh. 

1840.  Surrender  of  i)..st  .M,. ham- 
mad. 
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1841   (September  6).     Sir  R.   Peel, 
Prime  Minister. 

1846.  Repeal  of  Corn  Laws. 
(June.)     Sir  R.  Peel  resigns. 
(July    6.)     Lord    John    Russell, 

Prime  Minister. 

1848.     Chartist    riots. — Revolution 
in  France. 

1852.  Louis  Napoleon,  Emperor. 
(February     27).        Lord     Derby, 

Prime  Minister. 

(December  28).     Lord  Aberdeen, 
Prime  Minister. 

1854-5.  Crimean  War. 

1855  (February  10).     Lord  Palmer- 
ston,  Prime  Minister. 

1856.  Treaty  of  Paris. 

1841.  Insurrection  at  Cabul  and 
disastrous  retreat  of  British 
troops. 

1842-4.  Lord  Ellenborough,  Gover- 
nor-General. 

1842.  Pollock  recaptures  and  evacu- 
ates Cabul. 

1843.  Annexation  of  Sind  (Battle  of 

Meeanee). — Capture  of  Gwalior. 
1844-8.  Lord  Hardinge,  Governor- 

General. 

1845.  Danish  possessions  bought. 
1845-6.     Sikh    War.       Battles    of 

Miidki  and  Ferozeshah  (1845). 
1846.  Battles  of  Aliwaland  Sobraon. 

— Treaty  of  Lahore. 

1848-56.  Lord  Dalhousie,  Governor- 
General. 

1849.  Satara  annexed. — Second  Sikh 
War.  Battles  of  Chillianwallah 

andGoojerat. — Punjab  annexed. 
1850.  Bombay  Railway  commenced. 

1852.  Second  Burmese  War. — Pegu 
annexed. 

1853.  Last  Charter  Act  (16  &  17 

Vict.  c.  95)  passed  ;  remodels 

constitution  of  Legislative- 
Council. 

Jhansi,  the  Berars,  and  Nagpur 

annexed.  —  Telegraphs  com- 

menced.  ' 
1854.  Bengal  constituted  a  Lieu- 

tenant-Governorship. 

1856.  Oudh  annexed. 

1856-62.  Lord  Canning,  Governor- 
General. 

1857-8.  Indian  Mutiny.  —  Out- 
breaks at  Meerut  and  Delhi 

(June).  Delhi  taken  (Septem- 
ber). First  relief  of  Lucknow 

by  Havelock  and  Outram  (Sep- 
tember). Final  relief  of  Luck- 

now  by  Sir  Colin  Campbell 
(November). 
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1858  (February  25). 
J'rinn-  Minister. 

Lord  Derby, 

1859.     Italian     War.  —  Batl 
and  Bolferino. 

18).       Lord    Palm 
Prime  Mini 

1865  (November  6).     Lord  Ruaw  11 
mes     Prime    Minister    on 

death  oi  Lord  Pabrn  • 
1866.  War    between    Prussia    and 

<>r  Sadowa, 

(July  »p).       Lord    Derby,   Prime 
Mini 

1868  (February   27).     B.    Disraeli, 
Prime  Minister. 

Abj  ssinian  expedition. 
\\  .  E.  I  •! 

Pi  ime  Mis 

1869  (November).   Sues   Canal 

opened. 
1870  D  War.      I: 

tution  ii>  I 

1871.      King     William     of     l'i 
becomes  <  lerman  Em 

1874   (February    .     .     B.    Disraeli, 
Prime  Mi! 

1858.  Government    of    India 

1858  (21    A    22    Vi.  t.   e.   106), 

places  British  India  under  direct 
govennnriit    of   Crown. 
( ianning,  Viceroy. 

(November  1 ).     Queen's  Amnesty 
lamation      published      in 

India. 

1859.  Punjab  constituted  a   Lieu- 

tenant-Governorship uri'i 

John  Law i 
Indian    Code    of    ( 'i\  il    Pi 

paae 

1860.  Indian  Penal  C 

1862.  Indian CivilS* 

(24  &  j:  54),   Indian 
Councils  Act,   [861   (-4 

Vict    C   67),   and   Indian 
:  (24  A  a 

c.  1  :  l>y  Parliament. 
— Code  of  Criminal  Procedure 

i  in  India. 

1862  3.  Lord  Elgin,  T 
1864  9.  Lord     I 
1864.  Bhutan  Dwara  annexed. 

1865.  Indian  Succession  Aol  pa 

1866.   Famine  in  Orisaa. 

1867   (Septembei 

mente  aeparated  from  India. 
1868.  Sher  All  Amir  ..f  Afghanis- tan. 

1869  72.    Lord  ' 1869.   Legislate  of 
I      India      I 

h-i 1872.    Indian     Contl  and 

E\  id' 
1872  6.     1  '.   rthbrook,    \ 

roy. 

1876  80.  Lord  I 
1876  8.  Famine  in  India. 
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1877.  Russo -Turkish  War. 

1878.  Treaties  of  San  Stefano 

(March)  and  Berlin  (July). 

1880  (April  25).     W.  E.  Gladstone, 
Prime  Minister. 

1882.  Indian    troops    used    in    the 

Egyptian  War. 

1885  (June    24).     Lord    Salisbury, 
Prime  Minister. 

1886  (February  6).     W.   E.   Glad- 
stone, Prime  Minister. 

(August     3).       Lord     Salisbury, 
Prime  Minister. 

1887.  Jubilee   of   Queen   Victoria's 
reign. 

1892  (August  18).    W.  E.  Gladstone, 
Prime  Minister. 

1894  (March  3).       Lord  Rosebery, 
Prime  Minister. 

1895    (July   2).        Lord   Salisbury, 
Prime  Minister. 

1877  (January  1).  Queen  pro- 
claimed Empress  of  India  at 

Delhi. 

1878.  Invasion  of  Afghanistan. 
1879  (July).     Treaty  of  Gandamak. 

(September).       Cavagnari    killed 
at  Cabul. — English  invade  Af- 

ghanistan. 
1880-4.  Lord  Ripon,  Viceroy. 

1880  (July).  Abdurrahman  recog- 
nized as  Amir  of  Afghanistan. 

— Battle  of  Maiwand.  General 

Roberts'  march  from  Cabul  to 
Kandahar. 

1884.  Boundary  Commission  ap- 

pointed to  settle  North-West 
frontier. 

1884-8.  Lord  Dufferin,  Viceroy. 
1885.  Third  Burmese  War. 

1886  (January    1).     Upper   Burma 
annexed. 

(November  21).  Legislative  Coun- 
cil established  for  North-Wes- 

tern  Provinces. 

1888-93.  Lord  Lansdowne,  Viceroy. 
1889.  Military  expeditions  sent 

against  hill  tribes. 
1890.  Chin  and  Lushai  expeditions. 

— Rising  in  Manipur. 
1891.  Massacre  in  Manipur. 
1892.  Constitution  and  procedure  of 

Indian  Legislative  Councils  al- 
tered by  Indian  Councils  Act, 

1892  (55  &  56  Vict.  c.  14). 
1893.  Separate  armies  of  Madras 

and  Bombay  abolished  by  Ma- 
dras and  Bombay  Armies  Act 

1893  (56  &  57  Vict.  c.  62). 
(June  26).     Indian  Mint  closed. 

1894   (January   27).      Lord   Elgin, Viceroy. 

(December  27).       Import     duty 

imposed  on  cotton. 
1895.  Chitral  Expedition. 

1896.  Appearance  of  plague  in 
Bombay. 
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1897   (.run«).    Jubilee   celebrations 
in  England. 

1899  (October  1 1 ).     Boer  War  com- 
menced  :   ended  May  31,  1 

1901  (Ja unary  --).     Death  of  Queen 
Victori  1. 

(January    24).     Proelamation    of 

King  Edward  VI 1. 

1902  (August  9).     •  '..;■.. n. ii ion. 
(■ I. uuiary    ;,").      Anglo-Japanese 

ty  signed 
(.Inly).    .Mr.  Balfour,  Prime  Minis- 

ter. 

1904  ( February 
War  oommenoed  :    ended 

tember  5,  1905  ;    Pi 
•  Portsmouth,  D.8.  \ 

lo-Fren<  h  Agreement  Bigne  I. 
1905  (AuL'Mst  u).     Anglo-Japanese n<<  I. 

( I  teoember  5 1.  Sir  Henry  <  lamp- 
bell-Bannerman,  Prime  Minis- 
ter. 

1896  7.   Famine  in  India. 

1897  (April  -/).     Legislative  Council 
blished  for  Punjab.    Burma 

constituted  a  Lieutenants  taver- 

norship,     with     a     Legislative ( lounciL 

(June  1  j  ).    Earthquake  in  B 
War  mi  North-Western  frontier. 

1898.  Appearance  of  plague  at  Cal- 
cutta and  in  Madras.     Pamine 

( lommission. 

1899    (January  I Viceroy. 

1899  1900.   Recurrence    of    hunme 

in  Imlia. 
1901  (October).       Death  of  Amir 

Abdurrahman  "f   Afghanistan. 
Punrl  ive  opera!  ions 

Bod  Waxiris. 
institution  <>f  the 

North-W   '    I      ntier  Province 
under  a  chief  Commissioner. 

1902.     '  North- Western     Provi 

ami   <  )mlh  '    ren  imed   *  I 

Provinces  "f  Agra  ami  Oudh '. 
1902  3.   Imlitn   Police  Commission. 

1903  (January).     Delhi  Durbar. 
1  [»>rati(,n of  Berar 

with  the  ( 'i-ntral  Provim 
1903  4.  Mission  t.,  Tibet. 
1904.   [ndian  Universities 
1904  5.  Mission  to  CabuL 

1905  ( Man  h).     Constitution  of  Rail- 
\*,i\   Board  in  Imlia. 

(April 4).     Earthquake  in  Punjab. 
■f   Milit.i 

partmenl  <>i  the  ( lovernmenl  "f 
Imh  I  n   of    Army    ami 
Military    Su [►] >1  v    Depart] 

m  '"ii- stituted   ! 
tion  under  a  Lieuten  int  G 

nor  w i'h  a  Legislate •  •  lounciL Lord     Minto, 

\  T.l\-. 
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1906  (January  8). 
solved. 

Parliament  dis- 

1907  (April   15).     Colonial  Confer- 
ence   at    the    Colonial    Office. 

(First  meeting.) 

(August      31).       Anglo  -  Russian 
Agreement  signed. 

1908  (April  4).  Arbitration  Treaty 
between  Great  Britain  and  the 

United  States  signed  at  Wash- 
ington. 

(April  5).  Sir  Henry  Campbell- 
Bannerman  (Premier)  resigned 
(died  April  22). 

Mr.  Asquith,  Prime  Minister. 

1909  (April  29).  Mr.  Lloyd  George 
introduced  Budget  (November 
2).  Passed  by  the  Commons 
(November  30).  Rejected  by 
the  Lords  and  conflict  between 
the  two  Houses  commenced. 

(September  20).  South  Africa 
Union  Bill  received  Royal 
Assent. 

1910.  (January  10).  Parliament 
dissolved.  (April  29),  Budget 
of      1909      reintroduced     and 

(May  6).  Death  of  King  Edward 
VII.  Proclamation  of  King 
George  V. 

(June  17— November).  Confer- 
ence between  the  leaders  of 

the  Liberal  and  Unionist 

Parties  held,  but  failed  in  its 

object. 
(October  3).  Portuguese  Revolu- 

tion. 

(November  28).  Parliament  dis- 
solved. 

and 1905-6.  Visit    of    the    Prince 
Princess  of  Wales  to  India. 

1906.  Convention  between  Great 
Britain  and  China  regarding 

Tibet. 
1907.  Agreement  with  the  Chinese 

Government  for  the  gradual 
extinction  of  the  export  of 

Indian  opium  to  China. 
1907-8.  Famine  in  the  United  Pro- 

vinces. 

1907-9.  Royal  Commission  on  De- 
centralization in  India. 

1908.  Punitive  operations  against 
the  Zakka  Khel  Afridis  and 

Mohmands. 

(November  2).  Proclamation  of 
the  King  -  Emperor  to  the 
Princes  and  Peoples  of  India 
on  the  fiftieth  anniversary  of 
the  transfer  of  the  government 
of  India  to  the  Crown. 

1909  (April).  Military  Supply  De- 
partment of  the  Government  of 

India  abolished. 
Indian  Councils  Act  passed : 

legislative  councils  greatly  en- 
larged and  their  functions 

extended ;  system  of  direct 
election  of  members  introduced, 

and  non-official  majorities  estab- 
lished in  provincial  councils. 

1910.   Indian  Press  Act. 

(November).  Education  Depart- 
ment of  the  Government  of 

India  constituted. 

(November).  Constitution  of  an 
Executive  Council  to  assist  the 

Lieutenant-Governor  of  Bengal. 

(November  23).  Lord  Hardingc, Viceroy. 
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1911  (Jui  v  crowned; 

(July  13).     Anglo-Japam-i-  Alli- 

ance renewed  for  \<~>  3 
1st  14).  House  of  Commons 

agreed  to  the  Vote  fur  the  pay- 
ment of  Members. 

1st  18).     Parliament 
oeiyed  Royal  Assent. 

(September   4).     Recognition    of 
t  be  i  Republic. 

1912  (April  3).  Royal  Commission 
appointed  t<>  inquire  into  the 
trade  of  the  Empire. 

(July  29).     Death  <>f  the  Emperor 
of  Japan. 

(October  8).    Firs!    Balkan  War 
(Bulgaria,  Servia .  Greece,  and 
Montenegro    againsl     Turkey) 
commenced. 

1913  (January  16).  Government 
of  Inland  Bill  passed  iii  Com- 

mons, (Jannai  acted 

by  Lords. 
h  71      I'. nli  mi. nt  pn 
;;  [1 1),  Parliament  mi  I 

(Jam  -      ml  Balkan  War. and 

(Jul]  G     •  rnmenl  >.f  Ireland 
Bill  again  pa  —  1  by  <  iommona 
ancl     (duly     j  .1    by 
L01 

(duly  10).    Rumania  dec!  u 

1  insl  Bulgai  1 1. 

1911  (April  1).     Constitution  of  the. 
State  of  Bent: 

1911  12.  Visit  of  the  King-Em] 
and   (<>u'rn. Empress  to    India. 
( Durbar  at  Delhi,  December  1 2, 

1911). 
Punitive  expeditions  again 

A  bors. 

1912  (April   1).     Redistribution  of 
territory  in  Bengal :    neu 

vince  <J  Bengal  constil  .■ 
Presidency  Government  onder 

<  ernor,   Bihar  and  1 
a  Lieutenant-*  Sovernorship,  and 

Assam    a   < 'hi'-f-< 'ommisaioner- 
ship. 

tat    1 ).     Executive    I 
dished  in  Bihar  and  I  ' 

Transfer     of     the     seat     of     t  h<- 
rnment     <J     India     from 

Cal  utta  to  Delhi 

(October  1).     Constitution  <J  t  J > < - 
Province    "f    Delhi    and 
chief  •  iommissioner. 

Legislative  <  iouncil 
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1913.  Sale  of  opium  n>r  export  t.. 
<  hin a  discontinued. 

(April).     Royal    Commission    <<n 
Indian    Finance    and    Cm 

appointed. \  ili.il 

blished  in  the  <  SentnJ  Pro- 
\  in 
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Page  142,  note  2  should  read  : 

Under  th<-  Indian  Councils  Act,   1909,  there  is  power  to 
bitute  executive  councils  for  lieutenant-governors.    The 

Lieutenant-Governor  of  Bihar  and  Oriasa  has  an   Executive 
Council,  established  in  1912.    An  Executive  Council  for  the 
United  Provinces  has  been  promised. 
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A  DIGEST  OF  THE  LAW  RELATING 

TO  THE  GOVERNMENT  OF  INDIA 

CHAPTER  I 

HISTORICAL    INTRODUCTION 

British  authority  in  India  may  be  traced,  historically,  to  Twofold 

a   twofold   source.     It   is   derived   partly   from   the    British  Brfti^h 

Crown  and  Parliament,   partly  from  the   Great  Mogul  and  authority in  India. 
other  native  rulers  of  India. 

In  England,  the  powers  and  privileges  granted  by  royal 

charter  to  the  East  India  Company  were  confirmed,  supple- 

mented, regulated,  and  curtailed  by  successive  Acts  of  Par- 

liament, and  were  finally  transferred  to  the  Crown. 

In  India,  concessions  granted  by,  or  wrested  from,  native 

rulers  gradually  established  the  Company  and  the  Crown  as 

territorial  sovereigns,  in  rivalry  with  other  country  powers  ; 

and  finally  left  the  British  Crown  exercising  undivided  sove- 

reignty throughout  British  India,  and  paramount  authority 
over  the  subordinate  native  States. 

It  is  with  the  development  of  this  power  in  England  that 

we  are  at  present  concerned.  The  history  of  that  develop- 

ment may  be  roughly  divided  into  three  periods. 

During  the  first,  or  trading,  period,  which  begins  with  the   Three 

charter  of  Elizabeth  in  1600,  the  East  India  Company  are   ̂ ^^™j 
primarily  traders.     They  enjov  important  mercantile  privi-  constitu- tional 

leges,  and  for  the  purposes  of  their  trade  hold  sundry  factories,   develop- 

mostly  on  or  near  the  coast,  but  they  have  not  yet  assumed 

the  responsibilities  of  territorial  sovereignty.     The  cession  of 

Burdwan,  Midnapur,  and  Chittagong  in   1760  makes  them 

masters  of  a  large  tract  of  territory,  but  the  first  period  may 
1691  b 
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perhaps  l>e  most  fitly  terminated  by  the  grant  of  the  diwani 

in  1765.  when  the  Company  become  practically  sovereigns  of 

Bengal.  Bihar,  and  ( >i  i 

During  the  second  period,  from  1765  to  1858,  the  Company 

are  territorial  sovereigns,  sharing  their  sovereignty  in  dimin- 
ishing proportions  with  the  Crown,  and  gradually  losing  their 

mercantile  privileges  and  functions.  This  period  may.  with 

reference  to  its  greater  portion,  be  described  as  the  period  <>f 

double  government,  using  the  phrase  in  the  Bense  in  which  it 

1  ommonly  applied  to  the  system  abolished  by  the  Act  of 

1858.  The  first  direcl  interference  of  Parliament  with  the 

government  of  [ndia  is  in  177;,.  and  the  Board  of  Control  is 
bushed  in  1784. 

The  third  and  last  period,  the  period  of  government  by  the 

Crown,  begins  with  1858,  when,  as  an  immediate  consequence 

of  the  Mutiny  of  1857, tn<"  remaining  powers  of  the  East  India 
Company  are  transferred  to  the  Crown. 

In  each  of  these  periods  a  few  dates  may  be  Selected  as 

convenient  landmarks. 

The  first  period  is  the  period  of  charters.    The  charter  of 

1600  was  continued  and  supplemented  by  other  charters,  of 

which  the  most  important  were  .lames  r>  charter  of  r 

Charles  II-  charter  Ol    t66l,  -lames  II's  charter  of  1686,  and 
William    I  I  Is  charters  of    e6q  .;  and    P> 

The  rivalry  between  the  Old  or  London  '  Company  and 

the  New  or  '  English  '  Company  was  terminated  by  the  fusion 
of  the  two  Companies  under  Godolphin's  Award  of  1708. 

The  wars  with  the  French  in  Southern  India  between  1745 

and  176]  and  the  battles  of  PlaSSey  (1757)  and  I'.axar  (1764)  in 
Northern  India  indicate  the  transition  t<>  the  second  period. 

The  main  stages  of  the  Becond  period  are  marked   by   Acts 

ol    Parliament,  occurring  with  one  exception  at   regular  in- 
tervals of  twenty  years. 

North's  Regulating  Act  of  177,  (13  Geo.  III.  0.  63)  was 
followed  by  the  Charter  Acts  ol  [793,  [813,  1833,  and  1853. 

Tin-  exceptional  Act  is  Pitt's  Act  ol  1784. 
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!'-  The  Regulating  Act  organized  the  government  of  the  Bengal 
Presidenc3r  and  established  the  Supreme  Court  at  Calcutta. 

The  Act  of  1784  (24  Geo.  Ill,  sess.  2,  c.  25)  established  the 

Board  of  Control. 

The  Charter  Act  of  1793  (33  Geo.  Ill,  c.  52)  made  no  material 

change  in  the  constitution  of  the  Indian  Government,  but 

happened  to  be  contemporaneous  with  the  permanent  settle- 

ment of  Bengal. 

The  Charter  Act  of  1813  (53  Geo.  Ill,  c.  155)  threw  open  the 

trade  to  India,  whilst  reserving  to  the  Company  the  monopoly 

of  the  China  trade . 

The  Charter  Act  of  1833  (3  &  4  Will.  IV,  c.  85)  terminated 

altogether  the  trading  functions  of  the  Company. 

The  Charter  Act  of  1853  (16  &  17  Vict.  c.  95)  took  away 

from  the  Court  of  Directors  the  patronage  of  posts  in  their 

service,  and  threw  open  the  covenanted  civil  service  to  general 

competition. 

The  third  period  was  ushered  in  by  the  Government  of   Land- 

India  Act,  1858  (21  &  22  Vict.  c.  106),  which  declared  that   third 

India  was  to  be  governed  by  and  in  the  name  of  Her  Majesty.   Penoc  ■ 

The  change  was  announced  in  India  by  the  Queen's  Procla- 
mation of  November  1,  1858.     The  legislative  councils  and 

the  high  courts  were  established  on  their  present  basis  by  two 

Acts  of  1861  (24  &  25  Vict.  cc.  67,  104).     Since  that  date 

Parliamentary  legislation  for  India  has  been  confined  to  matters 

of  detail.     The  East  India  Company  was  not  formally  dis- 

solved until  1874. 

The  first  charter  of  the  East  India  Company  was  granted  Charter  of 
mi  -i-ii        Elizabeth. on   December   31,    1600.     The   circumstances  in   which  the 

grant  of  this  charter  arose  have  been  well  described  by  Sir  A. 

Lyall.1  The  customary  trade-routes  from  Europe  to  the 

East  had  been  closed  by  the  Turkish  Sultan.  Another  route 

had  been  opened  by  the  discovery  of  the  Cape  of  Good  Hope. 

Thus  the  trade  with  the  East  had  been  transferred  from  the 

cities  and  states  on  the  Mediterranean  to  the  states  on  the 

1  British  Dominion  in  India. 
B  2 
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Among    these    latter    Portugal    took 

lead   in  developing  the  Indian  trade,  and  when  Pope 
Bi  Bull  of  .May.  i 

dividing  the  whole  undiscovered  non-Christian  world  between 

:  and  Portugal,  it  was  to  Portugal  thai  h  i  d  India. 

Bui         ••  1580  Portugal  had  been  subject  to  the  Spanish 
:i  :   Holland  was  si  war  with  Spain,  and  was  endeavouring 

moid  la-r  th<-  monopoly  of  Eastern  trade  which  had 

•    to  her  reign  of  Portugal.     During  the  olosing 

-  of  the  sixteenth  century,  associations  of  Dutch  merchants 

had  fitted  <»ut  t n  ditions  to  Javs  by  the  < 

and  were  Bhortly  (1602)  t<>  1m-  , 
bined  into  the  powerful  l>nt<!    E    I    [ndis  Oompany.     Pro- 

ad    was  th<-  political  ally  of  Holland  l.ut  her 
1  ommercial  rival,  and  English  merchants  were  not  prepared  t<> 

v  Indian  trade  pass  wholly  into  her  hands.     Jt  was  in 

circumstances  thai  on  September  j|.  1599,  the  mer- 

don  held  a  meeting  at  Founders' Hall,  under  the 
or,  and  resolved  to  form  an  association  for  th<-  pur- 
tablishing  dit  b  with  India.    But  negotiations 

for  peace  were  then  in  progress  at    Boulogne,  and  Queen 

beth  was  unwilling  t"  take  a  step  which  would  give  um- 

1.      Hem  e  Bhe  del  Lyed  for  fifteen  montl 

grant  the    barter  for  which  the  London  merchants  had  peti- 

incorporated  George,  Earl  <>f  Cumber- 

land, and  j  1 5  knights,  aldermen,  and  bo  by  the  □  una 

<»f  tl        ■             •   and  Company  «»f  Merchants  <>f  London 

with  the  Bast   Indies.'    The  Company  were  t<>  elecl 
annually  one   governor   and    twenty-four  committees,    \\h<> 

have  th<-  direction  <>f  the  Company's  voyages,  the 
ision  of  shipping  and   merchandises,  the  Bale  <>f  mer- 

turned,  and  the   managing  oi  all  other  things 

heloi                      1     npany.    Thomas  Smith.   Alderman  of 

r  of  th<-  Levant  <  lompany,  was  to  bs 
tin-  t               nor, 

ipany  might  for  fifteen  yi  Ij  traffic  and  use 
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the  trade  of  merchandise  by  sea  in  and  by  such  ways  and 

passages  already  found  out  or  which  hereafter  shall  be  found 

out  and  discovered  .  .  .  into  and  from  the  East  Indies,  in  the 

countries  and  parts  of  Asia  and  Africa,  and  into  and  from  all 

the  islands,  ports,  havens,  cities,  creeks,  towns,  and  places  of 

Asia  and  Africa,  and  America,  or  any  of  them,  beyond  the 

Cape  of  Bona  Esperanza  to  the  Streights  of  Magellan.' 
During  these  fifteen  years  the  Company  might  assemble 

themselves  in  any  convenient  place,  '  within  our  dominions 

or  elsewhere,'  and  there  '  hold  court  '  for  the  Company  and 

the  affairs  thereof,  and,  being  so  assembled,  might  '  make, 
ordain,  and  constitute  such  and  so  many  reasonable  laws, 

constitutions,  orders,  and  ordinances,  as  to  them  or  the  greater 

part  of  them  being  then  and  there  present,  shall  seem  necessary 

and  convenient  for  the  good  government  of  the  same  Com- 
pany, and  of  all  factors,  masters,  mariners,  and  other  officers, 

employed  or  to  be  employed  in  any  of  their  voyages,  and  for 
the  better  advancement  and  continuance  of  the  said  trade  and 

traffick.'  They  might  also  impose  such  pains,  punishments, 
and  penalties  by  imprisonment  of  body,  or  by  fines  and 

amerciaments,  as  might  seem  necessary  or  convenient  for 
observation  of  these  laws  and  ordinances.  But  their  laws 

and  punishments  were  to  be  reasonable,  and  not  contrary 

or  repugnant  to  the  laws,  statutes,  or  customs  of  the  English 
realm. 

The  charter  was  to  last  for  fifteen  years,  subject  to  a  power 

of  determination  on  two  years'  warning,  if  the  trade  did  not 
appear  to  be  profitable  to  the  realm.  If  otherwise,  it  might 

be  renewed  for  a  further  term  of  fifteen  years. 

The  Company's  right  of  trading,  during  the  term  and  within 
the  limits  of  the  charter,  was  to  be  exclusive,  but  they  might 
grant  licences  to  trade.  Unauthorized  traders  were  to  be  liable 

to  forfeiture  of  their  goods,  ships,  and  tackle,  and  to  '  imprison- 
ment and  such  other  punishment  as  to  us,  our  heirs  and 

successors,  for  so  high  a  contempt,  shall  seem  meet  and 

convenient.' 
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npany  m  i^rlit  admil  into  their  body  all  such  appren- 

ny  member  «>f  the  <  iompany,  and  all  such  Bervan 

pany, '  and  all  such  « »t } »•  - 1-  '  as  to  the  majority 

*  .nut   might   U'  thought   n't.     If  any  member, 
having  promised  to  contribute  towards  an  adventure  of  the 

pany,  [ailed  t<>  pay  his  contribution,  be  might  be  removed, 
disenfranchised,  and  displaced. 

The    points  ol   constitutional   interest    in   the   charter  "f 

J  "in.  Elizabeth  are  the  constitution  of  the  Company,  it»  privili 
'"  ,  and  its  legislative  pov< r   !■[ 

I  Tin-  twenty  ttees  to  whom,  with  the  governor, 

i-  entrusted  the  direction  of  the  Company's  buso 
odividuals,  oot  bodies,  and  are  the  pre  of  the  latex 

directors.    Their  assembly  is  in  subsequent  charters  called 

the  court   of  commitl  distinguished  from  the  court 

i  .1  i.i    genera]  court,   which   answers  to   the   'gei 

meeting  '  of  modern  compani* 
'I'ln-   must   noticeable  di£  between  the  oharter  and 

modern  instruments  of  association  of  a  similar  character  ii 

the  absence  of  any  reference  to  the  capital  of  the  Company 

and  the  corresponding  qualification   and   voting  powi  • 
members.     It  appears  from  the  charter  thai  the  adventurers 
had  undertaken  to  contribute  towards  the  first  \  rtaio 

stuns  of  money,  which  were  '  set  down  and  written  in  a  book 

for  thai  purpose,'  and  failure  to  pay  their  contributions  to  the 
■   within  a  Bpecified  date  was  to  involve  '  removal  and 

disenfranchisemenl  '  of  the  defaulters.  But  the  di.uirr  does 
not  specify  the  amount  of  the  Beveral  contributions,1  and  for 
all  that  appears  to  the  i  i  ich  adventurer  was  to  be 

equally  eligible  t<»  the  office  of  committee,  and  to  have  equal 

voting  power  in  the  genera]  court.    The  explanation  is  th.it 

the  ( Iompany  belonged  al  the  outsel  to  the  simpler  and  I 
torn  i  it  ion  ti.  which  the  City  Companies  then  belonged, 

and  still  belong,  and  which  used  to  be  known  by  the  nunc  of 

3,  and  there 
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'  regulated  companies.'  The  members  of  such  a  company 
were  subject  to  certain  common  regulations,  and  were  entitled 

to  certain  common  privileges,  but  each  of  them  traded  on  his 

own  separate  capital,  and  there  was  no  joint  stock.  The 

trading  privileges  of  the  East  India  Company  were  reserved 

to  the  members,  their  sons  at  twenty-one,  and  their  appren- 
tices, factors,  and  servants.  The  normal  mode  of  admission 

to  full  membership  of  the  Company  was  through  the  avenue 

of  apprenticeship  or  service.  But  there  was  power  to  admit 

'  others,'  doubtless  on  the  terms  of  their  offering  suitable  con- 
tributions to  the  adventure  of  the  Company. 

When  an  association  of  this  kind  had  obtained  valuable 

concessions  and  privileges,  its  natural  tendency  was  to  become 

an  extremely  close  corporation,  and  to  shut  its  doors  to  out- 

siders except  on  prohibitory  terms,  and  the  efforts  of  those 

who  suffered  from  the  monopoly  thus  created  were  directed 

towards  reduction  of  these  terms.  Thus  by  a  statute  of  1497 

the  powerful  Merchant  Adventurers  trading  with  Flanders 

had  been  required  to  reduce  to  10  marks  (£6  13s.  ̂ d.)  the  fine 

payable  on  admission  to  their  body.  By  similar  enactments 

in  the  seventeenth  century  the  Russia  Company  and  Levant 

Company  were  compelled  to  grant  privileges  of  membership 

on  such  easy  terms  as  to  render  them  of  merely  nominal  value, 

and  thus  to  entitle  the  companies  to  what,  according  to  Adam 

Smith,  is  the  highest  eulogium  which  can  be  justly  bestowed 

on  a  regulated  company,  that  of  being  merely  useless.  The 

charter  of  Elizabeth  contains  nothing  specific  as  to  the  terms 

on  which  admission  to  the  privileges  of  the  Company  might  be 

obtained  by  an  outsider.  It  had  not  yet  been  ascertained 

how  far  those  privileges  would  be  valuable  to  members  of  the 

Company,  and  oppressive  to  its  rivals. 

The  chief  privilege  of  the  Company  was  the  exclusive  right  Privileges 

of  trading  between  geographical  limits  which  were  practically  pany. 

the  Cape  of  Good  Hope  on  the  one  hand  and  the  Straits  of 

Magellan  on  the  other,  and  which  afterwards  became  widely 

famous  as  the  limits  of  the  Company's  charter.     The  only 
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restriction  imposed  on  the  right  of  trading  within  this  vast 

and  in  Lefinrb  -  that  the  <  bmpany  were  ool  to  '  under- 
take or  address  any  trade  into  any  country,  port,  island, 

or  places  being  already  in  the  law- 
ful and  actual  possession  of  any  such  Christian  Prim 

nt  <>r  at  any  time  here  ifter  shall  l-   in 

te  or  amity  with  us,  onr  heirs  and  ad  which 

•  loth  not  Or  will   '  i't   of  snch  trade.'      Suhjcct    to  this 
riction  tin-  trade  of  the  older  continent  was  allotted  to 

the  adventurers  with  the  same  lavish  grandeur  as  that  with 

which  the  Pope  had  granted  right  ereignty  over  the 

continent,  and  with  which  in  our  own  day  the  coin. 

Africa   has    been    parcelled   out    among   rival   char; 

companies.    The  Limits  oi  the  English  charter  of  1600 
identical  with  the  limit >  of  the  Dutch  charter  of  [6o2,  and  the 

twoch  i  tors  maybe  regarded  as  the  Pi  rtestanl  counter-d 

to   the    monopoly  olaimed    under    Pope    Alexander's    Bull. 
I  >ui  hilt  the  first  f<  -  ol  their  existence  the  swo  Com- 

panies eairied  <»n  their  undertakings  in  co  operation  with  each 

other ;  but  they  soon  began  to  quarrel,  and  in  i6i  i  we  find  the 

Ion  merchant-  praying  for  protection  against  their  hutch 

competitors.  Proje  ts  for  amalgamation  of  the  English  and 

Dntch  Companies  fell  through,  and  during  the  greater  part  ol 

ith  century  Holland  was  the  most  formidable 

rival  and  opponent  Of  English  trade  in  the  1 

irtue  of  our  I  .(    Royal,  which  we  will  not  in 

that  in-half  i,  ied  or  brought  in  question, '  the  Queen 
straith  cl  ad  commands  her  subjects  not  to  infringe 

the  privil(  ated  by  her  to  the  Company,  upon  pain  of 

•  hi  r  per  Mai  to 

•tore  the  Parliament  of  1693  formally  declared  the 

unquestionable  prerogative  t<»  !«■  illegal  as 
oending  the  powers  of  the  Crown.     Hut  oedthei  at  the 

at  the  ,nd  of  the  seventeenth  century  was  any 
doubt  entertained  about  the  expediency,  a-  apart  from  the 

trade  monopoly  of  this  descrip- 

-*   » 
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tion.     Such  monopolies  were  in  strict  accordance  with  the 

ideas,  and  were  justified  by  the  circumstances,  of  the  time. 

In  the  seventeenth  century  the  conditions  under  which 

private  trade  is  now  carried  on  with  the  East  did  not  exist. 

BejTond  certain  narrow  territorial  limits  international  law  did 

not  run,   diplomatic  relations  had  no  existence.1      Outside 

those  limits  force  alone  ruled,  and  trade  competition  meant 

war.     At  the  present  day  territories  are  annexed  for  the  sake 

of  developing  and  securing  trade.     The  annexations  of  the 

sixteenth  century  were  annexations  not  of  territory,  but  of 

trading-grounds.     The  pressure  was  the  same,  the  objects 

were  the  same,  the  methods  were  different.    For  the  successful 

prosecution  of  Eastern  trade  it  was  necessary  to  have  an 

association  powerful  enough  to  negotiate  with  native  princes, 

to  enforce  discipline  among  its  agents  and  servants,  and  to 

drive  off  European  rivals  with  the  strong  hand.    No  Western 

State  could  afford  to  support  more  than  one  such  association 

without  dissipating  its  strength.     The  independent  trader, 

or  interloper,  was,  through  his  weakness,  at  the  mercy  of  the 

foreigner,  and,  through  his  irresponsibility,  a  source  of  danger 

to  his  countrymen.     It  was  because  the  trade  monopoly  of 

the  East  India  Company  had  outlived  the  conditions  out  of 

which  it  arose  that  its  extinction  in  the  nineteenth  century 

was  greeted  with  general  and  just  approval. 

The  powers  of  making  laws  and  ordinances  granted  by  the  Legisla- tive 

charter  of  Elizabeth  did  7iot  differ  in  their  general  provisions  powers  of 

from,  and  were  evidently  modelled  on,  the  powers  of  making  omPany- 

by-laws  commonly  exercised  by  ordinary  municipal  and  com- 

mercial corporations.  No  copies  of  any  laws  made  under  the 

early  charters  are  known  to  exist.  They  would  doubtless 

have  consisted  mainly  of  regulations  for  the  guidance  of  the 

Company's  factors  and  apprentices.  Unless  supplemented  by 
judicial  and  punitive  powers,  the  early  legislative  powers  of 

1  The  state  of  things  in  European  waters  was  not  much  better.  See  the 
description  of  piracy  in  the  Mediterranean  in  the  seventeenth  century  in 
Masson,  Histoire  du  Commerce  Francais  dans  le  Levant,  chap.  ii. 
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tin-  Company  could  hardly  have  been  made  effectual  for  any 
farther  purpose.  Bui  they  are  of  historical  interest,  as  the 

i. in  oi  ulii<-li  the  Anglo-Indian  codes  were  ultimately 

developed.  In  this  connexion  they  may  be  usefully  com- 

pared  with  the  provisions  which,  twenty-eight  yean  after 
th^  charter  of  Elizabeth,  were  granted  to  the  foundei 
\l  M  chusel 

i  In  [628  Charles  I  granted  a  charter  to  the  Governor  and 

Company  of   the   Massachusetts    Bay  in   New    England.     It 

ted    a    form    of    government    consisting  oi  rnor, 

deputy  governor,  and  eighteen  assistants,  and  directed  them 

to  hold  four  times  a  year  a  genera]  meeting  of  the  Company 

to  be  called  the  'great  and  genera]  Court,'  in  which  genera] 

court  'tin-  Governor  or  deputie  Governor,  and  such  <>f  the 
assistants  md  freemen  of  the  Company  as  ahal]  be  present 

shall  have  full  power  and  authority  to  choose  other  persons 

to  be  free  of  the  Company  and  to  elect  and  constitute  such 

officers  as  they  shall  think  title  for  managing  the  affairs  of 

the  said  Governor  and  Company  and  to  make  Lawes  and 

Ordinances  for  the  <  •« h»<1  and  Welfare  of  the  saide  Company 

and  for  the  Government  and  Ordering  of  the  said  Landesand 

Plantation  and  tin  People  inhabiting  and  to  inhabit  the 

sami  such  Lawes  and  Ordinances  be  not  contrary  or 

repugnanl  to  the  Lawes  and  Statutes  of  this  our  realme  <>f 

England.1  The  charter  of  1628  was  replaced  in  [691  by 
another  charter,  which  followed  the  same  general  lines,  but 

gave  the  government  of  the  colony  a  less  commercial  and  more 

political  character.  The  main  provisions  of  the  charter  of 

:  were  transferred  bodily  to  the  Massachusetts  constitu- 

tion oi  1;  .  which  is  i,(,u  in  force,  and  which,  as  Mr.  Bryce 

remarks,1  profoundly  influenced  the  convention  that  prepan  d 
the  fed  ral  1  onstitution  oi  the  Tinted  States  in  1787. 

Thus  from  the  same  germs  were  developed  the  independent 

republic  of  the  West  and  the  dependent  empire  oi  the  I 

>!tii,  i't.  j,  chap,  wwii.  i.\.ill   BritM 
%io%  IN  1 
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The  Massachusetts  Company  may  be  taken  as  the  type  of  Other 
English 

the  bodies  of  adventurers  who  during  the  early  part  of  the  trading 

seventeenth  century  were  trading  and  settling  in  the  newly  panjes> 
discovered  continent  of  the  West.     It  may  be  worth  while  to 

glance  at  the  associations  of  English  merchants  who,  at  the 

date  of  the  foundation  of  the  East  India  Company,  were 

trading  towards  the  East.     Of  these  the  most  important  were 

the  Russia  or  Muscovy  Company  and  the  Levant  or  Turkey 

Company.1 

The  foundations  of  the  Russia  Company  2  were  laid  by  the  Russia 

discoveries  of  Richard  Chancellor.  In  1553-4  they  were 

incorporated  by  charter  of  Philip  and  Mary  under  the  name 

of  '  the  Merchants  and  Adventurers  for  the  discovery  of  lands 

not  before  known  or  frequented  by  any  English.'  They  were 
to  be  governed  by  a  court  consisting  of  one  governor  (the  first 

to  be  Sebastian  Cabot)  and  twenty-eight  of  the  most  sad, 

discreet,  and  learned  of  the  fellowships,  of  whom  four  were 

to  be  called  consuls,  and  the  others  assistants.  They  were  to 

have  liberty  to  resort,  not  only  to  all  parts  of  the  dominions 

of  '  our  cousin  and  brother,  Lord  John  Bazilowitz,  Emperor 

of  all  Russia,  but  to  all  other  parts  not  known  to  our  subjects.' 
And  none  but  such  as  were  free  of  or  licensed  by  the  Company 

were  to  frequent  the  parts  aforesaid,  under  forfeiture  of  ships 

and  merchandise — a  comprehensive  monopoly. 

In  1566  the  adventurers  were  again  incorporated,  not  by 

charter,  but  by  Act  of  Parliament,  under  the  name  of  '  the 

fellowship  of  English  Merchants  for  discovery  of  new  trade,"  3 
with  a  monopoly  of  trade  in  Russia,  and  in  the  countries 

1  A  good  account  of  the  great  trading  companies  is  given  by  Bonnas- 
sieux,  Les  Grandes  Compagnies  de  Commerce  (Paris,  1892).  See  also  Causton 

and  Keene,  The  Early  Chartered  Companies  (1896) ;  the  article  on  '  Colonies, 

Government  of,  by  Companies  '  in  the  Dictionary  of  Political  Economy ;  the 
article  on  '  Chartered  Companies '  in  the  Encyclopaedia  of  the  Laws  of  England ; 
and  Egerton,  Origin  and  Growth  of  English  Colonies  (1903). 

2  As  to  the  Russia  Company,  see  the  Introduction  to  Early  Voyages  to 
Eussia  in  the  publications  of  the  Hakluyt  Society. 

3  This  is  said  to  have  been  the  first  English  statute  which  established  an 
exclusive  mercantile  corporation. 
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of    Ann. ui.i.     Media.     Hynaiiia.     lVi>ia.    and    1 1 1*  -    Caspian 

In  the  seventeenth  century  they  were  compelled  by  the 

■  <-t  the  time  to  share  with  the  Dutch  theii  trading  privi- 

ii  tin-  Russian  Government,  and  by  an  Act  of  i 

which  reduced  their  admission  fine  t<>  Eg,1  their  doors  were 
thrown  open.     After  this  they  Bank  into  insignificance. 

A  taint  legal  tract-  of  their  ancient  privileges  survives  in 

tin  ■  itorial  character  I m d < > 1 1 ■_■•  i 1 1  •_:  tor  marriage  pm  | 

to  tin-  churches  and  chapels  formerly  attached  to  their  factories 
in  Russia.  Some  years  ago  they  existed-  -perhaps  they  still 

exisl  dining  club.1 

The  Levant  Company1  was  founded  by  Queen  Elizabeth 

'for  the   purpose  "t   developing  the  trade   with  Turkey   under 
the  concessions  then  recently  granted  by  the  Ottoman  Porte. 

Under  arrangements  made  with  various  Christian  powers  and 

known  as  the  Capitulations,  foreigners  trading  or  residing  in 

Turkey    were   withdrawn   from   Turkish  jurisdiction   for  most 

civi]  and  criminal  purposes.     The  lii-t  of  the  Capitulations 

ited  i"   Ekigland  bears  date  in  the  yi  and  the 

first  charter  ot  the  Levant  Company  was  granted  two  years 

afterwards,  in  1581,  Tins  charter  was  extended  in  1593, 

renewed  by  James  I.  continued  by  Charles  II.  and.  like  the 

•  [ndia  Company's  charters,  recognized  and  modified  by 
vai  Parliament. 

The  Levant  <  iompan}  attempted  to  ..pen  an  overland  trade 

to  the  Bast  Indies,  and  sent  merchants  from  Aleppo  to 
del  and  thence  down  the   Persian  Gulf.    These  merchants 

obtained  articles  at    Lahore  and   Agra,   in    Bengal,  and  at 

M  and  on  their  return  to  England  brought  information 

ot  the  profits  to  be  acquired  by  a  trade  to  the  Bast  Indies. 

In  [593  the  Levant  Company  obtained  a  ncu  charter,  em- 

powering them  to  trade  to  [ndia  overland  through  the  tern- 

Will   111. 

. .  1.  -it. 

.:  Company  and  the  Capitulations,  sm  U-low,  p.  383. 
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tories  of  the  Grand  Signor.  Under  these  circumstances  it 

is  not  surprising  to  find  members  of  the  Levant  Company 

taking  an  active  part  in  the  promotion  of  the  East  India 

Company.  Indeed  the  latter  Company  was  in  a  sense  the 

outgrowth  of  the  former.  Alderman  Thomas  Smith,  the 

first  Governor  of  the  East  India  Company,  was  at  the  same, 

time  Governor  of  the  Levant  Company,  and  the  adventures 

of  the  two  Companies  were  at  the  outset  intimately  connected 

with  each  other.  At  the  end  of  the  first  volume  of  court 

minutes  of  the  East  India  Company  are  copies  of  several 

letters  sent  to  Constantinople  by  the  Levant  Company. 

Had  history  taken  a  different  course,  the  Levant  Company 

might  have  founded  on  the  shores  of  the  Mediterranean  an 

empire  built  up  of  fragments  of  the  dominions  of  the  Ottoman 

Porte,  as  the  East  India  Company  founded  on  the  shores  of 

the  Bay  of  Bengal  an  empire  built  up  of  fragments  of  the 

dominions  of  the  Great  Mogul.  But  England  was  not  a 

Mediterranean  power,  trade  with  the  East  had  been  deflected 

from  the  Mediterranean  to  the  Atlantic,  and  the  causes  which 

had  destroyed  the  Italian  merchant  states  were  fatal  to  the 

Levant  Companj'.  As  the  East  India  Company  grew,  the 

Levant  Company  dwindled,  and  in  1825  it  was  formally 
dissolved. 

To  return  to  the  East  India  Companj7. 

During  the  first  twelve  years  of  its  existence,  the  Company  The 

traded  on  the  principle  of  each  subscriber  contributing  y^*1™^ 
separately  to  the  expense  of  each  voyage,  and  reaping  the 

whole  profits  of  his  subscription.  The  voyages  during  these 

years  are  therefore  known  in  the  annals  of  the  Company  as 

the  '  separate  vo}rages.'  But  after  1612  the  subscribers 

threw  their  contributions  into  a  '  joint  stock,'  and  thus  con- 

verted themselves  from  a  regulated  company  into  a  joint-stock 

company,  which,  however,  differed  widely  in  its  constitution 

from  the  joint-stock  companies  of  the  present  day. 

In  the  meantime  James  I  had  in  1609  renewed  the  charter  James  I's charter  of 
of  Elizabeth,  and  made  it  perpetual,  subject  to  determination   1609. 
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notice  on  proof  of  injury  to  the  nation. 

The  provisions  of  tin-  chartel  do  not,  except   with  regard  to 
[oration,  differ  in  any  materia]  reaped  from  those  of  the 

izabeth. 

ulna      ft  hi-  n  th  it  under  the  charter  of  Elisabeth  the 

iaw  v\  pany  had  power  to  make  lawa  and  ordinances  for  the 
ernment  nf  factors,  masters,  mariners,  and  other  officers 

III-      » 

employed  on  their  vo  nd  to  pnnisii  offenders  by  fine 

<.r  imprisonment.  This  power  was,  however,  insufficient  for 

the  punishment  of  grosser  offences  and  for  the  maintenance 

of  discipline  on   lonur   vo;  \<  eordingly.   the   Company 

wen-  in  the  habit  of  procuring  for  each  voyage  a  oonunisaion  t<> 

the    genera]  "  in  command,  empowering  him  to  inflict  punish- 
ments for  non-capital  offences,  such  as  murder  or  mutiny,  and 

to  i>ut  in  execution  'our  law  called  martial.-1 
•  <>f        Tim  course  was  followed  until   1615,  when,   l.y  a    I; 

December   r.6,  the  power  oi   issuing  commissions 

embodying  this  authority  was  given  to  the  Company,  subject 

to  a  proviso  requiring  the  verdict  of  a  jury  in  the  oac 

capital  offer 

of       r.    :      1  the  increase  in  the  number  of  the  Company's  settle 
mente,  and  the  disorderliness  of  their  servants,  bad  drawn 

attention  to  the  need  f. »r  further  coercive  powers.     Accord- 

ingly King  dame-  l.  l.y  a  grant  of  February  .}.  162 

the  Company  the  |"  similar  commissions  t<> 

their  presidents  and  other  chief  officers,  authorising  them  to 

punish  in  like  manner  offences  oommitted  by  the  Company's 
on-  on  land,  subject  to  the  like  proviso  as  to  the  sub- 

mission of  capital  the  verdict  of  a  jury. 

■  il  ponishmenl  undei  one  ol  these 
I  p,  u<. 

I"  ,r  •    11. 'tiiinal i  . 

■  il   jiiri-.li<  ti-.n  li.i.l  1 

beie  and  eleewhere  indiootee  ■  mfwwwe  to  \h<-  three 

"»""'  I  "        .  win  ha  •  ■  the  < >l.i  Stj le 
I  ili--  old  year,  while  under  the  Wen  Style,  tntrodaoed  in  1751  by  the 
D  begin  the  aeu  j 
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The  history  of  the  Company  during  the  reigns  of  the  first  Contests 

two  Stuarts  and  the  period  of  the  Commonwealth  is  mainly  Dutch  and 

occupied  with  their  contests  with  Dutch  competitors   and  English x  rivals. 

English  rivals. 

The  massacre  of  Amboyna  (February  16,  162-I)  is  the  Massacre 

turning-point  in  the  rivalry  with  the  Dutch.  On  the  one  boyna. 
hand  it  enlisted  the  patriotic  sympathies  of  Englishmen  at 

home  on  behalf  of  their  countrymen  in  the  East.  On 

the  other  hand  it  compelled  the  Company  to  retire  from  the 

Eastern  Archipelago,  and  concentrate  their  efforts  on  the 

peninsula  of  India. 

Under  Charles  I  the  extensive  trading  privileges  of  the  Courten's 

Company  were  seriously  limited.  Sir  William  Courten,  tion 

through  the  influence  of  Endymion  Porter,  a  gentleman  of 

the  bedchamber,  obtained  from  the  king  a  licence  to  trade 

to  the  East  Indies  independently  of  the  East  India  Company. 

His  association,  which,  from  a  settlement  established  by  it  at 

Assada,  in  Madagascar,  was  often  spoken  of  as  the  Assada 

Company,  was  a  thorn  in  the  side  of  the  East  India  Company 

for  many  years. 

Under  the  Commonwealth  the  intervention  of  the  Protector  Crom- 

was  obtained  for  the  settlement  of  the  Company's  differences  reiations 

both  with  their  Dutch  and  with  their  English  competitors.  *°  the 0  r  Company. 

By  the  Treaty  of  Westminster  in  1654,  Cromwell  obtained 

from  the  Dutch  payment  of  a  sum  of  £85,000  as  compensa- 

tion for  the  massacre  of  Amboyna  and  for  the  exclusion  of 

the  Company  from  trade  with  the  Spice  Islands.  Difficulties 

arose,  however,  as  to  the  apportionment  of  this  sum  among 

the  several  joint  stocks  of  which  the  Company's  capital  was 
then  composed,  and,  pending  their  settlement,  Cromwell 

borrowed  £50,000  of  the  sum  for  the  expenses  of  the  State. 

He  thus  anticipated  the  policy  subsequently  adopted  by 

Montagu  and  his  successors  of  compelling  the  Company  to 

grant  public  loans  as  a  price  for  their  privileges.  Crom- 

Ultimately  the  Company  obtained  from  Cromwell  in  1657  ̂ eU's 
a  charter  under  which  the  rump  of  Courten's  Association   1657. 
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vitfc  the  E    b]    lia  Company,  and  the  different 

impany  were  united  into  a  new-  joint  art 
N   py  of  this  charter  is  known  t<>  exist.     Perhaps  it    wa- 

ndered impolitic  after  the   Restoration  t<»  preserve  any 
>urs  obtained  from  the  Protector. 

in-       Daring  the  period  after  the  Restoration  the  fortune-  oj 
pany  aft<  r  .        ,  ... 

the  Company  an-  centred  in  the  remarkable  personality  of 
h  (  hi I<  1 .  and  are  depicted  in  the  vivid  pages  of  M 

lay.  He  has  described  how  child  converted  the  Company 

from  a  Whig  to  a  Tory  Association,  how  he  induced  dan,'  1 1 

to  become  a  subscriber  to  its  capital,  how  bia  policy 

temporarily  baffled  by  the  Revolution,  how  vigorously  he 

fought  and  how  Lavishly  he  bribed  to  counteract  the  growing 

influence  of  the  rival  English  Company. 

tfarkfl  of  royal  favour  are  conspicuous  in  the  charters  of 

the  Restoration  period. 

The  charter  granted  by  Charles  II  on  April  3,  1661,  con- 
1 1 

d  new  and  important  privileges  on  the  Company.    'Their 
constitution  remained  practically  unaltered,  except  that  the 

joint-stock  principle  was  recognized  by  giving  each  member 

one  vote  for  every  6500  subscribed  by  him  to  the  Company's 

Btock.     I  '.tit  their  powers  were  materially  increased. 

They  were  given  'power  and  command  '  over  their  fortrec 
and  were  authorized  to  appoint  governors  and  other  officers 

for  their  government.     The  governor  and  council  of 

factory  wen-  empowered  '  to  judge  all  persons  belongn 
the  Baid  Governor  and  Company  or  that  Bhall  be  under  them, 

in  all  causes,  whether  civil  or  criminal,  aooording  to  the  laws 

of   t lii -   kingdom,   and   to  execute  judgement    accordingly.1 
And  the  chief  factor  and  council  of  any  place  for  which  there 

w.i-  qo  governor  were  empowered  to  end  offenders  for  punish- 

ment .  either  to  a  place  where  then-  u  as  a  governor  and  council, 
"i  t"  England. 

The  Company  were  also  empowered  to  -end  ships  of  war. 

men.  or  ammunition  f<>r  the  security  and  defence  of  their 

and  places  of  ti  d  '  to  choose  command)  rs 
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and  officers  over  them  and  to  give  them  power  and  authority, 

by  commission  under  their  common  seal  or  otherwise,  to 

continue  or  make  peace  or  war  with  any  people  that  are  not 

Christians,  in  any  places  of  their  trade,  as  shall  be  for  the 

most  advantage  and  benefit  of  the  said  Governor  and  Com- 

pany, and  of  their  trade.'  They  were  further  empowered  to 
erect  fortifications,  and  supply  them  with  provisions  and 

ammunition,  duty  free,  '  as  also  to  transport  and  carry  over 
such  number  of  men,  being  willing  thereunto,  as  they  shall 

think  fit,'  to  govern  them  in  a  legal  and  reasonable  manner, 
to  punish  them  for  misdemeanour,  and  to  fine  them  for  breach 

of  orders.  They  might  seize  unlicensed  persons  and  send 

them  to  England,  punish  persons  in  their  employment  for 

offences,  and  in  case  of  their  appealing  against  the  sentence 

seize  them  and  send  them  as  prisoners  to  England,  there  to 

receive  such  condign  pimishment  as  the  merits  of  the  offenders' 
cause  should  require,  and  the  laws  of  the  nation  should 
allow. 

With   regard   to   the    administration   of    justice,    nothing  Arrange- 

appears  to  have  been  done  towards  carrying  into  effect  the   adm^i// 

provisions  of  the   charter  of   1661   till  the  year   1678.     At  tratlon  of "  '  justice  at 

Madras,  which  was  at  that  time  the  chief  of  the  Company's  Madras 
ill  S6VGH* 

settlements  in  India,1  two  or  more  officers  of  the  Company  teenth 

used  before  1678  to  sit  as  justices  in  the  '  choultry  '  to  dispose  centnir« 
of  petty  cases,  but  there  was  no  machinery  for  dealing  with 

serious  crimes.2 

In  1678  the  agent  and  council  at  Madras  resolved  that, 

under  the  charter  of  1661,  they  had  power  to  judge  all  persons 

living  under  them  in  all  cases,  whether  criminal  or  civil 

according  to  the  English  laws,  and  to  execute  judgement 

accordingly,  and  it  was  determined  that  the  governor  and 

council  should  sit  in  the  chapel  in  the  fort  on  everjr  Wednesday 

and  Saturday  to  hear  and  judge  all  causes.     But  this  high 

1  The  settlement  of  Madras  or  Fort  St.  George  had  been  erected  into 
a  Presidency  in  1651. 

2  See  Wheeler,  Madras  in  Olden  Times. 
1691  C 
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a  doI  to  supersede  the  justices  of  the  choultry,  who 

-till  to  hear  and  decide  petty  i 

fjrat.-  Tii  the  meantime  the  porl  and  island  <>f  Bombay,  which 

tothe3     had,  in  1661,  been  ceded  to  the  British  Crown  as  a  part  of  the 

;:'-v  dower  of  Catherine  ol  Braganza,  were,  by  a  charter  ol  1669, 

ted  to  thi    E  -•   [ndia  Company  to  be  held  of  the  Crown, 
of  the  Manor  of  Greenwich  in  free  and  common 

fur  the  annua]  rent  of  '-io. 

And  by  the  same  charter  the  Company  were  authorized  t<> 

take  into  their  service  such  <>f  the  king's  officers  and  soldiers 
as  Bhould  then  be  on  the  island  and  Bhould  In-  willing  to  » 
them.    The  officers  and  nun  who  volunteered  their  services 

under  xh\>  power  became  she  cadets  of  tin-  Company's 

Ehrropean  [Regiment,'  <>r  '  Bombay  Fusiliers,'  afterwards  the 

The  Company  were  authorized,  through  then  court  <>f 

committees,  t<>  make  LawB,  orders,  ordinances,  and  constitu- 

tions for  the  ,Lr"t»il  governmenl  and  otherwise  ol  the  porl  and 
island  and  of  the  inhabitants  thereof  and.  by  their  governou 

and  other  officers,  to  exorcise  judicial  authority,  and  have 

power  and  authority  <>f  governmenl  <>r  command,  in  the 

island,  and  t<>  rep<  I  any  force  which  Bhould  attempt  t<»  inhabit 

its  precincts  without  licence,  or  to  annoy  the  inhabitants. 

KCon  iver,  the  principal  governor  of  the  island  was  empov 

'  to  use  and  exen  rise  ;;11  those  powers  an<l  authorities,  in  > 
of  rebellion,  mutiny,  or  sedition,  of  refusing  to  serve  in  wan, 

flying  to  tin-  enemy,  forsaking  colours  or  ensigns,  or  other 
offences  against  law,  custom,  and  discipline  military,  in  as  large 

and  ample  manner,  to  all  intents  and  purposes  whatsoever, 

my  captain  general  <>f  our  army  by  virtue  of  hi>  office  hai 

ustomed,  and  may  or  might  lawfully  do.' 
The  transition  of  the  Company  from  a  trading  association 

territorial  sovereign  invested  with  powers  of  <i\il  and 

military  governmenl  i-  very  apparenl  in  these  provisions. 
Further  attribul  reis-mtv   were   soon   aftcrw •  d. 
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By  a  charter  of  1677  the  Company  were  empowered  to  Charter 

of  1677 

coin  money  at  Bombay  to  be  called  by  the  name  of  '  rupees,  granting 

pices,  and  budjrooks,'  or  such  other  names  as  the  Company  coinage 
might  think  fit.     These  coins  were  to  be  current  in  the  East 

Indies,   but   not  in   England.     A  mint   for  the   coinage   of 

pagodas  had  been  established  at  Madras  some  years  before. 

The  commissioners  sent  from  Surat1  to  take  possession  of  Adminis- 

Bombay  on  behalf  of  the  Company  made  a  report  in  which  justice  at 

they  requested  that  a  judge-advocate  might  be  appointed,  ̂ ^el.- 
as  the  people  were  accustomed  to  civil  law.     Apparently,  as  teenth century. 

a  temporary  measure,  two  courts  of  judicature  were  formed, 

the  inferior   court   consisting  of   a   Company's   civil   officer 
assisted  by  two  native  officers,  and  having  limited  jurisdiction, 

and  the  supreme  court  consisting  of  the  deputy  governor  and 

council,  whose  decisions  were  to  be  final  and  without  appeal, 

except  in  cases  of  the  greatest  necessity. 

By  a  charter  of  1683  the  Company  were  given  full  power  Charter 

to  declare  and  make  peace  and  war  with  any  of  the  '  heathen   giving'' 

nations  '   being  natives  of  the  parts  of  Asia  and  America   ̂ Y" to 

mentioned  in  the  charter,   and  to   '  raise,   arm,  train,   and  forces  and exercise 

muster  such  military  forces  as  to  them  shall  seem  requisite   martial 

and  necessary  ;    and  to  execute  and  use,   within  the  said  esta'blish- 

plantations,  forts,  and  places,  the  law  called  the  martial  law,   "i8.^011^ 
for  the  defence   of  the  said  forts,   places,  and  plantations  miralty. 

against   any   foreign   invasion   or   domestic   insurrection   or 

rebellion.'    But  this  power  was  subject  to  a  proviso  reserving 

to  the  Crown  '  the  sovereign  right,  powers,  and  dominion  over 

all  the  forts  and  places  of  habitation,'  and  '  power  of  making- 
peace  and  war,  when  we  shall  be  pleased  to  interpose  our 

royal  authority  thereon.' 

By  the  same  charter  the  king  established  a  court  of  judi- 

cature, to  be  held  at  such  place  or  places  as  the  Company 

might  direct,  and  to  consist  of  '  one  person  learned  in  the 

1  Bombay  was  then  subordinate  to  Surat,  where  a  factory  had  been 
estabhshed  as  early  as  161 2,  and  where  there  was  a  president  with  a  council 
of  eight  members. 

C  2 
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civil  law.  and  two  assistants,1 1<>  be  appointed  by  the  Company. 
Th.-  oourl  have  power  t<-  hear  and  determine  all  i 

of  forfeiture  <>f  .-hi]'-  ot  goods  trading  contrary  t<>  the  ch 
and  also  all  mercantile  and  maritime  cases  concerning  p  i 

coming  to  or  being  in  the  places  aforesaid,  and  all 

b,  injuries,  and  wrongs  done  <>r  committed  upon  the 

high  seas  or  in  any  of  the  regions,  territories,  oountri 

plaoi  lid,  concerning  any  persons  residing,  bein§ 

coming  within  the  limits  of  the  Company's  charter.  These 

•  i  be  adjudged  and  determined  by  the  court,  accord- 

ing to  the  ml'-  of  equity  and  good  conscience,  and  according 

to  the  laws  and  customs  <»f  merchant.-,  by  such  prooedu 

they  might  direct,  and.  suhjeci  to  any  such  direction-  as  the 

judges  "f  the  court    should,  in  their  l>e>t   judgement   and 
discretion,  think  meet  and  just. 

'The  only  person  learned  in  the  civil  law    who  was  .-'lit  out 
to  India  in  pursuance  of  the  ch. ntei  of  1683  was  Dr.  John 

St.  John.     By  a  commission  from  the  king,  supplemented 

by  a  commission  from  the  ('   pany,  he  was  appointed  judga 
of  the  court  at  Burst.  But  he  booh  became  involved  in 

disputes  with  the  governor,  Sir  John  child  l,  who  limited  his 
jurisdiction  to  maritii  and  appointed  a  separate  judge 
for  i  i\  il  actions. 

At  Madras,  the  president  of  the  council  was  appointed  to 

supply  the  place  of  judge-advocate  till  one  Bhould  arrive, 

Cut  tin-  arrangement  caused  much  dissatisfaction,  ami  it 

Dived  that,  instead  of  the  president's  accepting  this 
appointment,  the  old  court  of  judicature  should  be  continued, 

and  that,  until  the  arrival  of  .1  judge  advocate,  causes  Bhould 

In-  heard  under  it  as  formerly  in  accordance  with  the  ch 

of    I' 
r..f      |i  11         Hid   the   Company  a   charter   l>y 

which  he  renewed  and  confirmed  their  former  privileges,  and 

authorized  them  to  appoint   'admiral-,   vice-admirals, 
admirals,  captains,  and   other  sea   officers'   in   any  of  the 

iafa  <  l»il<l. 
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Company's  ships  within  the  limits  of  their  charter,  with 
power  for  their  naval  officers  to  raise  naval  forces,  and  to 

exercise  and  use  '  within  their  ships  on  the  other  side  of  the 
Cape  of  Good  Hope,  in  the  time  of  open  hostility  with  some 

other  nation,  the  law  called  the  law  martial  for  defence  of 

their  ships  against  the  enemy.'  By  the  same  charter  the 
Company  were  empowered  to  coin  in  their  forts  any  species 

of  money  usually  coined  by  native  princes,  and  it  was  declared 
that  these  coins  were  to  be  current  within  the  bounds  of  the 

charter. 

The  provisions  of  the  charter  of  1683  with  respect  to  the 

Company's  admiralty  court  were  repeated  with  some  modi- 
fications, and  under  these  provisions  Sir  John  Biggs,  who 

had  been  recorder  of  Portsmouth,  was  appointed  judge-advo- 
cate at  Madras. 

Among  the  prerogatives  of  the  Crown  one  of  the  most   Establish- 
.  merit  of 

important  is  the  power  of  constituting  municipal  corporations  munici- 

by  royal  charter.  Therefore  it  was  a  signal  mark  of  royal  P?  j^r 

favour  when  James  II,  in  1687,  delegated  to  the  East  India 

Company  the  power  of  establishing  by  charter  a  municipality 

at  Madras.  The  question  whether  this  charter  should  be 

passed  under  the  great  seal  or  under  the  Company's  seal  was 
discussed  at  a  cabinet  council.  The  latter  course  was  eventu- 

ally adopted  at  the  instance  of  the  governor  and  deputy 

governor  of  the  Company,  and  the  reasons  urged  for  its 

adoption  are  curious  and  characteristic.  The  governor 

expressed  his  opinion  that  no  persons  in  India  should  be 

employed  under  immediate  commission  from  His  Majesty, 

'  because  the  wind  of  extraordinary  honour  in  their  heads 
would  probably  render  them  so  haughty  and  overbearing 

that  the  Company  would  be  forced  to  remove  them.'  He 
was  evidently  thinking  of  the  recent  differences  between 

Sir  John  Child  and  Dr.  St.  John,  and  was  alive  to  the  dangers 

arising  from  an  independent  judiciary  which  in  the  next 

century  were  to  bring  about  the  conflicts  between  Warren 

Hastings  and  the  Calcutta  supreme  court. 
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lingly   the    ohartei   of    1687,    which   established   a 

municipality  and  mayor's  court  at  Madras,   |  from 

the  Company,  and  not  Erom  the  Crown.  It  recites  'the 

approbation  of  the  kin*_r.  declared  in  His  Majesty's  Cabinet 

Council1  th<-  eleventh  day  <>f  this  instant  December,'  and 
then  goes  on  to  constitute  a  municipality  according  to  tin 

approved  Rnglfah  type.  The  municipal  corporation  is  t<» 
consist  <>f  a  mayor,  twelve  aldermen,  and  sixty  or  more 

tun.  The  mayor  and  aldermen  are  to  have  power  to 

li\  .  for  the  building  of  a  convenient  town  houi 

guild   hall,  of  a  public  jail,  and  of  a  school-house  '  for  t he 
bring  of  the  Gentues  or  native  children  t<>  speak,  read, 

and  write  tin-  English  tongue,  and  to  understand  arethmetick 

and  merchants'  accompts,  and  for  such  further  ornament! 
and  edifi  -hall  be  thought  convenient  for  the  honour, 
interest,  ornament,  security,  and  d<  rporation, 

an«l  oi  the  inhabitants  of  Madia-,  and  for  the  payment  <»f 

the   salaries   ol   the   necessary   municipal  officers,   including 

hoolmaster.  The  mayor  and  aldermen  arc  to  be  1  court 

<>f  record,  with  power  to  try  civil  and  criminal  causes,  and 

the  mayor  and  three  of  the  aldermen  are  to  Ik-  justices  ol  the 

There  1-  to  be  an  appeal  in  civil  and  criminal 

from  the  mayor's  court  to  '  our  supreme  court  of  judic 

commonly   called    our   court    of   admiralty.'      There    i-    to    bl 
order,  who  must  l«-  a  discreet  person,  skilful  in  the  laws 

and  constitutions  of  tin-  place,  and  who  i-  to  assist  the  a 

in  trying,  judging,  and  sentencing  oi  any  considerable 

value  or  intricacy.     Ami  there  is  to  in-  a  town  clerk  and  clerk 

ol  the  peace,  an  able  and  discreet  person,  who  must  always 

d  Englishman  born,  but  well  -killed  in  the  lai  Bad 

India,  and  who  is  to  be  esteemed  a  notary  public. 
Nor  are  the  ornamental  parts  of  municipal  life  forgotten. 

olemnity  and  to  attract  respect  and  rever- 

•   .1  ( '.il.im-t   OOVOU  il  i-  "f  I  "ii- 

binel  ootmoil  <■( 
different  thing  from  the  oabiaM  council  uf  the  pmsnt  d 
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ence  from  the  common  people,'  the  mayor  is  to  '  always  have 
carried  before  him  when  he  goes  to  the  guild  hall  or  other 

place  of  assembly,  two  silver  maces  gilt,  not  exceeding  three 

feet  and  a  half  in  length,'  and  the  mayor  and  aldermen  may 

'  always  upon  such  solemn  occasions  wear  scarlet  serge  gowns, 
all  made  after  one  form  or  fashion,  such  as  shall  be  thought 

most  convenient  for  that  hot  country.'  The  burgesses  are, 

on  these  occasions,  to  wear  white  '  pelong,'  or  other  silk  gowns. 

Moreover,  the  mayor  and  aldermen  are  '  to  have  and  for  ever 
enjoy  the  honour  and  privilege  of  having  runclelloes  and 

kattysols  x  borne  over  them  when  they  walk  or  ride  abroad 
on  these  necessary  occasions  within  the  limits  of  the  said 

corporation,  and,  when  they  go  to  the  guild  hall  or  upon  any 

other  solemn  occasion,  they  may  ride  on  horseback  in  the  same 

order  as  is  used  by  the  Lord  Mayor  and  aldermen  of  London, 

having  their  horses  decently  furnished  with  saddles,  bridles, 

and  other  trimmings  after  one  form  and  manner  as  shall  be 

devised  and  directed  by  our  President  and  Comicil  of  Port 

St.  George.' 
The  charter  of  1687  was  the  last  of  the  Stuart  charters  Coni- 

affecting    the    East    India    Company.     The    constitutional  j^olutk 

history  of  the  Company  after  the  Revolution  of  1688  may  ofl689- 
be  appropriately  ushered  in  by  a  reference  to  the  resolution 

which  was  passed  by  them  in  that  year : 

'  The  increase  of  our  revenue  is  the  subject  of  our  care  as 

much  as  our  trade  ;  'tis  that  must  maintain  our  force  when 

twenty  accidents  may  interrupt  our  trade  ;  'tis  that  must 
make  us  a  nation  in  India  ;  without  that  we  are  but  a  great 

number  of  interlopers,  united  by  His  Majesty's  royal  charter, 
fit  only  to  trade  where  nobody  of  power  thinks  it  their 

interest  to  prevent  us  ;  and  upon  this  account  it  is  that  the 

wise  Dutch,  in  all  their  general  advices  that  we  have  seen, 

write  ten  paragraphs  concerning  their  government,  their 

civil  and  military  policy,  warfare,  and  the  increase  of  their 

revenue,  for  one  paragraph  they  write  concerning  trade.' 

1  Umbrellas  and  parasols. 
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Hiis  famous  resolution,  which  was  doubtless  inspired,  if 

1 1.  >t  penned,  by  Bit  Josiah  Child,  announces  in  unmistakable 

t. -nil-   the   determination   of  the   Company  to  guard  then 

oommercia]  Bupremacy  ou  the  basis  of  their  territorial  bovb* 

pity  and  foreshadows  the  annexations  of  the  next  century. 

Tin-  Revolution  of  1688  deall  a  Bevere  blow  to  the  policy 

;iftl.r  h  Child,  and  gave  proportionate  encouragement 

'  ,       to  lii>  rivals.    They  organized  themselves  in  an  association ll"ll   of  .0 

1688.  which  was  popularly  known  as  the  New  Company,  and 

commenced  an  active  war  against  the  old  Company  both 

in  the  City  and  in  Parliament.  The  contending  parties 

-luted  petitions  to  the  Parliament  of  1691,  and  the  House  of 

Commons  passed  two  resolutions — first,  that  the  tirade  of  the 

•  Indies  was  beneficial  t<>  the  nation,  and  secondly,  that 
the  trade  with  the  East  Indies  would  i><  best  carried  oa 

by  a  joint  .-lock  company  ]><■  I  extensive  privil 
The  practical  question,  therefore,  was,  not  whether  the  trade 

to  the  Basi  Indies  should  be  abolished,  01  should  be  thrown 

open,  hut  whether  the  monopoly  of  the  trade  should  be  1  <  1 1 

in  the  hands  ol  Sir  Josiah  Child  and  his  handful  of  gupp 

On  this  question  the  majority  of  the  Commons  wished  to 

effect  a  compromise    to  retain  the  Old  Company,   but   so 

remodel  it  and  to  incorporate  it   with  the  New   Company, 

ilutions  were  accordingly  carried  for  increasing  the  capital 

of  the  old  Company,  and  for  limiting  the  amount  of  the 

k  which  might    he  held  l>\   a  .-ingle  proprietor.     A  Kill 
d  on  these  resolutions  was  introduced  and  read  a  si 

time,  hnt  was  dropped  in  consequence  of  the  refusal  oi  Child 

•  the  term-  offered  to  him.    Thereupon  the  House 
Commons  requested  the  king  to  give  the  old  Company 

the  tin..-  years'  warning  in  pursuance  <>f  which  their  privileges 
might   In-  determined. 

Twi  of  controversy  followed.    The  situation  of  the 

old  Company  was  critical.     By  inadvertently  omittii 

paj  a  tax  which  had  been  recently  imposed  on  joint  stock 
companies,  they  had  forfeited  their  charter  and  might  at 
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any  time  mid  themselves  deprived  of  their  privileges  without 

any  notice  at  all.  At  length,  by  means  of  profuse  bribes, 

Child  obtained  an  order  requiring  the  Attorney-General  to 

draw  up  a  charter  re  granting  to  the  Old  Company  its  former 

privileges,  but  only  on  the  condition  that  the  Company 

should  submit  to  further  regulations  substantially  in  accord- 

ance with  those  sanctioned  by  the  House  of  Commons  in 

1691.  However,  even  these  terms  were  considered  insuffi- 

cient bj^  the  opponents  of  the  Company,  who  now  raised 

the  constitutional  question  whether  the  Crown  could  grant 

a  monopoly  of  trade  without  the  authority  of  Parliament.1 

This  question,  having  been  argued  before  the  Privy  Council, 

was  finally  decided  in  favour  of  the  Company,  and  an  order 

was  passed  that  the  charter  should  be  sealed. 

Accordingly  the  charter  of  October  7,  1693,  confirms  the  Charters 

former  charter  of  the  Company,  but  is  expressed  to  be  re-  and  1694. 
vocable  in  the  event  of  the  Company  failing  to  submit  to 

such  further  regulations  as  might  be  imposed  on  them  within 

a  year.  These  regulations  were  embodied  in  two  supplemental 

charters  dated  November  11,  1693,  and  September  28,  1694. 

By  the  first  of  these  charters  the  capital  of  the  Company 

was  increased  by  the  addition  of  £744,000.  No  person  was 
to  subscribe  more  than  £10.000.  Each  subscriber  was  to 

have  one  vote  for  each  £1,000  stock  held  by  him  up  to  £10,000, 

but  no  more.  The  governor  and  deputy  governor  were  to 

be  qualified  by  holding  £4,000  stock,  and  each  committee 

by  holding  £1,000  stock.  The  dividends  were  to  be  made 

in  monej^  alone.  Books  were  to  be  kept  for  recording  transfers 

of  stock,  and  were  to  be  open  to  public  inspection.  The  joint 

stock  was  to  continue  for  twenty-one  years  and  no  longer. 

The  charter  of  1694  provided  that  the  governor  and  deputy 

governor  were  not  to  continue  in  office  for  more  than  two 

1  The  question  had  been  previously  raised  in  the  great  case  of  The  East 
India  Company  v.  Sandys  (1683-85),  in  which  the  Company  brought  an 
action  against  Mr.  Sandys  for  trading  to  the  East  Indies  without  a  Licence, 
and  the  Lord  Chief  Justice  (Jeffreys)  gave  judgement  for  the  plaintiffs. 
See  the  report  in  10  State  Trials,  371. 
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yean,  that  eight  new  committees  were  t<>  be  chosen  each 
.  and  thai  a  general  court  most  be  called  within  eight 

-  en  request  by  Biz  members  holding   .  took  each. 
Me   after  tli: 

irarning,  if  not  found  profitable  t<»  the  realm. 
];.       charter  ol  te  provisions  .1-  to  voting  \><< 

and  qualification  were  modified.    The  qualification  for  a  Bingle 

Luoed  t"  £500,  and  no  single  membei  could 

more  than  ti .  The  qualification  f<>r  being  a  comr 

was  raised  to  'Jj.ooo. 

Saii      fa  t he  meantime,  however,  the  validity  <>f  the  mono] 

>ved  by  the  charter  of  1693  had  been  successfully  ass;.. 

[mmediately  after  obtaining  a  renewal  <>f  their  charter  the 

directors  used  their  powers  t"  effect  the  detention  <>f  a  ship 

called  the  Eedbridge,  which  was  Lying  in  the  Tliamec  and  »^ 

believed  to  be  bound  f<»r  countries  beyond  the  Cain-  of  l 
Hope.    The  Legality  of  the  detention  was  questioned,  and  the 

matter  was  brought  up  in  Parliament.     And  on  . I. .unary  11. 

the  House  of  Commons  passed  a  resolution  'that  all 
subjects  of  England  have  equal  rights  to  trade  to  the  E 

Indies  unless  prohibited  by  Act  of  Parliament.1 

■  It  has  ever  -  □  held,1  Bays  Macaulay,  'to  be  the 
sound  doctrine  that  no  power  but  that  of  the  whole  legisla- 

ture can  give  to  any  person  or  to  any  society  an  exclusive 

privilege  of  trading  bo  any  part  of  the  world.1  It  is  true 
that  the  trade  to  the  Bast  [ndies,  though  theoretically  thrown 

open  by  this  resolution,  remained  practically  closed.  The 

Company  ■-  in  the  East   [ndies  were  instructed  to  pay 

nn  regard  to  the  resolutions  of  the  li  '  ommons,  and 
bov»    do   mercy  to  interlopers.     But   the  constitutional 

point  was  anally  Bettled.    The  question  whether  the  trading 

privi  I    In.lia  Company  should  in-  continued 
•  i  from  the  oouncil  chamber  to  Parliament,  and 

the  |n-ii<..l  of  control  by  Ai       I  P  rliament  over  the  affairs  "f 
.'.111. 

first  A  Parliament  for  regulating  the  trade  tu 
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the  East  Indies  was  passed  in  1698.  The  New  Company  Incorpora- 

had  continued  their  attacks  on  the  monopoly  of  the  Old  English 

Company,  a  monopoly  which  had  now  been  declared  illegal,  ̂ omPany- 

and  they  found  a  powerful  champion  in  Montagu,  the  Chan- 

cellor of  the  Exchequer.  The  Old  Company  offered,  in  return 

for  a  monopoly  secured  by  law,  a  loan  of  £700,000  to  the 

State.  But  Montagu  wanted  more  money  than  the  Old 

Company  could  advance.  He  also  wanted  to  set  up  a  new 

company  constituted  in  accordance  with  the  views  of  his 

adherents.  Unfortunately  these  adherents  were  divided  in 

their  views.  Most  of  them  were  in  favour  of  a  joint-stock 

company.  But  some  preferred  a  regulated  company  after 

the  model  of  the  Levant  Company.  The  plan  which  Montagu 

ultimately  devised  was  extremely  intricate,  but  its  general 

features  cannot  be  more  clearly  described  than  in  the  lan- 

guage of  Macaulay  :  '  He  wanted  two  millions  to  extricate 
the  State  from  its  financial  embarrassments.  That  sum  he 

proposed  to  raise  by  a  loan  at  8  per  cent.  The  lenders  might 

be  either  individuals  or  corporations,  but  they  were  all,  indi- 

viduals and  corporations,  to  be  united  in  a  new  corporation, 

which  was  to  be  called  the  General  Society.  Every  member 

of  the  General  Society,  whether  individual  or  corporation, 

might  trade  separately  with  India  to  an  extent  not  exceeding 

the  amount  which  that  member  had  advanced  to  the  Govern- 

ment. But  all  the  members  or  any  of  them  might,  if  they  so 

thought  fit,  give  up  the  privilege  of  trading  separately,  and 

unite  themselves  under  a  royal  Charter  for  the  purpose  of 

trading  in  common.  Thus  the  General  Society  was,  by  its 

original  constitution,  a  regulated  company  ;  but  it  was  pro- 

vided that  either  the  whole  Society  or  any  part  of  it  might 

become  a  joint-stock  company.' 
This  arrangement  was  embodied  in  an  Act  and  two  char- 

ters. The  Act  (9  &  10  Will.  Ill,  c.  44)  authorized  the  Crown 

to  borrow  two  millions  on  the  security  of  taxes  on  salt,  and 

stamped  vellum,  parchment,  and  paper,  and  to  incorporate 

the  subscribers  to  the  loan  by  the  cumbrous  name  of  the 
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iety  entitled  to  the  advantages  given  by  an  Act 

rliamenl  for  advancing  a  sum  nut  exceeding  two  million 

for  the  Bervioe  of  the  Crown  of  England.'  Tin-  Act  follows 
closely  the  lint-  of  th.it  by  which,  four  fore,  Monl 

blished  the   Bank  of  England  in  consideration  of  a 

loan  o,ooo.    In  each  case  the  Loan  bears  interest  ;<t 

the  rate  of  >s  per  cent.,  and  is  secured  on  the  proceeds  of  a 

BpeciaJ  tax  «>r  Bet  of  taxes.  In  each  case  the  subscribers  i" 
the  Loan  are  ii k< up. .rated  and  obtain  special  privileges.  The 

system  was  an  advance  on  that  under  which  bodies  of  mer- 
chant.- had  obtained  their  privileges  by  means  of  presente  to 

the  king  or  bribes  to  his  ministers,  and  was  destined  I 

much  development  in  i  be  next  generation.  The  plan  of  raising 

special  Loans  on  the  security  of  special  taxes  has  since  'x^en 
superseded  by  the  National  Debt  and  the  Consolidated  Fund. 
But  the  debt  to  the  Bank  of  England  still  remains  separate, 

and  retains  some  of  the  features  originally  imprinted  on  it 

by  the  Legislation  of  Montagu. 

( >t  the  charters  granted  under  the  Act  of  1698,  the  fit 

incorporated  the  General  Society  ,1-  a  regulated  company, 

whilst  the  second1  incorporated  most  of  the  subscribers  t>> 

the  Genera]  Sociel  joint-stock  company,  under  the 

name  of  The  English  Company  trading  to  the  Fast  Indies.1 
The  constitution  of  the  English  Company  was  formed  on 

1  he  -.one  general  line-  as  that  oi  the  old  or  London  Company, 

1  mi  the  members  of  their  governing  body  were  called  directors 

instead  "f  '  committei 
The  New  Company  were  given  the  exclusive  privilege  oi 

trading  to  the   Easl    Indie-,  subject   t<>  a  reservation  of  the 

com  uncut  rights  "l  the  oid  Company   until  Septembei 

1701.    The    New    Company,   Like   the   Old   Company,    were 

authorized    to     make    by  laws    and    orduiaiic  9,    to    appoint 

mora,  with  power  to  raise  and  train  militai  and 

tablish  courts  oi  judicature.    They  were  also  directed  to 

maintain  ministers  of  religion  at  their  factories  in  India,  and 

1  Charter  of  September  3,  l'  -..  *  Charter  of  September  5,  1698. 
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to  take  a  chaplain  in  every  ship  of  500  tons.  The  ministers 

were  to  learn  the  Portuguese  language  and  to  '  apply  them- 
selves to  learn  the  native  language  of  the  country  where 

they  shall  reside,  the  better  to  enable  them  to  instruct  the 
Gentoos  that  shall  be  the  servants  or  slaves  of  the  same 

Company  or  of  their  agents,  in  the  Protestant  religion.' 
Schoolmasters  were  also  to  be  provided. 

It  soon  appeared  that  the  Old  Company  had,  to  use  a  Union  of 

modern  phrase,  '  captured  '  the  New  Company.     They  had  jjew  c0m- 

subscribed    £315,000   towards   the    capital    of   two    millions  Pames- 
authorized  by  the  Act  of  1698.     They  had  thus  acquired 

a  material  interest  in  their  rivals'  concern,  and,  at  the  same 
time,  they  were  in  possession  of  the  field.     They  had  the 

capital  and  plant  indispensable  for  the   East  India  trade, 

and  they  retained  concurrent  privileges  of  trading.     They 

soon  showed  their  strength  by  obtaining  a  private  Act  of 

Parliament  (11  &  12  Will.  Ill,  c.  4)  which  continued  them 

as  a  trading  corporation  until  repayment  of  the  whole  loan 
of  two  millions. 

The  situation  was  impossible  ;  the  privileges  nominally 

obtained  by  the  New  Company  were  of  no  real  value  to  them  ; 

and  a  coalition  between  the  two  Companies  was  the  only 

practicable  solution  of  the  difficulties  which  had  been  created 

by  the  Act  and  charters  of  1698. 

The  coalition  was  effected  in  1702,  through  the  inter- 
vention of  Lord  Godolphin,  and  by  means  of  an  Indenture 

Tripartite  to  which  Queen  Anne  and  the  two  Companies 

were  parties,  and  which  embodied  a  scheme  for  equalizing 

the  capital  of  the  two  Companies  and  for  combining  their 

stocks.  The  Old  Company  were  to  maintain  their  separate 

existence  for  seven  years,  but  the  trade  of  the  two  Companies 

was  to  be  carried  on  jointly,  in  the  name  of  the  English 

Company,  but  for  the  common  benefit  of  both,  under  the 

direction  of  twenty-four  managers,  twelve  to  be  selected  by 

each  Company.  At  the  end  of  the  seven  years  the  Old  Com- 
pany were  to  surrender  their  charters.     The  New  or  English 
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Company  were  fco  continue  their  trade  in  accordance  with  the 

provisions  of  the  charter  of  1698,  but  were  to  change  their 

name  for  thai   <>f  'The   United  Company  <>f  Merchant 
gland  trading  to  the  East  Cndi 

A  deed  oi  the  same  date,  by  which  the  'dead  -tuck'  of 

the  two  Companies  was  conveyed  t<>  tin--  ntains  an 
interesting  catalogue  <>f  their  Indian  possessions  at  that  time. 

Difficulties  arose  in  carrying  out  the  arrangement  of  :~ 
and  it  became  necessary  t<>  apply  for  the  assistance  <>f  Par- 

liament, which  was  given  on  the  usual  terms.     By  an  Art 

«if    17071  '!"■   English  Company  were  required  to  advance  to 
the   Crown  a   further  loan  of  £1.200,000   without    int 

a  transaction  which  was  equivalent  to  reducing  the  rati-  of 
interest  on  the  total  loan  of  £3.200,000  from  8  to  5  pec  rent. 

In  consideration  of  this  advance  the  exclusive  privflagi 

the  Company  wen-  continued  to  1726,  and  Lord  Godolphin 

empowered  to  Bettle  the  differences  >t i! !  remaining  be- 

□    the    London   Company   ami    the    Rnglish    Company. 

I.      I    Godolphin's    Award    was   given    in    170S.   and   in    1709 

Queen  Anne  accepted   1  surrender  of  the  London  Company's 
charters  and  thus  terminated  their  separate  existence,    lbs 

jpnal  charter  of  the  X.u  or  Rnglish  Company  thus  cams 

to  l«-  iii  point  of  law,  tin-  10,, t  of  all  the  powers  and  prfr  ile:_re^ 
ot  the  United  Company,  subject   to  the   changes   made  by 

tte.     Henceforth  down  to  .  3  &  4  Will.  IV 

.-.    ill)  the  Company   bear  their  new    name  of  The    United 

Company   ot    Merchants   of    England    trading   to   the 

lift  ■ 
Pfcriod  For  constitutional  purposes  the  half -century  which  followed 
betwo  ■ 

lU.i   the  union  of  the  two  Companies  may  be  passed  over  very 
lightly. 

An  .\<t  of  1  j  1 1  -  provided  tint  the  privileges  of  the  United 

Company  were  not  to  be  determined  by  the  repayment  of 
the    loan   of   two    millions. 

The   exclusive    privileges   of   the    United   Company    were 

Lone,  0.  71.  *  10  Anne,  c.  35. 
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extended  for  further  terms  by  Acts  of  1730 1  and  1744 2. 
The  price  paid  for  the  first  extension  was  an  advance  to  the 

State  of  £200,000  without  interest,  and  the  reduction  of 

the  rate  of  interest  on  the  previous  loan  from  5  per  cent,  to 

4  per  cent.  By  another  Act  of  1730  3  the  security  for  the 
loan  by  the  Company  was  transferred  from  the  special  taxes 

on  which  it  had  been  previously  charged  to  the  '  aggregate 

fund,'  the  predecessor  of  the  modern  Consolidated  Fund. 
The  price  of  the  second  extension,  which  was  to  1780,  was 

a  further  loan  of  more  than  a  million  at  3  per  cent.  By  an 

Act  of  1750 4  the  interest  on  the  previous  loan  of  £3,200,000 
was  reduced,  first  to  3^  per  cent.,  and  then  to  3  per  cent. 

Successive  Acts  were  passed  for  increasing  the  stringency 

of  the  provisions  against  interlopers5  and  for  penalizing  any 

attempt  to  support  the  rival  Ostend  Company  6. 
In  1726  a  charter  was  granted  establishing  or  reconstituting 

Extension 

of  Com- 

pany's 

charter. 

Provisions 

against 

inter- lopers. 

1  3  Geo.  II,  c.  14.  2  17  Geo.  II,  c.  17. 
3  3  Geo.  II,  c.  20.  4  23  Geo.  II,  c.  22. 
5  1718,  5  Geo.  I,  c.  21  ;  1720,  7  Geo.  I,  Stat.  1,  c.  21  ;  1722,  9  Geo.  I, 

c.  26 ;  1732,  5  Geo.  II,  c.  29.  See  the  article  on  '  Interlopers '  in  the  Dictionary 
of  Political  Economy.  For  the  career  of  a  typical  interloper  see  the  account 
of  Thomas  Pitt,  afterwards  Governor  of  Madras,  and  grandfather  of  the 

elder  William  Pitt,  given  in  vol.  iii.  of  Yule's  edition  of  the  Diary  of  William 
Hedges.  The  relations  between  interlopers  and  the  East  India  Company 

in  the  preceding  century  are  well  illustrated  by  Skinner's  case,  which  arose 
on  a  petition  presented  to  Charles  II  soon  after  the  Restoration.  Accord- 

ing to  the  statement  signed  by  the  counsel  of  Skinner  there  was  a  general 
liberty  of  trade  to  the  East  Indies  in  1657  (under  the  Protectorate),  and  he 

in  that  year  sent  a  trading  ship  there  ;  but  the  Company's  agents  at  Bantam, 
lmder  pretence  of  a  debt  due  to  the  Company,  seized  his  ship  and  goods, 
assaulted  him  in  his  warehouse  at  Jamba  hi  the  island  of  Sumatra,  and 
dispossessed  him  of  the  warehouse  and  of  a  little  island  called  Barella. 

After  various  ineffectual  attempts  by  the  Crown  to  induce  the  Company 
to  pay  compensation,  the  case  was,  in  1665,  referred  by  the  king  in  council 
to  the  twelve  judges,  with  the  question  whether  Skinner  could  have  full 

relief  in  any  court  of  law.  The  answer  was  that  the  king's  ordinary  courts 
of  justice  could  give  relief  in  respect  of  the  wrong  to  person  and  goods,  but 
not  in  respect  of  the  house  and  island.  The  House  of  Lords  then  resolved 
to  relieve  Skinner,  but  these  proceedings  gave  rise  to  a  serious  conflict 

between  the  House  of  Lords  and  the  House  of  Commons.  See  Hargrave's 
Preface  to  Hale's  Jurisdiction  of  the  House  of  Lords,  p.  cv. 

6  Charter  granted  by  the  Emperor  Charles  VI  in  1722,  but  withdrawn 
in  1725. 
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Judicial     municipalit i<  and  Calcutta,  and  setting 

of  1-26  ul*  •"'  remodelling  mayor's  and  other  courts  at  each  of  these 
and  1753.  piaoe8<  \t  each  place  th<-  mayor  and  aldermen  were  to 

constitute  a  mayor's  court  with  civil  jurisdiction,  sul>j> 
.hi  appeal  t<>  the  governor  <>r  president  in  council,  and  a 

further  appeal  in  more  important  cases  to  the  king  in  council. 

The   mayor's  court   now  also  gave   pi  ind  ezei 
unentary  jurisdiction.  The  governor  or  president  and 

the  five  Beniors  <>f  the  council  were  t<»  be  justices  of  the  p 

and  wen-  in  hold  quarter  sessions  four  times  in  the  year,  with 
jurisdiction  over  all  offences  except  high  treason.  At  the 

e  tune  the  Company  were  authorized,  as  in  previous: 

ili,r  ppoint  generals  and  other  military  officers,  with 

power  tn  exercise  tin-  inhabitants  in  arms,  to  repel  force  l>y 
force,  and  t«i  exercise  martial  Law  in  time  of  war. 

Tin    capture   ot    Madras   by   tin-    French   in    [746   having 
royed  the  continuity  of  the  municipal  corporation  at  that 

place,  the  charter  of  1726  was  surrendered  and  a  fresh  eh 
ated  in  1753. 

The  charter  of  1 75  ;  expressly  excepted  from  the  jurisdiction 

of  tin-  mayor's  courl  all  Miits  and  actions  between  the  Indian 
natives  only,  and  directed  that  these  Buits  and  actions  should 

be  determined  among  themselves,  unless  l><>tli  parties  sub- 

mitted them  t«>  tin-  determination  <>f  the  mayor's  oourta, 
But,  according  to  .Mr.  Bforley,  it  does  not  appear  that  the 
native  inhabitants  of  Bombay  were  ever  actually  exempted 

from  the  jurisdiction  of  the  mayor's  court,  or  that  any  peculiai 
laws  were  administered  to  them  in  that  court.1 

The  chartei  ;  have  an  importanl  bearing 

on  the  question  as  to  the  precise  <lat<-  at  which  the  English 

criminal  law  was  introduced  at  the  presidency  towns.  !'hi> 
question  is  discussed  bj  Sir  James  Stephen  with  referenot 

t'.  tin-  legality  "f  Nuncomar'a  conviction  foi  the 

|i<>int  Injiil'  whether  the  English  statute  of  1-.  Geo.  IT, 
or  was  nol   in  force  in  Calcutta  at  the  time  <d 

\l     :  brfx. 
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Nuncomar's  trial.  Sir  James  Stephen  inclines  to  the  opinion 
that  English  criminal  law  was  originally  introduced  to  some 

extent  by  the  charter  of  1661,  but  that  the  later  charters 

of  1726,  1753,  and  1774  must  be  regarded  as  acts  of  legis- 

lative authority  whereby  it  was  reintroduced  on  three  suc- 

cessive occasions,  as  it  stood  at  the  three  dates  mentioned. 

If  so,  the  statute  of  1728  would  have  been  in  force  in  Calcutta 

in  1770  when  Xuncomar's  offence  was  alleged  to  have  been 
committed,  and  at  the  time  of  his  trial  in  1775.  But  high 

judicial  authorities  in  India  have  maintained  a  different  view. 

According  to  their  view  British  statute  law  was  first  given  to 

Calcutta  by  the  charter  establishing  the  mayor's  court  in  1726, 
and  British  statutes  passed  after  the  date  of  that  charter 

did  not  apply  to  India,  unless  expressly  or  by  necessary  impli- 

cation extended  to  it  -1  Since  the  passing  of  the  Indian  Penal 
Code  the  question  has  ceased  to  be  of  practical  importance. 

In  1744  war  broke  out  between  England  and  France,  and  Mutiny 

in  1746  their  hostilities  extended  to  India.     These  events  Articles  of 

led  to  the  establishment  of  the  Company's  Indian  Army,   ̂ jan 
The  first  establishment  of  that  army  may,  according  to  Sir  Forces. 

George  Chesney2,  be  considered  to  date  from  the  year  1748, 

'  when  a  small  body  of  sepoys  was  raised  at  Madras,  after 

the  example  set  by  the  French,  for  the  defence  of  that  settle- 

ment during  the  course  of  the  war  which  had  broken  out,  four 

years  previously,  between  France  and  England.    At  the  same 

time  a  small  European  force  was  raised,  formed  of  such  sailors 

as  could  be  spared  from  the  ships  on  the  coast,  and  of  men 

smuggled  on  board  the  Company's  vessels  in  England  by  the 
Company.     An  officer,  Major  Lawrence,  was  appointed  by 

a  commission  from  the  Company  to  command  these  forces  in 

India.'    During  the  Company's  earliest  wars  its  army  consisted 
mainly,  for  fighting  purposes,  of  Europeans. 

1  Morley's  Digest,  Introduction,  pp.  xi,  xxiii. 
2  Indian  Polity  (3rd  ed.),  ch.  xii,  which  contains  an  interesting  sketch 

of  the  rise  and  development  of  the  Indian  Army.  The  nucleus  of  a  European 
force  had  been  formed  at  Bombay  in  1669,  supra,  p.  18. 
1691  D 
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It  baa  been  seen  tli.ii  by  successive  charters  the  Company 

had   been  authorized   to  raise  troops  and  appoint   ofl 

Bui  ile  "ii  which  the  military  operation! 

of  the  Company  were  now  conducted  made  necessary  further 
ation   for  the   maintenance  of  military  discipline.     An 

Art  of  1754  '  Laid  down  for  the  Indian  forces  of  the  Company 

provisioi  ponding  to  those  embodied  in  the  annual 
i-h    .Mutiny    acts.       It    imposed    penalties    for    mutiny. 

desertion,  and  similar  offences,  when  committed  by  officers 

oldiers  in  the  Company's  Bervice.    The  Court  «>f  Din 
might,  in  pursuance  of  an  authority  from  the  king,  emp 
their  presidenl  and  council  and  their  commanders  in  chiei  to 

hold  courts  martial  for  the  trial  and  punishment  of  military 

offences.     The   king  was  also  empowered   to   make  articles 

of  war  foi   the  better  government  of  the  Company 

The  same  Act  contained  a  provision    repeated  in  subsequent 

which  made  oppression  and  other  offences  committed 

by   the   Company's    president  ognizable   and 
punishable  in  England.  The  Act  of  1754  was  amended  bj 

another  Act  passed  in  1760  -. 
The  warlike  operations  which  were  carried  on  by  I 

an.1'1     -    India  Company  in    Bengal  at   the   beginning  of  the  second 
half  of   the  eighteenth   century,   and    which   culminated    in 

n  of  Clive's  victory  at    Plassey,  led  to  the  grant  of  two  further 
■ '   chait<i-  to  the  <  lompany. 

\  charter  of  [757  recited  that   the  Xabob  of  Bengal  had 

■i  from  the  Company,  without  just  or  lawful  pretence  and 
contrary  to  good  faith  and  amity,  the  town  and  settlement 

of  Calcutta,  and  goods  and  valuable  commodities  belonging 

to  the  Company  and  to  man}    persons  tradii  iding 
within  the  limits  of  the  settlement,  and  that  the  officers  and 

its  of   the  Company  at    Fort    St  had   con< 

a  plan  of  operations  with  Vice  Admiral  Watson  and  other-, 

the  commanders  of  our  fleet   employed  in  those   part 
ining  the  town  and  settlement  ami  the  goods  and  conu 

-    '        11  2  1  <••      11 1.  . .  14. 
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modities,  and  obtaining  adequate  satisfaction  for  their  losses  ; 

and  that  it  had  been  agreed  between  the  officers  of  the  Com- 

pany, on  the  one  part,  and  the  vice-admiral  and  commanders 
of  the  fleet,  on  the  other  part,  assembled  in  a  council  of  war, 

that  one  moiety  of  all  plunder  and  booty  '  which  shall  be 

taken  from  the  Moors  '  should  be  set  apart  for  the  use  of  the 
captors,  and  that  the  other  moiety  should  be  deposited  till  the 

pleasure  of  the  Crown  should  be  known.  The  charter  went  on 

to  grant  this  reserved  moiety  to  the  Company,  except  any  part 

thereof  which  might  have  been  taken  from  any  of  the  king's 
subjects.  Any  part  so  taken  was  to  be  returned  to  the  owners 

on  payment  of  salvage. 

A  charter  of  1758,  after  reciting  that  powers  of  making  peace 

and  war  and  maintaining  military  forces  had  been  granted 

to  the  Company  by  previous  charters,  and  that  many  troubles 

had  of  late  years  arisen  in  the  East  Indies,  and  the  Company  had 

been  obliged  at  very  great  expense  to  carry  out  a  war  in  those 

parts  against  the  French  and  likewise  against  the  Nabob  of 

Bengal  and  other  princes  or  Governments  in  India,  and  that 

some  of  their  possessions  had  been  taken  from  them  and 

since  retaken,  and  forces  had  been  maintained,  raised,  and 

paid  by  the  Company  in  conjunction  with  some  of  the  royal 

ships  of  war  and  forces,  and  that  other  territories  or  districts, 

goods,  merchandises,  and  effects  had  been  acquired  and  taken 

from  some  of  the  princes  or  Governments  in  India  at  variance 

with  the  Company  by  the  ships  and  forces  of  the  Company 

alone,  went  on  to  grant  to  the  Company  all  such  booty  or 

plunder,  ships,  vessels,  goods,  merchandises,  treasure,  and  other 

things  as  had  since  the  charter  of  1757  been  taken  or  seized, 

or  should  thereafter  be  taken,  from  any  of  the  enemies  of  the 

Company  or  any  of  the  king's  enemies  in  the  East  Indies  by 
any  ships  or  forces  of  the  Company  employed  by  them  or  on 

their  behalf  within  their  limits  of  trade.  But  this  was  only 

to  apply  to  booty  taken  during  hostilities  begun  and  carried 

on  in  order  to  right  and  recompense  the  Company  upon  the 

goods,  estate,  or  people  of  those  parts  from  whom  they  should D  2 
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mii  or  have  just  and  well-grounded  cause  to  fear  any 
injury.  |o.<.  (.r  damage,  or  uix)n  any  people  who  should 

interrupt,  wrong,  <»r  injure  them  in  their  trade  within  the 
limits  <.f  the  chart)  aould  in  a  hostile  manner  invade  ot 

,|.t  to  weaken  01  destroy  the  settlements  of  the  Com- 

pany or  t<»  injure  the  king's  subjects  <>r  others  trading  or 

redding  within  th<-  Company's  settlements  <»r  in  any  manner 
under  the  kit  iction  within  the  limits  of  the  Company. 

The  booty  musl  also  have  been  taken  in  wars  or  hostilities  01 

editions  begun,  carried  <»n.  and  completed  by  the  f< 

I  an<l  paid  by  the  Company  alone  or  by  the  ships  em- 

ployed at  their  Bole  expense.  And  there  was  a  saving  f<-r 

the  royal  prerogative  t<»  distribute  the  booty  in  such  manner 

as  th<-  Crown  Bhould  think  tit  in  all  cases  where  any  of  the 

king's  forces  Bhould  be  appointed  and  commanded  to  act  in 
conjunction  with  the  ship-  or  forces  "f  the  Company.    Then 

ilso  an  exception  fo]  g   1-  taken  from  the  king's  subj< 
which  were  to  !*•  restored  <>n  payment  <>f  reasonable  sab 
These  provisions,  though  they  g  tve  rise  to  difficult  questions 

at  various  subsequent  times,  have  now  become  obsolete 

But  the  oharter  contained  a  further  power  which  i>  still  of 

practica]  importarj  ft  expressly  granted  to  the  Company 

power,  by  any  treaty  of  peace  made  between  the  ( lompany,  ot 

my  ot  their  officers,  servants,  or  agents,  and  any  of  the 

Indian  prino  -      rernments,  to  cede,  restore,  or  di~; 

ay  fortresses,  districts,  <>r  territories  acquired   by  con- 

quest  from  any  <>f  th<-  Indian  princes  or  Governments  during 
the  late  troubles  between  the  Company  and  the  Nabob  <>f 

or  which  should   be  acquired   by  conquest    in  time 

coming,  subj<  oviso  that  th<-  Company  should  not  have 

r  to  ced(  01  du  ny  territory  acquired 

from  the  subjects  of  an}   European  Power  without  the  special 

lioenoe  and  approbation  of  the  Crown.     This  power  has  been 
the  foundation.  0  ;   the  foundations    "l 

the  power  <-t  the  Government  oi  India  to  cede  territory.1 
•       \ 1  1  1 . 
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The  year  1765  marks  a  turning-point  in  Anglo-Indian  The  Coin- 

history,  and  may  be  treated  as  commencing  the  period  of  territorial 

territorial  sovereignty  by  the  East  India  Company.  The  s°ve- 
successes  of  Clive  and  Lawrence  in  the  struggle  between 

the  English  and  French  and  their  respective  allies  had  extin- 

guished French  influence  in  the  south  of  India.  The  victories 

of  Plassey  x  and  Baxar  x  made  the  Company  masters  of  the 

north-eastern  provinces  of  the  peninsula.  In  1760  Clive 

returned  from  Bengal  to  England.  In  1765,  after  five  years 

of  confusion,  he  went  back  to  Calcutta  as  Governor  and  Com- 

mander-in-Chief of  Bengal,  armed  with  extraordinary  powers. 

His  administration  of  eighteen  months  was  one  of  the  most 

memorable  in  Indian  history.  The  beginning  of  our  Indian 

rule  dates  from  the  second  governorship  of  Clive,  as  our 

military  supremacy  had  dated  from  his  victory  at  Plassey. 

Give's  main  object  was  to  obtain  the  substance,  though  not 
the  name,  of  territorial  power,  under  the  fiction  of  a  grant 

from  the  Mogul  Emperor. 

This  object  was  obtained  by  the  grant  from  Shah  Alam  of  Orant  of 

the  Diwani  or  fiscal  administration  of   Bengal,  Bihar,  and   Diwani. 

Orissa.2 

The  criminal  jurisdiction  in  the  provinces  was  still  left  with 

the  puppet  Nawab,  who  was  maintained  at  Moorshedabad, 

whilst  the  Company  were  to  receive  the  revenues  and  to 

maintain  the  army.  But  the  actual  collection  of  the  revenues 

still  remained  until  1772  in  the  hands  of  native  officials. 

Thus  a  system  of  dual  government  was  established,  under 

which  the  Company,  whilst  assuming  complete  control  over 

the  revenues  of  the  country,  and  full  power  of  maintaining 

or  disbanding  its  military  forces,  left  in  other  hands  the 

responsibility  for  maintaining  law  and  order  through  the 

agency  of  courts  of  law. 

The  great  events  of  1765  produced  immediate  results  in 

1  Plassey  (Clive).  June  23,  1757  ;   Baxar  (Munro),  October  23,  1764. 
2  The  grant  is  dated  August  17,  1765.  The  '  Orissa '  of  the  grant  corre- 

sponds to  what  is  now  the  district  of  Midnapur,  and  is  not  to  be  confused 
with  the  modern  Orissa,  which  was  not  acquired  until  1803. 
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ni.  II.'  eyes  ol  the  proprietors  ol  the  Company  were 

dazzled  bj  golden  visions.  On  the  dispatch  bearing  the  grani 

ol  the  Kwani  being  read  to  the  ('<nut  <»f  Proprietors  they 
d  to  clamour  for  an  increase  <>f  dividend,  and,  in  s]»ite 

■A  the  Company's  debts  and  the  opposition  of  the  direci 
they  insisted  on  raising  the  dividend  in  1766  from  <>  to  10 

per  cent.,  and  in  1767  to  u'  per  cent. 
At   t!i<-  Bame  time  the  public  mind   was  startled   by  the 

enormous   fortunes   which    'Nabobs'    were    bringing   home. 
and  the  public  conscience  was  disturbed  by  rumours  of  the 

unscrupulous  modes  in  which  these  fortunes  had  been  a  mat 

Constitutional  questions  were  also  raised  as  to  the  ri_rht  <.f 

mpany  t«»  acquire  on  its  own  account  powi 

territorial  sovereignty.1    The  intervention  ol  Parliament  was 
imperatively  demanded. 

In.         <  >n  November  25,  1766,  the  House  "t  Commons  resolved  t«» 

appoint  a  committee  of  the  whole  house  to  inquire  into  the 
state  and  condition  of  the   East    India  Company,  and  the 

of  this  committee  led  to  the  p  a  in  1  7'  -7  ol 
five  Acts  with  reference  to  Indian  affairs.  The  first  disqualified 

.1  member  ol  any  company  for  voting  at  a  general  court 

unit--  he  had  held  his  qualification  for  Biz  months,  and  pro- 

hibited the  making  of  dividends  except  at  a  half-yearly  of 

quarter])  court.1  Although  applying  in  terms  to  all  oom< 

panies,  th<-  Act  was  immediately  directed  at  the  Bast  India 
Company,  and  its  obje<  1  was  to  check  the  trafficking  in  votes 

and  othi  I  ds  which  had  recently  disgraced  their  pro- 

lings.    The  Becond  Ad  :;  prohibited  the  East  India  <  Sompany 
1 1  "in  making  an}  dh  idend  except  in  pursuance  of  a  resolution 

il  court  after  <lu<-  notice   and  directlj  1 
ruled  the  recent  resolution  of  the  <  Sompany  by  forbidding  1  hem 

to  declare  any  dividend  in  excess  ol  10  per  cent,  per  annum 
until  th<   next  session  of  Parliament.     The  third  and  fourth 

lied  the  terms  of  a  bargain  to  which  the  Company 

f,  oh.  mi. II'  1  m,  C.  I  111,   I 
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had  been  compelled  to  consent.  The  Company  were  required 

to  pay  into  the  Exchequer  an  annual  sum  of  £400,000  for 

two  years  from  February  1,  1767,  and  in  consideration  of 

this  payment  were  allowed  to  retain  their  territorial  acqui- 

sitions and  revenues  for  the  same  period.1  At  the  same 

time  certain  duties  on  tea  were  reduced  on  an  undertaking 

by  the  Company  to  indemnify  the  Exchequer  against  any 

loss  arising  from  the  reduction.  Thus  the  State  claimed  its 

share  of  the  Indian  spoil,  and  asserted  its  rights  to  control 

the  sovereignty  of  Indian  territories. 

In  1768  the  restraint  on  the  dividend  was  continued  for 

another  year,2  and  in  1769  a  new  agreement  was  made  by 
Parliament  with  the  East  India  Company  for  five  years, 

during  which  time  the  Company  were  guaranteed  the  terri- 

torial revenues,  but  were  bound  to  pay  an  annuity  of  £400,000, 

and  to  export  a  specified  quantity  of  British  goods.  They 

were  at  liberty  to  increase  their  dividends  during  that  time  to 

I2|  per  cent,  provided  the  increase  did  not  exceed  1  per  cent. 

If,  however,  the  dividend  should  fall  below  10  per  cent,  the 

sum  to  be  paid  to  the  Government  was  to  be  proportion- 

ately reduced.  If  the  finances  of  the  Company  enabled  them 

to  pay  off  some  specified  debts,  they  were  to  lend  some 

money  to  the  public  at  2  per  cent.3 

These  arrangements  were  obviously  based  on  the  assumption 

that  the  Company  were  making  enormous  profits,  out  of 

which  they  could  afford  to  pay,  not  only  liberal  dividends 

to  their  proprietors,  but  a  heavy  tribute  to  the  State.  The 

assumption  was  entirely  false.  Whilst  the  servants  of  the 

Company  were  amassing  colossal  fortunes,  the  Company  itself 

was  advancing  by  rapid  strides  to  bankruptcy.  '  Its  debts 
were  already  estimated  at  more  than  six  millions  sterling. 

It  supported  an  army  of  about  30,000  men.     It  paid  about 

1  Thi3  was  apparently  the  first  direct  recognition  by  Parliament  of  the 
territorial  acquisitions  of  the  Company.  See  Damodhar  Gordhan  v.  Deoram 
Kanji  (the  Bhaunagar  case),  L.  R.  1  App.  Cas.  332,  342. 

-  8  Geo.  Ill,  c.i.  3  9  Geo.  Ill,  c.  24. 
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one  million  Bterlii  r  in  the  form  of  tributes,  pen 

;tn<l  compensations  to  the  emperor,  the  Nabob  of  B< 
and   other  greal    native   pei  Its   inoessant    wan, 

though  they  had  hitherto  been  always  successful,  were  always 

expensive,  and  a  large  portion  <>f  tin-  wealth  which  should 
bavi  int«>  the  genera]  exchequer  was  still  diverted  to 

t h<-  ]»ih  mts  of  its  Bervants.'1     Two  great  calamities 
:  the  crisis.     In  the  south  of  India.  Hyder  Ali  harried 

the  Carnatic,  defeated  the  English  forces,  and  dictated  | 

en  his  nun  terms  in  1769.    In  the  north,  the  great  famine 

of  1770  swept  away  more  than  a  third  <»f  the  inhabitants  of 

gal. \<\  the  directors  went  on  declaring  dividends  al  the  1 

of  12  and   u.j   per  cent.     At   last  the  crash  came.     In  the 

ln  '"-•     s]tn:  11  of  177J  the  Company  had  endeavoured  feo 

initiate  legislation  for  the  regulation  <>f  their  affairs.  l'a.t 
their  Bill  was  thrown  out  on  the  second  reading,  and  in  its 

place  a  select  committee  of  inquiry  was  appointed  by  the 

Bouse  of  Commons.  In  June,  1772,  Parliament  was  pro- 
rogued, and  in  duly  the  directors  were  obliged  to  confess  thai 

the  sum  required  for  the  necessary  payments  of  the  next 

three  months  was  deficient  to  the  extent  ol  £1,293,000.  En 

August  the  chairman  and  deputy  chairman  waited  on  Lord 

North  to  inform  him  thai  nothing  short  ol  s  loan  of  a  million 
from  the  public  could  save  the  Company  from  rain. 

In   Novemb  Parliament    met   again,  and  its  first 

appoint  a  new  committee  with  instructions  to 

hold  '  inquiry  into  the  Company's  affairs.    This  com* 
mittee   presented  its  first   report   with  unexpected   rapidity, 

and  on  its  recommendation  Parliament  in  December, 

n  Act  prohibiting  the  directors  from  sending  out  to 

India    a    commission    oi    sii|»er\  isjoii   on    the    ground    that    the 

npan\  would  he  mi  ible  to  bear  the  expena 

In  177;  the  Company  came  to  Parliament  for  pecuniary 

ad    Lord   North's  Government   took  adv..; 

i\    .7.3.  ■  13  Geo  111,  0.  9. 



i]  HISTORICAL    INTRODUCTION  41 

of  the  situation  to  introduce  extensive  alterations  into  the 

system  of  governing  the  Company's  Indian  possessions.1 
In  spite  of  vehement  opposition,  two  Acts  were  passed 

through  Parliament  by  enormous  majorities.  By  one  of 

these  Acts  2  the  ministers  met  the  financial  embarrassments 

of  the  Company  by  a  loan  of  £1,400,000  at  4  per  cent.,  and 

agreed  to  forgo  the  Company's  debt  of  £400,000  till  this 
loan  had  been  discharged.  The  Company  were  restricted  from 

declaring  any  dividend  above  6  per  cent,  till  the  new  loan 

had  been  discharged,  and  above  7  per  cent,  until  the  bond 

debt  was  reduced  to  £1.500,000.  They  were  obliged  to 

submit  their  accounts  every  half-year  to  the  Treasury,  they 

were  restricted  from  accepting  bills  drawn  by  their  servants 

in  India  for  above  £300,000  a  year,  and  they  were  required 

to  export  to  the  British  settlements  within  their  limits  British 

goods  of  a  specified  value. 

The  other  Act  was  that  commonly  known  as  the  Pegu-  TheRegu- 

lating  Act.3      To   understand  the   object   and  effect  of  its  of  jJi, 
provisions  brief  reference  must  be  made  to  the  constitution 

of  the  Company  at  the  time  when  it  was  passed. 

At  home  the  Company  were  still  governed  in  accordance 

with  the  charter  of  1698,  subject  to  a  few  modifications  of 

detail  made  by  the  legislation  of  1767.  There  was  a  Court 

of  Directors  and  a  General  Court  of  Proprietors.    Every  holder 

1  The  history  of  the  East  India  Company  tends  to  show  that  whenever 
a  chartered  company  undertakes  territorial  sovereignty  on  an  extensive 
scale  the  Government  is  soon  compelled  to  accept  financial  responsibility 
for  its  proceedings,  and  to  exercise  direct  control  over  its  actions.  The 

career  of  the  East  India  Company  as  a  territorial  power  may  be  treated 
as  having  begun  in  1765,  when  it  acquired  the  financial  administration 
of  the  provinces  of  Bengal,  Bihar,  and  Orissa.  Within  seven  years  it  was 
applying  to  Parliament  for  financial  assistance.  In  1773  its  Indian  opera- 

tions were  placed  directly  under  the  control  of  a  governor-general  appointed 
by  the  Crown,  and  in  1784  the  Court  of  Directors  in  England  were  made 
directly  subordinate  to  the  Board  of  Control — that  is,  to  a  minister  of  the 
Crown. 

2  13  Geo.  Ill,  c.  64. 

3  13  Geo.  Ill,  c.  63.  This  Act  is  described  in  its  '  short  title  '  as  an  Act 
of  1772  because  Acts  then  dated  from  the  beginning  of  the  session  in  which 
they  were  passed. 
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<>t  £500  Btook  hi'l  a  vote  in  the  Courl  ol  Proprietors,  but  the 
possession  ol  £2,000  Btook  was  the  qualification  for  a  director. 

The  directors  urn-  twenty  four  in  number,  and  the  whole  <>f 
them  were  re  elected  everj  year. 

In  India  each  of  the  three  presidencies  was  under  a  president 

rnor  and  council,  appointed  by  commission  of  the 

Company,  and  consisting  ol  it-  superior  servants.  The 

numbers  of  th<-  council  varied,1  and  Borne  of  its  men 
were  often  absent  from  the  preaidenc)  town,  being  chiefs 

ol  subordinate  factories  in  the  interior  of  the  country.  All 

power  was  I •  >«  1  ur< ■<  1  in  the  president  and  council  jointly,  und 
nothing  could  be  transacted  except  by  a  majority  of  v< 
80  unworkable  had  the  council  become  as  an  instrument  of 

government,  that  in  Bengal  dive  had  been  compelled  to 
te  its  functions  to  a  select  committee. 

The   presidencies   were   independent   of  each   other.     The 

rnment  of  each  was  absolute  within  its  hum  limits,  and 

responsible  only  t<.  the  Company  in  England. 

The   rivil   and    military    Bervante   of   the   Company    were 

classified,  b  ginning  from  the  Lowest  rank,  as  writers,  factors, 

senior  factors,  and   merchants.     Promotion  was  usually  by 

seniority.     Their  salaries  were  extremely  small,2  bul   they 
made  enormous   profits   hy   trading  on  their  own  account, 

and    by    moil)  \    drawn    from   extortions   and    bribes.    Tha 

select  committee  of  177;  published  an  account  of  Buch  Bumi 

ashad  been  proved  and  acknowledged  to  have  been  distributed 

bj   tin-  princes  and  other  natives  ol    Bengal  from  the  yea* 
i 757  to  [766,  both  included.    They  amounted  to  £5,940 

exolusiveol  the  grant  made  to  Clive  after  the  battle  ol  Pla 

<'li\>-.  during  his  second  governorship,  mad< 
pin  down  the  abuses  ol  private  trade,  bribery,  and  extortion, 

1  >    ■    \  '.  n-u.iii\  from  twelve  to  sixt< 

;  In  tin-  c  irk  pari  <.f  the  eighteentb  century  .1  writer,  alter  five  yean 
nee  in  Ind                                    ir,  and  the  salaries  of  the  higher  ranks 

I  bus  .1  member  <>f  council  li  When 

rhom                  •  appointed  Qovemor  •  •!  M  idraa  in 
ilarj  and  allowances,  and  £100  i   uttit. 
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and  endeavoured  to  provide  more  legitimate  remunerations 

for  the  higher  classes  of  the  Company's  civil  and  military 
servants  by  assigning  to  them  specific  shares  in  the  profits 

derived  from  the  salt  monopoly.  According  to  his  estimates 

the  profits  from  this  source  of  a  commissioner  or  colonel 

would  be  at  least  £7,000  a  year  ;   those  of  a  factor  or  major, 

£2,000.1 

At  the  presidency  towns,  civil  justice  was  administered  in 

the  mayors'  courts  and  courts  of  request,  criminal  justice  by 
the  justices  in  petty  and  quarter  sessions.  In  1772  Warren 

Hastings  became  Governor  of  Bengal,  and  took  steps  for 

organizing  the  administration  of  justice  in  the  interior  of 

that  province.  In  the  previous  year  the  Court  of  Directors 

had  resolved  to  assert  in  a  more  active  form  the  powers  given 

them  by  the  grant  of  the  Diwani  in  1765,  and  in  a  letter  of 

instructions  to  the  president  and  council  at  Fort  William 

had  announced  their  resolution  to  '  stand  forth  as  diwan,' 

and  by  the  agency  of  the  Company's  servants  to  take  upon 
themselves  the  entire  care  and  management  of  the  revenues.2 
In  pursuance  of  these  instructions  the  Court  of  Directors 

appointed  a  committee,  consisting  of  the  Governor  of  Bengal 

and  four  members  of  council,  and  these  drew  up  a  report, 

comprising  a  plan  for  the  more  effective  collection  of  the 

revenue  and  the  administration  of  justice.  This  plan  was 

adopted  by  the  Government  on  August  21 ,  1772,  and  many  of  its 

rules  were  long  preserved  in  the  Bengal  Code  of  Regulations.3 
In  pursuance  of  this  plan,  a  board  of  revenue  was  created, 

consisting  of  the  president  and  members  of  the  council,  and 

the  treasury  Mas  removed  from  Moorshedabad  to  Calcutta. 

The  supervisors  of  revenue  became  collectors,  and  with  them 

1  See  Lecky,  iv.  266,  270.  2  Letter  of  August  28,  1771. 
3  The  office  of  '  diwan  '  implied,  not  merely  the  collection  of  the  revenue, 

but  the  administration  of  civil  justice.  The  '  nizamut '  comprised  the 
right  of  arming  and  commanding  the  troops,  and  the  management  of  the 
whole  of  the  police  of  the  country,  as  well  as  the  administration  of  criminal 

justice.  Morley,  Digest,  p.  xxxi.  Sec  a  fuller  account  of  Warren  Hastings's 
plan,  ibid.  p.  xxxi  v. 
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wen  ted  native  officers,  styled  "  <li\\..i]-.'    Courts  were 
bushed  in  each  oollectorship,  one  styled  the  Diwani.  a 

civil  court,  and  tin-  other  th<-   Faujdari,  a  criminal  court. 

i  the  former  1 1 1«  -  collector  presided  in  bis  quality  of  king's 
diwan.     In  the  criminal  court   the   kazi   and   mufti  of  the 

districl    sat    t<>    expound    th<-    Bfahomedan    law.      Superiof 
courts  \\i  >re  established  at  the  chief  Beat  of  government,  called 
the   Badr    Diwani    Adalat    and   the    Sadr   Nizamat    Adalat. 

These    courts    theoretically   derived    their   jurisdiction 

authority,  nol  from  the  British  Crown,  but  from  the  native 

1     rernment  in  whose  name  the  Company  acted  as  adminis- 

tratore  oi  revenue.     They  were  Company's  courts,  not  b    - 
coo 

I'.,   tb    Regulating  Act  of  177.;  the  qualification  to  vote "f  Been-  .  .  . 
latingA.-t.  in  the  <  ourt  oi  Proprietors  was  raised  from  1500  to  £1,000, 

and  restricted  t<>  those  who  had  held  their  Btock  f<>r  twelve 

months.    The  directors    instead  of  being  annually  elected, 

were  to  Ht  for  four  years,  a  quarter  <>f  the  number  being 
annually  renewed. 

For  the  government  oi  the  Presidency  oi  Fort  William  in 

overnor-genera]   and   four  counsellors   were  ap 

pointed,  and  the  A- 1  declared  that  the  whole  <i\il  and  military 

1  rnment  of  this  presidency  .  and  also  the  ordinary  ma 

ment  and  government  <>t  all  the  territoria]  acquisitions  and 

snues   in   the    kingdoms  of    Bengal,    Bihar,   and    Orissa, 

Bhould,  during  such  time  as  the  territoria]  acquisitions  and 

nues  remained  in  the  1  of  the  Company,  be  \  ■ 

in  the  governor-general  and  council  <»f  the  Presidency    oi 

Willi. im.  in  lik«-  manner  as  thej   were  or  at  anj  tune 
theretofore  might  have  been  exercised  by  the  president  ami 

counci]   <>i    select    committee    in   t  1m-   Baid    kingdoms.     Rm 
avoidance  of  any  attempt  t«>  define,  otherwise  than  l>\ 

ence  t<>  existing  facts,  th«'  uature  or  extent  of  the  authority 

olaimed  or  exercised   by  tin-  down  over  the  Company  in 
the  iuw    territoria]  acquisitions  is   very  noticeable,  and  is 

1  li  '■     ■  i  lish  legislation. 



i]  HISTORICAL    INTRODUCTION  45 

The  first  governor-general  and  counsellors  were  named  in 

the  Act.  They  were  to  hold  office  for  five  years,1  and  were 
not  to  be  removable  in  the  meantime,  except  by  the  king  on 

the  representation  of  the  Court  of  Directors.  A  casual  vacancy 

in  the  office  of  governor-general  during  these  five  years  was 
to  be  supplied  by  the  senior  member  of  council.  A  casual 

vacancy  in  the  office  of  member  of  council  was  during  the 

same  time  to  be  filled  by  the  Court  of  Directors  with  the 

consent  of  the  Crown.  At  the  end  of  the  five  years  the 

patronage  was  to  be  vested  in  the  Company.  The  governor- 
general  and  council  were  to  be  bound  by  the  votes  of  a 

majority  of  those  present  at  their  meetings,  and  in  the  case 

of  an  equal  division  the  governor-general  was  to  have  a 
casting  vote. 

Warren  Hastings,  who  had  been  appointed  Governor  of 

Bengal  in  1772,  was  to  be  the  first  governor-general.  The 
first  members  of  his  coimcil  were  to  be  General  Clavering, 

Colonel  Monson,  Mr.  Barwell,  and  Mr.  Francis. 

The  supremacy  of  the  Bengal  Presidency  over  the  other 

presidencies  was  definitely  declared.  The  governor-general 

and  council  were  to  have  power  of  superintending  and  con- 
trolling the  government  and  management  of  the  presidencies 

of  Madras,  Bombay,  and  Bencoolen  2,  so  far  and  in  so  much 
as  that  it  should  not  be  lawful  for  any  Government  of 

the  minor  presidencies  to  make  any  orders  for  commencing 

hostilities,  or  declaring  or  making  war,  against  any  Indian 

princes  or  powers,  or  for  negotiating  or  concluding  any  treaty 

■with  any  such  prince  or  power  without  the  previous  consent 

1  It  has  been  suggested  that  this  enactment  is  the  origin  of  the  custom 
under  which  the  tenure  of  the  more  important  offices  in  India,  such  as  those 

of  governor-general,  governor,  lieutenant-governor,  and  member  of  coimcil, 
is  now  limited  to  five  years.  The  limitation  is  not  imposed  by  statute  or 
by  the  instrument  of  appointment. 

'-  Bencoolen,  otherwise  Fort  Marlborough,  is  in  Sumatra.  It  was  founded 
by  the  English  in  1686,  and  was  given  to  the  Dutch  by  the  London  Treaty, 
March  11,  1824,  in  exchange  for  establishments  on  the  continent  of  India 
and  for  the  town  and  fort  of  Malacca  and  its  dependencies,  which  were 
handed  over  to  the  East  India  Company  by  5  Geo.  TV,  c.  108. 
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nt  the  governor-general  and  council,  except  in  such  cases  oi 
imminent  necessity  as  would  render  it  dangerou  tpone 

such  hostilities  or  treaties  until  th<-  arrival  of  their  01  ■ 
and  except  also  in  cases  where  special  orders  had  been  received 

fnun  th<-  Company.1      A   president   and  a  council  offending 

-t  these  provisions  might  !><•  Buspended  by  order  oi  the 

governoi  genera]  and  council.     Tl.  o£  the  minor 

presidencies  were  to  obey  the  order  of  the  governor-general 
and  council,  and  constantly  and  dutifully  to  transmit  to 

them  advice  and  intelligence  "t  all  transactions  and  matters 

relating  to  the  government,  revenues,  or  interest  ol  the 
<  Sompany. 

•visions  followed  for  regulating  the  relations  of  the 

ernor-general  and  \u>  council  to  the  Court  of  Directors, 

and  ol  the  directors  to  th<'  Crown.  The  governor-general 
and  council  were  to  obey  the  orders  of  the  Court  of  Directors 

and  keep  them  constantly  informed  of  all  matters  relating 

to  the  interest  of  the  Company.  The  directors  were,  within 

fourteen  day-  after  receiving  letters  or  advices  from  the 

pal  and  council,  to  transmit  t<>  the  Treasury 

copies  "i  all  parts  relating  to  the  management  of  the  Com- 

pany's  revenue,  and  to  transmit  t<>  a  secretary  of  state  copies 
oi  all  parts  relating  to  the  <i\il  or  military  affairs  and  govern- 

ment  Of  I  li"'  (  '   |>an\  . 
[mportant    changes    were   made   in   th<-  arrangements   ten 

the  administration   "I    justice   in    Bengal.    The  Crown   was 

empowered  to  establish  by  charter  a  supreme  court  ol  judics 

tin.     t  Fort   Willi. mi.  consisting  of  ,(  chief  justice  and  three 

other  judges,  who  were  to  be  barristers  of  ti-  standing, 

and  were  to  !«•  appointed  by  the  down.  The  supreme  court 
was  empowered  to  exercise  civil,  criminal,  admiralty,  and  < 

tical   jurisdiction,  and  to  appoint   Buch  clerks  and  other 
ministerial  officers   with   Buch   reasonable  Balaii  bould 

be  approved   bj    the  governor-general  and  council,  and  to 

I  rtion   'if   l'arli.iii •  the  1  k>mp 
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establish  such  rules  of  procedure  and  do  such  other  things 

as  might  be  found  necessary  for  the  administration  of  justice 

and  the  execution  of  the  powers  given  by  the  charter.  The 

court  was  declared  to  be  at  all  times  a  court  of  record  and 

a  court  of  oyer  and  terminer  and  jail  delivery  in  and  for 

the  town  of  Calcutta  and  factory  of  Fort  William  and  the  . 

factories  subordinate  thereto.  Its  jurisdiction  was  declared 

to  extend  to  all  British  subjects  who  should  reside  in  the 

kingdoms  or  provinces  of  Bengal,  Bihar,  and  Orissa,  or  any 

of  them,  under  the  protection  of  the  United  Company.  And 

it  was  to  have  '  full  power  and  authority  to  hear  and  determine 

all  complaints  against  any  of  His  Majesty's  subjects  for 
crimes,  misdemeanours,  or  oppressions,  and  also  to  entertain, 

hear,  and  determine  any  suits  or  actions  whatsoever  against 

any  of  His  Majesty's  subjects  in  Bengal,  Bihar,  and  Orissa, 
and  any  suit,  action,  or  complaint  against  any  person  employed 

by  or  in  the  service  of  the  Company  or  of  any  of  His  Majesty's 

subjects.' 
But  on  this  jurisdiction  two  important  limitations  were 

imposed. 

First,  the  court  was  not  to  be  competent  to  hear  or  determine 

any  indictment  or  information  against  the  governor-general 

or  any  of  his  council  for  any  offence,  not  being  treason  or 

felony  \  alleged  to  have  been  committed  in  Bengal,  Bihar, 

or  Orissa.  And  the  governor-general  and  members  of  his 

council  were  not  to  be  liable  to  be  arrested  or  imprisoned 

in  any  action,  suit,  or  proceeding  in  the  supreme  court.2 
Then,  with  respect  to  proceedings  in  which  natives  of  the 

country  were  concerned,  it  was  provided  that  the  court 

should  hear  and  determine  '  any  suits  or  actions  whatsoever 

of  any  of  His  Majesty's  subjects  against  any  inhabitant  of 
India  residing  in  any  of  the  said  kingdoms  or  provinces  of 

Bengal,  Bihar,  or  Orissa,'  on  any  contract  in  writing  where 

1  Could  it  then  try  the  governor-general  for  treason  or  felony  ? 
2  The  saving  appears  to  be  limited  to  civil  proceedings.  It  would  exempt 

against  arrest  on  mesne  process. 
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th<-  cause  ol  action  exceeded  500  rupees,  and  where  the  said 
inhabitant  had  agreed  in  the  contract  that,  in  case  of  dispute, 

the  matter  should  be  hoard  and  determined  in  the  supreme 

court.  Such  suits  or  actions  might  be  brought  in  the  first 

inst  nice  before  tin-  supreme  court,  or  by  appeal  from  any  of 

tin-  courts  established  in  the  provinoi 
This  authority, though  conferred  in  positive,  not  negative, 

term-,  appears  to  exclude  by  implication  civil  jurisdiction 

in  suits  by  British  subjects  against  'inhabitants'  of  tin- 
country,  except   by  consent  of  the  defendant,  and  is  silent 

to    jurisdiction   in   civil   Buits   by   'inhabitants 

British  subjects,  or  against  other  '  inhabitants.' 
An  appeal  against   the  supreme  court    was  to  li<-  to  the 

king  in  council,  subject  to  conditions  to  be  fixed  l>y  tin-  charter. 

All  offences  <>f  which  tin-  supreme  court  had  cognizance 
were  to  be  tried  by  a  jury  ol    British  subjects  resident   in 
( ialcutta. 

The   governor-general   and  council   and   tin-  chief  justice 

and  ntlif-r  judges  of  the  supreme  court  were  t<>  act  as  jusl 
of  the  peace,  and  for  that  purpose  t<>  hold  quai 

Liberal  salaries  were  provided  oul  of  the  Company's 
revenues  for  the  governor-general  and  his  council  and  the 

judges  of  the  supreme  court.    The  governor-general  w 
annually  £25,000,  each  member  ol  his  council  £10.000, 

the  chief  justice  E  tnd  each  puisne  judge  £6,000. 

The   governor-general   and   council   were   t<«  have   powt 

'to  make  and  issue  such  rules,  ordinance-,  and  regulations 

for  the  g   1  order  and  civil  government  '  of  the  Company's 
settlement   at    Fort    William,  and  the  subordinate  fad. 

and  places,  as  Bhould   !«•  deemed  just   and  reasonable,  and 
should  not  be  repugnanl  to  the  law-  of  the  realm,  and  to 

impose,  inflict     ind  levy  reasonable  fines  and  forfeitures  for 
t heir  breach. 

But  these  rules  and  regulations  were  not  to  1m-  valid  until 

dulj  ■  1  and  published  in  the  rapreme  court,  with  the 
;  and  approbation  of  the  court,  and  the}  might,  in  efft 
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be  set  aside  by  the  king  in  council.  A  copy  of  them  was  to  be 

kept  affixed  conspicuously  in  the  India  House,  and  copies 

were  also  to  be  sent  to  a  secretary  of  state. 

The  remaining  provisions  of  the  Act  were  aimed  at  the 

most  flagrant  of  the  abuses  to  which  public  attention  had 

been  recently  directed.  The  governor-general  and  members 
of  his  council,  and  the  chief  justice  and  judges  of  the  supreme 

court  were  prohibited  from  receiving  presents  or  being  con- 
cerned in  any  transactions  by  way  of  traffic,  except  the  trade 

and  commerce  of  the  Company. 

No  person  holding  or  exercising  any  civil  or  military  office 

under  the  Crown  or  the  Company  in  the  East  Indies  was 

to  receive  directly  or  indirectly  any  present  or  reward  from 

any  of  the  Indian  princes  or  powers,  or  their  ministers  or 

agents,  or  any  of  the  nations  of  Asia.  Any  offender  against 

this  provision  was  to  forfeit  double  the  amount  received,  and 

might  be  removed  to  England.  There  was  an  exception  for 

the  professional  remuneration  of  counsellors  at  law.  physicians, 

surgeons,  and  chaplains. 

No  collector,  supervisor,  or  any  other  of  His  Majesty's  sub- 
jects employed  or  concerned  in  the  collection  of  revenues  or 

administration  of  justice  in  the  provinces  of  Bengal,  Bihar, 

and  Orissa  was,  directly  or  indirectly,  to  be  concerned  in 

the  bujing  or  selling  of  goods  by  way  of  trade,  or  to  inter- 

meddle with  or  be  concerned  in  the  inland  trade  in  salt,  betel- 

nut,  tobacco  or  rice,  except  on  the  Company's  account.  No 
subject  of  His  Majesty  in  the  East  Indies  was  to  lend  money 

at  a  higher  rate  of  interest  than  12  per  cent,  per  annum. 

Servants  of  the  Company  prosecuted  for  breach  of  public 

trust,  or  for  embezzlement  of  public  money  or  stores,  or  for 

defrauding  the  Company,  might,  on  conviction  before  the 

supreme  court  at  Calcutta  or  any  other  court  of  judicature 

in  India,  be  fined  and  imprisoned,  and  sent  to  England.  If 

a  servant  of  the  Company  was  dismissed  for  misbehaviour, 

he  was  not  to  be  restored  without  the  assent  cf  three-fourths 

both  of  the  directors  and  of  the  proprietors. 
X691  b 
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If  any  governor-general ,  governor,  member  of  council. 

judge  <>f  th<-  Bnpreme  court,  or  any  other  person  f<>r  the  time 

being  employed  in  tin-  Bervice  of  the  Company  committed 

any  offence  against  tin-  Act,  or  was  guilty  of  any  crime,  mis- 

demeanour, or  off  1 1 — t  any  <<\  Hi-  Majesty's  sub 
or  any  of  tin-  inhabitants  of  [ndia,  he  might  1«-  tried  and 

punished  by  the  Court  of  King's  Bench  in  England. 
The  charter  of  justice  authorized  by  the  Regulating 

dated  March  26,  1774.  and  remained  tin-  foundation  oi 
tin   jurisdiction  exercised  by  the  supreme  court  at  Calcutta 

until  the  establishment  of  the  present  high  court  under  the 

Act  •  The  first  chief  justice  was  Sir  Elijah  Impey. 

Hi-  three  colleagues  were  Chambers,  Lemaistre,  and  Hyde 

Warren  Bastings  retained  the  office  <>f  governor-general 

until  1785,  when  lie  was  succeeded  temporarily  by  Sir  John 

Macpherson,  and,  eventually,  by  Lordt  Sornwallis.  Sis  appoint- 

ment, which  was  originally  for  a  term  of  live  years,  was 

continued  by  sin  ^cts  ot   Parliament.     His  adminis- 

tration was  distracted  by  conflicts  between  himself  and  bis 

colleagues  on  the  supreme  council,  and  between  the  supreme 

council   and   the  supreme  court,  conflicts  traceable  to  the 

tive  provision!  of  the  Regulating  Act. 

of  Hastings's   four  colli  1 1  1  well,  was  an 
perienoed  nrvant  of  the  Company,  and  was  in  India  at  the 

time  of  bis  appointment.  The  other  three.  Clavering,  Monson, 

and  Francis,  were  Bent  out  from  England,  and  arrived  in 

Calcutta  with  the  judges  of  the  new  supreme  court. 

Barwell   usually  supported    Hastings.     Francis,  Clavei 

and  Monson  usuall)  opposed  him.    Whilst  they  acted  together, 

H     tinge  was  in  a  minority,  and  found  bis  policy  thwarted 

and  bis  decisions  overruled.     In  1776  b  I  to  such 

depression  that  he  gave  bis  agents  in  England  a  conditional 

authority  t<>  tender  h  tion.     The  Court  of  Due. 

accepted   his  resignation  on  thi>  authority,  and  took  steps 

to   supply  his  place.     But    in  the   meantime  Clavering  died 

.  printed  in  Morlej 
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(November,  1776)  and  Hastings  was  able,  by  means  of  his 

casting  vote,  to  maintain  his  supremacy  in  the  council.  He 

withdrew  his  authority  to  his  English  agent,  and  obtained 

from  the  judges  of  the  supreme  court  an  opinion  that  his  re- 
signation was  invalid.  These  proceedings  possibly  occasioned 

the  provision  which  was  contained  in  the  Charter  Act  of  1793,  • 

was  repeated  in  the  Act  of  1833,  and  is  still  law,  that  the 

resignation  of  a  governor-general  is  not  valid  unless  signified 

by  a  formal  deed.1 

The  provisions  of  the  Act  of  1773  are  obscure  and  defec-  Diffi- 
c  •  culties tive  as  to  the  nature  and  extent  of  the  authority  exercisable   between 

by  the  governor-general  and  his  council,  as  to  the  jurisdic-  c'ounciT 
tion  of  the  supreme  court,  and  as  to  the  relation  between  and- 

supreme the  Bengal  Government  and  the  court.  The  ambiguities  court, 

of  the  Act  arose  partly  from  the  necessities  of  the  case,  partly 

from  a  deliberate  avoidance  of  new  and  difficult  questions 

on  constitutional  law.  The  situation  created  in  Bengal  by 

the  grant  of  the  Diwani  in  1765,  and  recognized  by  the  legis- 
lation of  1773,  resembled  what  in  the  language  of  modern 

international  law  is  called  a  protectorate.  The  country  had 

not  been  definitely  annexed  ; 2  the  authority  of  the  Delhi 

emperor  and  of  his  native  vicegerent  was  still  formally  re- 
cognized ;  and  the  attributes  of  sovereignty  had  been  divided 

between  them  and  the  Company  in  such  proportions  that 

whilst  the  substance  had  passed  to  the  latter,  a  shadow  only 
remained  with  the  former.  But  it  was  a  shadow  with  which 

potent  conjuring  tricks  could  be  performed.  Whenever  the 

Company  found  it  convenient,  they  could  play  off  the  authority 

derived  from  the  Mogul  against  the  authority  derived  from 

the  British  law,  and  justify  under  the  one  proceedings  which 

1  See  3  &  4  Will.  IV,  c.  85,  s.  79.    Digest,  s.  82. 
2  On  May  10,  1773,  the  House  of  Commons,  on  the  motion  of  General 

Burgoyne,  passed  two  resolutions,  (1)  that  all  acquisitions  made  by  military 
force  or  by  treaty  with  foreign  powers  do  of  right  belong  to  the  State  ; 
(2)  that  to  appropriate  such  acquisitions  to  private  use  is  illegal.  But  the 
nature  and  extent  of  the  sovereignty  exercised  by  the  Company  was  for 
a  long  time  doubtful.  See  Mayor  of  Lyons  v.  East  India  Company,  3  State 
Trials,  new  series,  647,  707  ;    1  Moore  P.  C.  176. 

E  2 



52  GOVERNMENT   OF    INDIA  [CH. 

it  would  have  been  diHicult  to  justify  under  the  other.  In 

tin-  one  capacity  the  Company  were  the  all-powerful  agents 
of  .hi  irresponsible  despot  ;  in  the  other  they  were  tied  and 

bound  by  the  provisions  <>f  charters  and  Acts  "f  Parliament. 

It  was  natural  th.it  the  Company's  servants  should  pref< 
act  in  the  former  capacity,  ft  was  also  natural  that  theii 

Oriental  principles  of  government  should  be  regarded  with 

dislike  and  suspicion  by  English  statesmen,  and  Bhould  be 

found  unintelligible  and  unworkable  by  English  lawyers 

steeped  in  the  traditions  of  Westminster  Hall. 

Fn  the  latter  half  of  the  nineteenth  century  we  be<  ime 

familiar  with  situations  of  this  kind,  and  we  have  de\  ised  appro 

priate  formulae  for  dealing  with  them.  The  modern  practice 

has  been  to  issue  an  Order  in  Council  under  the  Foreign  Juris- 

diction Act,  establishing  consular  and  other  courts  of  civil  and 

criminal  jurisdiction,  and  providing  them  with  codes  of  |>r<>- 
cedure  and  of  substantive  law,  which  are  sometimes  derived 

from  Anglo-Indian  Bources.  The  jurisdiction  is  to  be  exercised 

and  the  law  is  to  I"-  applied  in  cases  affecting  British  Bub  • 
and,  bo  far  as  is  consistent  with  international  law  and  comity, 

in  oases  affecting  European  or  American  foreigners.  But  the 

natives  ot  the  country  arc.  so  fai  as  is  compatible  with  rej 

to  principles  of  humanity,  left  in  enjoyment  of  their  own  laws 

and  customs.  It  ■■■■  company  has  been  established  for  carrying 
on  trade  or  business,  it-  charter  is  s«>  framed  as  to  reserve 

the  supremacy  and  prerogatives  of  the  Crown.  Tn  this  way 

a  rough  and  ready  system  of  government  is  provided,  which 

would  often  fail  to  stand  the  application  of  severe  legal  I 

but  which  supplies  an  effectual  mode  <>i  maintaining  some 
order  in  uncivilized  or  Bemi-civilized  countries  ' 

But    in    i;;;   both    the   theory   and    the  experien 

lacking,  which  are  requisite  for  adapting  English  institutions 

•    the  <  'nl<  r>  in  CoancU  under  the  Bucceuuvi  liction 
printed  in  the  Statutory  Rules  and  i  Irdera  R<  \  ined,  and  the  ch 

•1  to  the  [mperial  British  Baal  Africa  Company  (Hertalet,  Mop  0/ 
Africa  I,,/  Treaty,  i    118),  to  the  Royal  British  South  Afri    1  Company  (U>i<i. 

ami  t 0  tli.  Royal  Niger  Company  (ibid.  L  446). 
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to  new  and  foreign  circumstances.  For  want  of  such  ex- 
perience England  was  destined  to  lose  her  colonies  in  the 

Western  hemisphere.  For  want  of  it  mistakes  were  com- 
mitted which  imperilled  the  empire  she  was  building  up  in  the 

East.  The  Regulating  Act  provided  insufficient  guidance  as 

to  points  on  which  both  the  Company  and  the  supreme  court 

were  likely  to  go  astray  ;  and  the  charter  by  which  it  was 

supplemented  did  not  go  far  to  supply  its  deficiencies.  The 

language  of  both  instruments  was  vague  and  inaccurate. 

They  left  unsettled  questions  of  the  gravest  importance. 

The  Company  was  vested  with  supreme  administrative  and 

military  authority.  The  Court  was  vested  with  supreme 

judicial  authority.  Which  of  the  two  authorities  was  to  be 

paramount  ?  The  court  was  avowedly  established  for  the 

purpose  of  controlling  the  actions  of  the  Company's  servants, 
and  preventing  the  exercise  of  oppression  against  the  natives 

of  the  country.  How  far  could  it  extend  its  controlling 

power  without  sapping  the  foundations  of  civil  authority  ? 

The  members  of  the  supreme  council  were  personally  exempt 

from  the  coercive  jurisdiction  of  the  court.  But  how  far  could 

the  court  question  and  determine  the  legality  of  their  orders  ? 

Both  the  omissions  from  the  Act  and  its  express  provisions 

were  such  as  to  afford  room  for  unfortunate  arguments  and 

differences  of  opinion. 

What  law  was  the  supreme  court  to  administer  ?  The 

Act  was  silent.  Apparently  it  was  the  unregenerate  English 

law,  insular,  technical,  formless,  tempered  in  its  application 

to  English  circumstances  by  the  quibbles  of  judges  and 

the  obstinacy  of  juries,  capable  of  being  an  instrument  of  the 

most  monstrous  injustice  when  administered  in  an  atmosphere 

different  from  that  in  which  it  had  grown  up. 
To  whom  was  this  law  to  be  administered  ?  To  British 

subjects  and  to  persons  in  the  employment  of  the  Company. 

But  whom  did  the  first  class  include  ?  Probably  only  the 

class  now  known  as  European  British  subjects,  and  probably 

not  the  native  *  inhabitants  of  India  '  residing  in  the  three 
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pro\  such  "f  them  as  were  resident  in  the  t<>\\n 

But  the  point  waa  b)  no  means  c ■!■ 
\\  t  employment   by  the  Company^     Waa 

tive  landowner  farming  revem*  -  bo  employed  v     And  in 
doubtful  caaea  on  whom  lay  the  burden  ol  proving  exemption 

from  "i  subjection  t«»  the  jurisdiction  ! 

'II,.  a  f'\\  ol  tli<-  questions  raised  by  the  Act  and 
oharter,  and  they  inevitably  led  t<>  serious  conflicts  between 
tin-  council  and  the  court. 

Jn   the  controversies   which   followed   there   wen 

James   Stephen   observes2,   three   main   heads  of  differ 
between  t  i i»  supreme  council  and  the  supreme  court. 

'I'll.  Bret,  the  claims  of  the  court  to  exercise  juris- 
diction over  the  whole  native  population,  to  the  extent  of 

making  them  plead  to  the  jurisdiction  if  a  writ  was  served 

on  thrm.  The  quarrel  on  this  point  culminated  in  what 

was  known  as  the  Cossijurah  case,  in  which  the  sheriff  and 

his  officers,  when  attempting  to  execute  a  writ  against 

a  zemindar,  win-  driven  off  by  a  company  of  sepo; 
under  the  orders  ol  the  council.  The  action  of  the  council 

not  disapproved  by  the  authorities  in  England,  ami  thus 

this  contest  ended  practically  in  the  victory  of  the  council 
.m>\  the  defeat  ol  the  court . 

'I'ln-  m.  ond  question  was  a-  to  the  jurisdiction  <>t  the  conn 
over  t  h<-  English  ami  aative  officers  ol  t  he  Company  employed 
in  the  collection  ol  revenues  tor  corrupl  or  oppressiv< 

dour  by  them  in  their  official  capacity.  This  jurisdiction 

tin-  Company  wen-  compelled  bj  the  express  provisions  of 
the  Regulating  Acl  to  admit,  though  ii  i  lused  them 
much  dissatisfaction. 

The  third  question  m  to  the  right  of  the  supreme  court 

to  try  actions  against  the  judicial  officers  ol  the  Coinpain  for 
done  in  the  exe<  ution  of  what  they  believed,  or  said  they 

believed,  to  be  then-  legal  duty.    This  question  o  the 

w  and  1><>, 
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famous  Patna  case,  in  which  the  supreme  court  gave  judgement 

with  heavy  damages  to  a  native  plaintiff  in  an  action  against 

officers  of  the  Patna  provincial  council,  acting  in  its  judicial 

capacity.  Impey's  judgement  in  this  case  was  made  one  of  the 
grounds  of  impeachment  against  him,  but  is  forcibly  defended 

by  Sir  James  Stephen  against  the  criticisms  of  Mill  and 

others,  as  being  not  only  technically  sound,  but  substantially 

just.  Hastings  endeavoured  to  remove  the  friction  between 

the  supreme  court  and  the  country  courts  by  appointing  Impey 

judge  of  the  court  of  Sadr  Diwani  Adalat,  and  thus  vesting 

in  him  the  appellate  and  revisional  control  over  the  country 

courts  which  had  been  nominally  vested  in,  but  never  exercised 

by,  the  supreme  court.  Had  he  succeeded,  he  would  have 

anticipated  the  arrangements  under  which,  some  eighty  years 

later,  the  court  of  Sadr  Diwani  Adalat  and  the  supreme  court 

were  fused  into  the  high  court.  But  Impey  compromised 

himself  b}f  drawinga  large  salary  from  his  new  office  in  addition 

to  that  which  he  drew  as  chief  justice,  and  his  acceptance  of 

a  post  tenable  at  the  pleasure  of  the  Company  was  held  to 

be  incompatible  with  the  independent  position  which  he  was 

intended  to  occupy  as  chief  justice  of  the  supreme  court. 

In  the  year  1781  a  Parliamentary  inquiry  was  held  into   Amending 

the  administration  of  justice  in  Bengal,  and  an  amending  1781. 

Act  of  that  year  1  settled  some  of  the  questions  arising  out 

of  the  Act  of  1773. 

The  governor-general  and  council  of  Bengal  were  not  to 

be  subject,  jointly  or  severally,  to  the  jurisdiction  of  the 

supreme  court  for  anything  counselled,  ordered,  or  done  by 

them  in  their  public  capacity.  But  this  exemption  did  not 

apply  to  orders  affecting  British  subjects.2 

The  supreme  court  was  not  to  have  or  exercise  any  juris- 

diction in  matters  concerning  the  revenue,  or  concerning  any 

act  done  in  the  collection  thereof,  according  to  the  usage  and 

practice  of  the  country,  or  the  regulations  of  the  governor- 

general  and  council.3 

1  21  Geo.  Ill,  c.  70.  2  See  Digest,  8.  106.  3  Ibid.  s.  101. 
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No  person   was  to  eel    t"  the  jurisdiction  of  the 

supreme  court   b  i  only  of  his  being  a   'landowner, 
landholder,  or  r  oi  land  or  of  land  rent,  or  for  receiving 

a  payment  <>r  pension  in  li<-u  of  any  title  t<>.  or  ancient  p 
sion  of,  land  or  land  rent,  or  for  receiving  any  compensation 

foi  collecting  <>f  rents  payable  to  the  public 

cut  of  Buch  land-  oi  dj  actually  farmed  by  hir 

or  those  who  are  his  under-tenants  in  virtue  of  hi>  farm,  or 

_   within  the  Baid  lands  and  farms  any  ordinary 

<>r  local  authority  commonly  annexed  to  the  si  or 

farm  thereof  <>r  bj  reason  <>f  his  becoming  security  for  the 

payment  of  rent.' 
was,  by  reason  of  hi.s  being  employed  by  the 

by  the  governor-genera]  and  council, 

nati.  'iid. mi  of  a  native  of  Great  Britain,  t. 

Bubj<  i  jurisdiction  of  th<  tit,  in  an)  matter 

of  inheritance  or  -  .  t>>  land-  or  goods,  or  in  any  matter 

of  dealing  or  contract  between  parties,  except  in  action-  foi 

wronj  :  in  civil  suits  b^  agreement  of  the  parties, 

to   I"-   kept   showing  the  names,  &c,   <>i 

natives  employed  by  the  <  tompanj  . 

The  Bupreme  court  was,  however,  to  have  jurisdiction  in 

all  manner  <>f  actions  and  Buits  against  all  and  singular  the 

inhabitants  of  Calcutta     provided  that  their  inheritance  and 

i   to  lands,   rents,  and  g   Is    and  all   matte  i 

contract    and   dealing    between    partj    and   party,   -hall    be 

determined  in  thi  I    Biahomedans,   by  tin-  law-  and 

Bri  thomedans,  and  in  tl.  M  h  ntus  bj   the 

law- and  I      .m-;  and  where  only  one  of  the parties 
shall  be  .<  Mahomedan  or  Gentu  l>\   the  law-  and  u 

tin-  defendant.' ' 

1  Thii  from  Warren  1!  plan  for  the  adminie- 
riopted  in  i;;j.  when  the  <  ompanj 

I  forth  :im  diwaa.'      1  tition  of  t: 

man 
'•"M  '''  .  gradually  I  byterritoi Lnotet 
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In  order  that  regard  should  be  had  to  the  civil  and  religious 

usages  of  the  said  natives,  the  rights  and  authorities  of  fathers 

of  families,  and  masters  of  families,  according  as  the  same 

might  have  been  exercised  by  the  Gentu  or  Mahomedan  law, 

were  to  be  preserved  to  them  within  their  families,  nor  was 

any  act  done  in  consequence  of  the  rule  and  law  of  caste, 

resjDecting  the  members  of  the  said  families  only,  to  be  held 

and  adjudged  a  crime,  although  it  might  not  be  held  justifiable 

by  the  laws  of  England. 

Rules  and  forms  for  the  execution  of  process  in  the  supreme 

court  were  to  be  accommodated  to  the  religion  and  manners 

of  the  natives,  and  sent  to  the  Secretary  of  State,  for  approval 

by  the  king. 

The  appellate  jurisdiction  of  the  governor-general  and 
council  in  comitry  cases  was  recognized  and  confirmed  in 

cautiously  general  terms.  '  Whereas  the  governor-general 
and  council,  or  some  committee  thereof  or  appointed  thereby, 

do  determine  on  appeals  and  references  from  the  country  or 

provincial  courts  in  civil  cases,'  '  the  said  court  shall  and 
lawfully  may  hold  all  such  pleas  and  appeals,  in  the  manner 

and  with  such  powers  as  it  hitherto  hath  held  the  same,  and 

shall  be  deemed  in  law  a  court  of  record  ;  and  the  judgements 

therein  given  shall  be  final  and  conclusive,  except  upon 

appeal  to  His  Majesty,  in  civil  suits  only,  the  value  of  which 

shall  be  five  thousand  pounds  and  upwards.'  The  same 
court  was  further  declared  to  be  a  court  to  hear  and  determine 

on  all  offences,  abuses,  and  extortions  committed  in  the 

collection  of  revenue,  and  on  severities  used  beyond  what 

shall  appear  to  the  said  court  customary  or  necessary  to  the 

case,  and  to  punish  the  same  according  to  sound  discretion 

provided  the  said  punishment  does  not  extend  to  death,  or 

maiming,  or  perpetual  imprisonment.1 
No  action  for  wrong  or  injury  was  to  lie  in  the  supreme 

1  See  Harington's  Analysis,  i.  22.  But  it  seems  very  doubtful  whether 
the  council  or  any  of  the  council  had  in  fact  ever  exercised  jurisdiction  as 
a  court  of  Sadr  Diwaui  Adalat.    See  Nuncomar  and  Impey,  ii.  189. 
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court  against  an\   person  whatsoever  exercising  any  judicial 

office  in  th<-  country  courts  for  any  judgement,  decrei 
order  of  the  court,  dot  against  any  person  for  any  act  done 
\>\  or  in  virtue  <>f  the  order  of  the  court. 

The  defendants  in  the  Patna  case  were  to  be  released  from 

prison  <>n  the  governor-genera]  and  council  giving  security 

(which  they  were  required  to  d<>)  for  the  damages  recovi 

in  the  action  against  them;    and  were  to  be  at  liberty   to 

appeal  to  the  bang  in  council  against  the  judgement,  although 

the  tunc  for  appealing  under  the  charter  had  expired* 
The  decision  of  Parliament .  as  expressed  in  the  Act  of  i 

substantially  in  favour  of  the  council  and  against  the 

court    on   all   points.    Sir  Jamee   Stephen  that    the 

tment  of  this  Act  '  shows  clearly  that  the  supreme  court 

ectly  interpreted  the  law  aa  it   stood.'1     But   this  con- 
tention seems  to  go  too  far.    A  Legislative  reversal  of  a  judicial 

ion  shows  that,  in  the  opinion  of  the  Legislature,  the 

decision  i-  not  substantially  just,  but   must  not   necessarily 

be  ton-trued  as  an  admission  that  the  decision  i-  technically 

t.     h  i-  often  more  convenient  to  cut  a  knot  by  legisla- 

tion than  to  attempt  it-  solution  by  tlie  dilator}  and  expensive 
\\a\    of  appeal. 

The  Act  of  ij-.m  contained  a  further  provision  which  was 
importance  in  the  history  oi  Indian  legislation.  It 

empowered  tin-  governor-general  and  council  'from  time 
to  time  to  frame  regulations  for  the  provincial  courts  and 

council-  Copies  ot  these  regulations  were  to  be  -cut  to  the 

Court  of  Directors  and  to  the  Secretar)  ot  Mate.  The}  might 

in-  disallowed  or  amended  i,\   the  Long  in  council,  but  were 
remain  in  force  mile--  disallowed  within  two  years. 

«>n   assuming  the  active  dun.-  of  revenue  authoritj    in 

2,  t  he  president   and  council  had   mad< 

regulations  for  the  administrati   f  justice  in  the  country 

by  the  establishment  of  civil  and  criminal  courts.     And  bj 

the  Regulating  Act  oi  1773  the  governoi  general  an. I  council 
1    S  uiicomar  and  Inij 
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Mere  expressly  empowered  to  make  rules,  ordinances,  and 

regulations.  But  regulations  made  under  this  power  had  to 

be  registered  in  the  supreme  court,1  with  the  consent  and 

approbation  of  that  court.  In  1780  the  governor-general 

and  council  made  regulations,  in  addition  to  those  of  1772, 

for  the  more  effectual  and  regular  administration  of  justice. 

in  the  provincial  civil  courts,  and  in  1781  they  issued  a  revised 

code  superseding  all  former  regulations.  If  these  regulations 

were  made  under  the  power  given  by  the  Act  of  1773  they 

ought  to  have  been  registered.  But  it  does  not  appear  that 

they  were  so  registered,  and  after  the  passing  of  the  Act  of 

1 78 1  the  governor-general  and  council  preferred  to  act  under 

the  powers  which  enabled  them  to  legislate  without  any 

reference  to  the  supreme  court.  However,  notwithstanding 

the  limited  purpose  for  which  the  powers  of  1781  were  given, 

it  was  under  those  powers  that  most  of  the  regulation  laws 

for  Bengal  purported  to  be  framed.  Regulations  so  made 

did  not  require  registration  or  approval  bjr  the  supreme  court. 

But  it  was  for  some  time  doubtful  whether  they  were  binding 

on  that  court.2 

The  Act  of  1781  for  defining  the  powers  of  the  supreme  Further 

court  was  not  the  only  legislation  of  that  year  affecting  the  of^si. 

East  India  Company.  The  Company  had  by  1778  duly 

repaid  their  loan  of  £1,400,000  from  the  Exchequer,  and 

they  subsequently  reduced  the  bond  debt  to  the  limits  pre- 

scribed by  an  Act  of  that  year  3.  By  an  Act  passed  in  1781  4 
the  Company  were  required  to  pay  a  single  sum  of  £400,000 

to  the  public  in  discharge  of  all  claims  to  a  share  in  their 

1  As  French  laws  had  to  be  registered  by  the  Parlement,  and  as  Acts  of 
Parliament  affecting  the  Channel  Islands  still  have  to  be  registered  by  the 
Royal  Courts. 

2  See  Cowell's  Tagore  Law  Lectures,  1872,  and  In  the  matter  of  Ameer  Khan, 
6  Bengal  Law  Reports,  392,  408.  The  power  of  legislation  was  recognized 
and  extended  in  1797  by  2,7  Geo.  Ill,  c.  142,  s.  8.    See  below,  p.  71. 

3  19  Geo.  Ill,  c.  61. 

4  21  Geo  III,  c.  65.  The  Company  were  unable  to  meet  the  payments 
required  by  this  Act,  and  successive  Acts  had  to  be  passed  for  extending 
the  terms  fixed  for  payment  (22  Geo.  Ill,  c.  51  ;  23  Geo.  Ill,  cc.  36,  83  ; 
24  Geo  III,  sess.  1,  c.  3). 
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territorial  revenues  up  to  March  i  in  that  year,  and  their 

former  privileges  were  extended  until  three  years'  notice  after 
March  i,  1791.  By  the  aame  Art  they  were  authorized  to 

pay  a  dividend  of  8  per  cent,  out  of  their  dear  profits,  but 

three-fourths  of  the  remainder  were  to  go  as  a  tribute  to 
the  public. 

By  way  of  repayment  of  the  military  expenses  incurred  by 

the  State  «mi  their  behalf,  the  Company  were  required  to  pay 

two  lacs  of  rupees  annually  for  each  regiment  of  1,000  men 

Bent  to  India  at  the  Company's  desire.  The  Act  further 
authorized  the  Company  to  enlist  soldiers x  and  punish 
deserters,  ami  prohibited  British  subjects  from  residing  more 

than  ten  miles  from  any  of  the  Company's  principal  settle- 
ments without  a  special  licence. 

l'arha-  Two   Parliamentary   oommitteee   on    Indian   affai mentary 
inquiri.-      appoint*    I  in  the  year  1781,      The  object  of  the  first,  of  which 

}  I7  r-     Burke  was  the  most  prominent  member,  was  to  consider  the 
administration  of  justice  in  India.     It>  firstfruits  were  the 

passing  of  the  Act,  to  which  reference  has  been  mad 

for  further  defining  the  powers  of  the  supreme  court.     But 

it    continued    to    -it    for    many    years    and    presented    >c\eial 
reports,  some  written  by  Burke  himself.  The  other  oommittee, 

which  Bat  in  ad  of  which  Dundas  was  chairman,  was 

instructed   to  inquire  into  the  cause  "f  the  recent   war  in  the 

Carnatic  and  the  state  of  the   British  government  on  the 

'.    This  committee  did  not  publish  its  report  until 

by  which  time  Lord  North's  Government  had  been  driven 
"lit  of  offioe  by  the  disastrous  results  of  the  American  war. 

and  had  been  Led  by  the  second  Rockingham  ministry. 

The  reports  ol  both  oommitte  highly  advene  to  the 

■m  of  administration  in   India,  and  to  the  persons  i<  - 

sponsible  for  that  administration,  and  led  to  the  passu 

lutions  by  the  House  of  Commons  requiring  the  n 

nid  [mpey,  and  declaring  that  the  pov. 

1  Tin-  wai  tli.  l'.uli.iiti.  ni.iiA  unction  m  ill. 
peso  troop  bj  tli<- 1  ompany.  <  I 
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by  the  Act  of  1773  to  the  governor-general  and  council  ought 

to  be  more  distinctly  ascertained.  But  the  Court  of  Pro- 
prietors of  the  Company  persisted  in  retaining  Hastings  in 

office  in  defiance  both  of  their  directors  and  of  the  House  of 

Commons,  and  no  steps  were  taken  for  further  legislation 

until  after  the  famous  coalition  ministry  of  Fox  and  North 

had  come  into  office.  Soon  after  this  event,  Dundas,  who 

was  now  in  opposition,  introduced  a  Bill  which  empowered 

the  king  to  recall  the  principal  servants  of  the  Company,  and 

invested  the  Governor-General  of  Bengal  with  power  which 
was  little  short  of  absolute.  But  a  measure  introduced  by 

a  member  of  the  opposition  had  no  chance  of  passing,  and 

the  Government  were  compelled  to  take  up  the  question 
themselves. 

It  was  under  these  circumstances  that  Fox  introduced  his  Fox's 
famous  East  India  Bill  of  1783.  His  measure  would  have  Bill. 

completely  altered  the  constitution  of  the  East  India  Company. 

It  was  clear  that  the  existing  distribution  of  powers  between 

the  State,  the  Court  of  Directors,  and  the  Court  of  Proprietors 

at  home,  and  the  Company's  servants  abroad,  was  wholly 
unsatisfactory,  and  led  to  anarchy  and  confusion.  Dundas 

had  proposed  to  alter  it  by  making  the  governor-general 
practically  independent,  and  vesting  him  with  absolute  power. 

Fox  adopted  the  opposite  course  of  increasing  the  control  of 

the  State  over  the  Company  at  home  and  its  officers  abroad. 

His  Bill  proposed  to  substitute  for  the  existing  Courts  of 

Directors  and  Proprietors  a  new  body,  consisting  of  seven 

commissioners,  who  were  to  be  named  in  the  Act,  were  during 

four  years  to  be  irremovable,  except  upon  an  address  from 

either  House  of  Parliament,  and  were  to  have  an  absolute  power 

of  placing  or  displacing  all  persons  in  the  service  of  the  Com- 
pany, and  of  ordering  and  administering  the  territories, 

revenues,  and  commerce  of  India.  Any  vacancy  in  the  body 

was  to  be  filled  by  the  king.  A  second  or  subordinate  body, 

consisting  of  nine  assistant  directors  chosen  by  the  legislature 

from  among  the  largest  proprietors,  was  to  be  formed  for  the 
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piITpoee  <»f  managing  the  detail-  «.f  OOmmeroe.      F'>r  the  tir-t 

five  years  they  were  given  the  same  security  <>f  tenure  as  the 

•I  oommiasioner8,  but  vacancies  in  their  body  were  to  be 
filled  by  the  ' Sourt  of  Propriet 

The  events  which  followed  the  introduction  of  Fox's  E 

India  Bill  belong  rather  to  English  than  t<>  Indian  constitu- 

tional history.     Everybody  Lb  supposed  to  know  how  the  i'>ill 
was  denounced  by  Pitt  and  Thurlov  as  a  monstrous  device 

for  vesting  the  whole  government  and  patronage  of  India  in 

I       and  his  \\'}i i lt  satellites;   how,  after  having  bee 
through  the  Hon-,    of  Commons  by  triumphant   majoi 

it   was  defeated  in  the  Souse  oi   Lords  through  the  direct 

intervention   of  the  kin<_r ;    how   George  III   contumeliously 
drove  Fos  and  North  out  of  other  after  the  defeat  of  their 

measure;    how  Pitt,  at  the  age  of  twenty-five,  ventured  to 
ime  office  with  B  small  minority  at  hi-  hack  :    and  how  his 

courage,  skill,  and  determination,  and  the  blunders  <>f  Ids 

opponents,  converted  that  minority  into  ■  majority  at  the 

genera]  election  of  1784. 

[ike  other  ministers,  Pitt  found  himself  compelled  to 
introduce  and  defend  when  in  offioe  measures  which  he  had 

denounced  when  in  opposition.  The  chief  ground  of  attack 

«.n  Fox's  Bill  was  its  wholesale  transfer  oi  patronage  from 
the  Company  to  nominees  of  the  Crown.  Pitt  steered  cleat 

of  this  K'<k  of  offence.  Be  also  avoided  the  appi 

radically  altering  the  constitution  of  the  Company.  But  his 

measure  was  based  on  the  same  substantial  principle  as  thai 

of  his   predi  id   rival,   the   principle  <»f  placing  the 

Companj  in  direct  and  permanent  subordination  t"  a  body 

representing  the  British  Government. 

The  Act   "f   [7841   begins  b)   establishing    »   board  of  -i\ 

commissioners,  who  were  formally  Btyled  the  'Commissioners 

for   the    Affairs   of    India'    hut    were    popularly    known   as   the 

'   24  < ..  ••    1 1 1.  I         it   tin-  wli.'l.-  "f  ' 

IV  >'f  it-  pi  ■     \    ' 
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Board  of  Control.  They  were  to  consist  of  the  Chancellor 

of  the  Exchequer  and  one  of  the  secretaries  of  state  for  the 

time  being,  and  of  four  other  Privy  Councillors,  appointed 

by  the  king,  and  holding  office  during  pleasure.  There  was 

to  be  a  quorum  of  three,  and  the  president  was  to  have 

a  casting  vote.  They  were  unpaid,  and  had  no  patronage, 

but  were  empowered  '  to  superintend,  direct,  and  control  all 
acts,  operations,  and  concerns  which  in  anywise  relate  to  the 

civil  or  military  government  or  revenues  of  the  British 

territorial  possessions  in  the  East  Indies.'  They  were  to 
have  access  to  all  papers  and  instruments  of  the  Company, 

and  to  be  furnished  with  such  extracts  or  copies  as  they 

might  require.  The  directors  were  required  to  deliver  to 

the  Board  of  Control  copies  of  all  minutes,  orders,  and  other 

proceedings  of  the  Company,  and  of  all  dispatches  sent  or 

received  by  the  directors  or  any  of  their  committees,  and 

to  pay  due  obedience  to,  and  be  bound  by,  all  orders  and 

directions  of  the  Board,  touching  the  civil  or  military  govern- 

ment and  revenues  of  India.  The  Board  might  approve, 

disapprove,  or  modify  the  dispatches  proposed  to  be  sent 

by  the  directors,  might  require  the  directors  to  send  out  the 

dispatches  as  modified,  and  in  case  of  neglect  or  delay,  might 

require  their  own  orders  to  be  sent  out  without  waiting  for 

the  concurrence  of  the  directors. 

A  committee  of  secrecy,  consisting  of  not  more  than  three 

members,  was  to  be  formed  out  of  the  directors,  and,  when 

the  Board  of  Control  issued  orders  requiring  secrecy,  the 

committee  of  secrecy  was  to  transmit  these  orders  to  India, 

without  informing  the  other  directors.1 

The  Court  of  Proprietors  lost  its  chief  governing  faculty, 

for  it  was  deprived  of  the  power  of  revoking  or  modifying 

any  proceeding  of  the  Court  of  Directors  which  had  received 

the  approval  of  the  Board  of  Control.2 

1  See  Digest,  s.  14. 

2  s.  29.  The  Court  of  Proprietors  had  recently  overruled  the  resolution 
of  the  Court  of  Directors  for  the  recall  of  Warren  Hastings. 
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These  provisions  related  to  the  Government  of  India  at 

home.     Modifications  were  also  made  in  1 1 1 « -  governing  b 
of  the  different  preeidenciee  in  India. 

The  number  of  members  "f  the  governor-general's  council 
was  reduced  to  three,  of  whom  tin-  commander-in-chiei  <>f 

tin-  Company's  forces  in  India  was  to  be  one  and  to   I 
precedence  oext  to  the  governor  general. 

The  Government  of  cadi  ..f  the  Presidencies  of  Madras  and 

Bombay  ua-  t<>  »-* .11— ir— t  of  a  governor  and  three  counsellors, 
of  whom  the  commander-in-chief  in  the  presidency  was  to 

be  one,  unless  the  commander-in-chief  of  the  Comp 

foncs  in  India  happened  to  be  in  the  presidency,  in  which 

case  h<-  was  to  take  the  place  of  the  local  commander-in-chief. 
The  governor  m-noral  or  governor  was  to  ha 

The  governor-general,  governors,  commander-in-chief, 
members  of  councij  were  to  be  appointed  by  the  Court  of 

Directors.  They,  and  any  other  person  holding  office  ondet 

the  Company  in  India,  might  be  removed  from  office  either 

by  the  <  Irovi  □  or  by  the  directors.  <  holy  covenanted  servants 

of  the  Company  were  to  be  qualified  t<>  be  members  of  council. 

Power  was  given  t<>  make  provisional  and  temporary  appoint 

ments.  Resignation  of  the  office  of  govemor-gener  d  goT  ernor, 

commander  in-chief,  or  member  of  council  was  nol  t..  In- 
valid unless  signified  in  writii 

The  control  of  the  governor  general  and  council  over  tin- 
mment  of  the  minor  presidencies  was  enlarged,  and  was 

declared  to  extend  to  '  all  Buch  points  as  relate  to  anj  tran 
lions  with  the  country  powers,  or  to  \\ai  or  peace,  or  to  the 

application  of  the  revemu  I  Buch  presidencies  in 
time  of  wai 

\  similar  control  over  the  militar)  and  political  operations 

of  the  governor  general  and  counoi]  was  reserved  to  the  Court 

"I   1 1  \\  ti- ■[.  1-  to  pursue  schemes  of  conquest  and 
extension  of  dominion  in  India  are  m<  repugnant  bo 

1  *.  PI  in  «  onaeqai 
cf  the  ■  in  uma  .  ' 
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the  wish,  the  honour,  and  policy  of  this  nation,'  the  governor- 
general  and  his  council  were  not,  without  the  express  authority 
of  the  Court  of  Directors,  or  of  the  secret  committee,  to  declare 

war,  or  commence  hostilities,  or  enter  into  any  treaty  for 

making  war,  against  any  of  the  country  princes  or  States  in 

India,  or  any  treaty  for  guaranteeing  the  possession  of  any 

coimtry  prince  or  State,  except  where  hostilities  had  actually 

been  commenced,  or  preparations  actually  made  for  the 

commencement  of  hostilities,  against  the  British  nation  in 

India,  or  against  some  of  the  princes  of  States  who  were 

dependent  thereon,  or  whose  territories  were  guaranteed  by 

any  existing  treaty.1 
The  provisions  of  the  Act  of  1773  for  the  punishment  of 

offences  committed  by  British  subjects  in  India  were  repeated 

and  strengthened.  Thus  the  receipt  of  presents  by  persons 

in  the  employment  of  the  Company  or  the  Crown  was  to  be 

deemed  extortion,  and  punishable  as  such,  and  there  was  an 

extraordinary  provision  requiring  the  servants  of  the  Company, 

under  heavy  penalties,  to  declare  truly  on  oath  the  amount  of 

property  they  had  brought  from  India. 

All  British  subjects  were  declared  to  be  amenable  to  all 

courts  of  competent  jurisdiction  in  India  or  in  England  for 

acts  done  in  Native  States,  as  if  the  act  had  been  done  in 

British  territory.2  The  Company  were  not  to  release  or 
compound  any  sentence  or  judgement  of  a  competent  court 

against  any  of  their  servants,  or  to  restore  any  such  servant 

to  office  after  he  had  been  dismissed  in  pursuance  of  a  judicial 

sentence.  The  governor-general  was  empowered  to  issue  his 

warrant  for  taking  into  custody  any  person  suspected  of  carry- 
ing on  illicit  correspondence  with  any  native  prince  or  other 

person  having  authority  in  India.3 

1  s.  34.  This  enactment  with  its  recital  was  substantially  reproduced  by 
a  section  of  the  Act  of  1793  (33  Geo.  Ill,  c.  52,  s.  42)  which  still  remains 
unrepealed.    See  Digest,  s.  48. 

2  s.  44.    Re-enacted  by  33  Geo.  Ill,  c.  52,  s.  67.    See  Digest,  s.  119. 
3  s.  53.  This  section  was  re-enacted  in  substance  by  33  Geo.  Ill,  c.  52, 

ss.  45,  46.    See  Digest,  s.  120. 

1691  F 
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A  Bpecial  court,  consisting  ol  three  judges,  four  peer-,  and 
six  members  of  the  House  of  Commons,  was  constituted  for  the 

trial  in  England  of  offences  committed  in  India.1 
The  <  iompany  were  required  to  take  into  consideration  their 

civil  and  military  establishmente  in  India,  and  to  give  orden 

'for  every  practicable  retrenchment  and  reduction,'  and 
numerous  interna]  regulations,  several  of  which  had  been 

proposed  by  Fox,  wen-  made  for  [ndian  administration.  Thus, 
promotion  was  to  rule  by  seniority,  w  riters  and  oadeti 

prere  to  be  between  the  ages  of  fifteen  and  twenty-two  when 

■  •in.  and  servante  of  the  Company  who  had  been 

years  in  England  were  rid  to  be  capable  of  appointment  to  an 

Indian  post,  unless  they  could  Bhow  that  their  residence  in 

England  u.i-  due  to  ill  health. 

The  double  government  established  by  Pitt's  Act  of  1784, 
with  its  cumbrous  and  dilatory  procedure  and  its  elaborate 

•11   of  cheeks  and   counter-checks,   though    modi  tied   in 

details,  remained  substantially  in  force  until  1858.    In  practice 

the  power  vested  in  the  Board  of  Control  was  exercised  by 

the  senior  commissioner,  other  than  the  Chancellor  of  the 

Exchequer  or  Secretary  of  State.     He  became  known  as  the 

dent  of  the  Beard  of  Control,  and  occupied  a  position 

in  the  Government  ol  the  day  corresponding  to  some  extent 

to  tint  ot  tin-  modern  Secretary  of  State  for  India.     But 

the    Board   ol    Directors,   though   placed   in   complete   sub- 
ordination  to   the    Board   of   Control,   retained   their   rights 

of  patronage  and  their  powers  ol   revision,  and   were  thus 
ao  unsubstantial  Bhare  in  the  home  direction  ol   Indian 

affairs  -' 
1  nstitul  ing    the 

iting  n-  pi   lure  were  amended  bj   an  1         111. 
.  and  still  remain  on  the  Statute  Book,  but  appear  nerei  to  havi 

been  pot  in  force.    '  In  149  b.<  .  on  tl  •  '■  of  Lucius  Calpumiua 
torial  Commission  (q  instituted  to  try 

in  juilii  ial  form  t in-  complaints  of  tli>-  pn  rinciak  n  rtioni 
<■(  their  Roman  hfomn 

at  ti   thi   pn  ti    dworkin    of  thi   system  at  the  close  of  the  eighteenth 

(  1  nt  ii>  '.•!  /  inn  jiinu/.  p 
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The  first  important  amendments  of  Pitt's  Act  were  made  Legisla- 

te 1786.  In  that  year  Lord  Cornwallis 1  was  appointed  j~g6 
governor-general,  and  he  made  it  a  condition  of  his  accepting 
office  that  his  powers  should  be  enlarged.  Accordingly  an 

Act  was  passed  which  empowered  the  governor -general  in 
special  cases  to  override  the  majority  of  his  council  and  act 

on  his  own  responsibility,2  and  enabled  the  offices  of  governor- 

general  and  commander-in-chief  to  be  united  in  the  same 

person.3 
By  another  Act  of  the  same  session  the  provision  requiring 

the  approbation  of  the  king  for  the  choice  of  governor-general 
was  repealed.  But  as  the  Crown  still  retained  the  power  of 

recall  this  repeal  was  not  of  much  practical  importance.1 

A  third  Act  5  repealed  the  provisions  requiring  servants 
of  the  Company  to  disclose  the  amount  of  property  brought 

home  by  them,  and  amended  the  constitution  and  procedure 

of  the  special  court  under  the  Act  of  1784.  It  also  declared 

(s.  29)  that  the  criminal  jurisdiction  of  the  supreme  court  at 
Calcutta  was  to  extend  to  all  criminal  offences  committed  in 

any  part  of  Asia,  Africa,  or  America,  beyond  the  Cape  of  Good 

Hope  to  the  Straits  of  Magellan,  within  the  limits  of  the 

Company's  trade,  and  (s.  30)  that  the  governor  or  president 
and  council  of  Fort  St.  George,  in  their  courts  of  oyer  and 

terminer  and  jail  delivery,  and  the  mayor's  court  at  Madras 
should  have  civil  and  criminal  jurisdiction  over  all  British 

subjects  residing  in  the  territories  of  the  Company  on  the 

coast  of  Coromandel,  or  in  any  other  part  of  the  Carnatic, 

1  '  The  first  of  the  new  dynasty  of  Parliamentary  Governors-General.' 
Lyall,  British  Dominion  in  India,  p.  218. 

2  See  Digest,  s.  44. 

3  26  Geo.  Ill,  c.  16.  Lord  Cornwallis,  though  holding  the  double  office 
of  governor-general  and  commander-in-chief,  still  foimd  his  powers  in- 

sufficient, and  was  obliged  to  obtain  in  1791  a  special  Act  (31  Geo.  Ill, 
c.  40)  confirming  his  orders  and  enlarging  his  powers.  The  exceptional 
powers  given  to  the  governor-general  by  the  Act  of  1786  were  reproduced 
in  the  Act  of  1793  (33  Geo.  Ill,  c.  52,  ss.  47-51),  by  sections  which  are  still 
nominally  in  force  but  have  been  practically  superseded  by  a  later  enact- 

ment of  1870  (33  Vict.  c.  3,  s.  5).    See  Digest,  s.  44. 

4  26  Geo.  ITT.  e.  25.  5  26  Geo.  Ill,  c.  57. F  2 
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or  in  the  Northern  Circars,  or  within  the  territories  <>f  the 

Soubah  of  the  Deccan,  the  Nabob  of  Areot,  or  the  Rajah  of 

jore. 
Legisla-  In  17S8  a  serious  difference  arose  between  the   lioard  of 

,-88.         Control  and  the  Board  of  Director-  as  to  the  limits  "f  their 

active  powers.     The  Board  of  Control,  notwithstanding 

the  objections  of  the  directors,  ordered  out  four  royal  regiments 

to  India,  and  charged  their  expenses  to  Indian  revenues. 

They   maintained   that    they   had    this    powei   under  the     \.  | 

of  17S.1.    The  din  d  the  other  hand  argued  thai  undei 

provisions  oi  the  Ait  of  1781,  which  were  still  unrepealed, 

the  Company  could  not  be  compelled  to  bear  the  expi 

of  any  troop-  except  those  Benl  out  on  their  own  recpiisition. 

Pitt  proposed  to  settle  tin-  difference  in  favour  of  the  B 
1  ontrol  by  means  of  an  explanatory  or  declaratory 

The   discussions  which  took  place  on  this  measure  i 

constitutional   questions  which  have  been  revived   in  latei 

times.1 
Tt  was  objected  that  troops  raised  by  the  Company  in  India 

would  suffice  and  could  be  much  more  cheaply  maintained.  It 

eras  also  argued  on  constitutional  grounds  that  no  troops 

ought  to  belong  to  the  king  for  which  Parliament  did  not 
annually  vote  the  money. 

In  answer  to  the  first  objection  Pitt  confessed  that,  in  his 

opinion,  the  army  in  India  ought  to  be  all  on  one  establishment, 

and   should   ;i|l   belong  to  the   king,  and  declared  that    r 

mainly  in  preparation  for  this  reform  that  the  troops  were 
to  1m-  oonvej 

With  respect  to  the  second  objection  he  argued  that  the 

P.ill  of  Rights  and  th'-  .Mutiny  Act,  which  wen-  the  only  p,H- 
tive  enactments  on  the  sul  ind  indefinite 

[nduUD  troops  in 
L  i.}.  rod   \  tiitimi, 

vol.  ii.  ]>t.  ii.  p.  174  ( ?rd  ■ 

'  Lord  C"niw:illi-  was  at   thia  tin.  fol   tht  com- 

bination of  tin    kiiiL' '■  ai,  uallia  C'orrespon- 
J-  >.<■■  .1    151,  341  ;    11 
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as  to  be  almost  nugatory,  and  professed  his  willingness  to 

receive  any  suggestions  made  for  checking  an  abuse  of  the 

powers  proposed  to  be  conferred  by  the  Bill. 

The  questions  were  eventually  settled  by  a  compromise. 

The  Board  of  Control  obtained  the  powers  for  which  they 

asked,  but  a  limit  was  imposed  on  the  number  of  troops  which 

might  be  charged  to  Indian  revenues.  At  the  same  time  the 

Board  of  Control  were  prevented  from  increasing  any  salary 

or  awarding  any  gratuity  without  the  concurrence  of  the 

directors  and  of  Parliament,  and  the  directors  were  required 

to  lay  annually  before  Parliament  an  account  of  the  Company's 
receipts  and  disbursements.1 

In  1793,  towards  the  close  of  Lord  Cornwallis's  governor-  Charter 
generalship,  it  became  necessary  to  take  steps  for  renewal  of  I7g, 

the  Company's  charter.  Pitt  was  then  at  the  height  of  his 
power ;  his  most  trusted  friend,  Dundas,2  was  President  of 
the  Board  of  Control ;  the  war  with  France,  which  had  just 

been  declared,  monopolized  English  attention ;  and  Indian 

finances  were,  or  might  plausibly  be  represented  as  being, 

in  a  tolerably  satisfactory  condition.  Accordingly  the 

Act  of  1793,3  which  was  introduced  by  Dundas,  passed 
without  serious  opposition,  and  introduced  no  important 

alterations.  It  was  a  measure  of  consolidation,  repealing 

several  previous  enactments,  and  runs  to  an  enormous 

length,  but  the  amendments  made  by  it  relate  to  matters  of 

minor  importance. 

The  two  junior  members  of  the  Board  of  Control  were 

no  longer  required  to  be  Privy  Councillors.  Provision  was 

made  for  payment  of  the  members  and  staff  of  the  Board 
out  of  Indian  revenues. 

The  commander-in-chief  was  not  to  be  a  member  of  the 

council  at  Fort  William  unless  specially  appointed  by  the 

1  28  Geo.  Ill,  c.  8  ;   Clode,  Military  Forces  of  the  Crown,  i.  270. 
2  Henry  Dundas,  who  afterwards  became  the  first  Viscount  Melville. 

He  did  not  become  president  till  June  22,  1793,  but  had  long  been  the  most 
powerful  member  of  the  Board. 

3  33  Geo.  Ill,  c.  52. 
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('•■nit   of   I>i!'  Departure  from  India  with  intent   to 
return  to  Europe  was  declared  to  vacate  the  offioi 

pal,  commander-in-chief,  and  certain  other  high  ofl 

The  procedure  in  the  councils  of  the  three  president  iee  was 

regulated,  the  powers  oi  control  exercisable  by  the  governor- 
emphasized  and  explained,  and  the  power  oi 

i.il  to  overrule  the  majority  <»f  his  council 

was  repeated  and  extended  t<>  t lie  Governors  ot  Madras  ;in<l 

Bombay.     Thegoven  il,  whilst  visiting  another  presi- 

dency,  v.  lede  the  governor,  and  might  appoint 

a  vice-president  to  act  for  him  in  his  absence  A  Beiies  <>f 
elaborate  pro^  isions  continued  the  exclusive  pri\  ileges  of  trade 

t"i  a  further  term  "f  twenty  ibject  to  modifications 

oi  detail.  Another  equally  elaborate  set  of  sections  regu 

the  application  of  the  Company's  finances.  Power  was  given 
to  raiei  the  dividend  t<»  10  per  cent.,  and  provision  was  made 

for  payment  to  the  Exchequer  of  an  annual  sum  <>f  £500.000 

"lit  of  the  Burplus  revenue  which  might  remain  after  met 

the  necessary  expenses,  paying  the  interest  on,  and  providing 

for  reduction  oi  capital  of,  the  <  Sompany's  debt,  and  pa}  menl 
of  dividend.  It  i-  needless  to  say  that  this  Burplus  was  never 
realized.  The  mutual  claims  of  the  Company  and  the  Crown 

m  respect  of  military  1  were  adjusted  by  wiping  out 

all  debts  on  either  Bide  up  to  the  end  <>f  17(12.  and  providing 

that  thenceforward  the  Company  should  defray  the  actual  ex- 
penses  incurred  for  the  Bupport  and  maintenance  of  the  K 

troops  Berving  in  India.  Some  supplementary  provisions 

regulated  matters  <>f  civil  administration  in  India.  The 

admiralty  jurisdiction  oi  the  Bupreme  court  oi  Calcutta  was 

expreeslj  declared  to  extend  to  the  high  Beas  Powei  was 

given  te  appoint  covenanted  servants  <»f  the  Company  oc 

■  >thcr  British  in  hal.it  ant-  to  be  justices  of  tic  1  Bengal. 

rower  w.i-  also  given  to  appoint  •   the  presi- 
dency towns,  and  to  levj  what  would  now  be  called  .> 

And  the  Bale  of  Bpirituous  liquors  was  made  buI 

to    t  he    grant    of    a    ll'  ( 



lj  HISTORICAL    INTRODUCTION  Jl 

A  few  parliamentary  enactments  of  constitutional  impor-   Legisla- 

tance  were  passed  during  the  interval  between  the  Charter  betW) een 

Acts  Of  1703  and  1813.  x793  and '  J J  J  1813. 
The  lending  of  money  by  European  adventurers  to  native 

princes  on  exorbitant  terms  had  long  produced  grave  scandals, 

such  as  those  which  were  associated  with  the  name  of  Paul 

Benhani,  and  were  exposed  by  Burke  in  his  speech  on  the 

Nabob  of  Arcot's  debts.  An  Act  of  1797  x  laid  down  an 
important  provision  (s.  28)  which  is  still  in  force,  and  which 

prohibits,  under  heavy  penalties,  unauthorized  loans  by  British 

subjects  to  native  princes. 

The  same  Act  reduced  the  number  of  judges  of  the 

supreme  court  at  Calcutta  to  three,  a  chief  justice  and  two 

puisnes,  and  authorized  the  grant  of  charters  for  the  con- 

stitution of  a  recorder's  court  instead  of  the  mayor's  court 
at  Madras  and  Bombay.  It  reserved  native  laws  and  customs 

in  terms  similar  to  those  contained  in  the  Act  of  1781.  It 

also  embodied  an  important  provision  giving  an  additional  and 

express  sanction  to  the  exercise  of  a  local  power  of  legisla- 

tion in  the  Presidency  of  Bengal.  One  of  Lord  Cornwallis's 
regulations  of  1793  (Reg.  41)  had  provided  for  forming  into 

a  regular  code  all  regulations  that  might  be  enacted  for  the 

internal  government  of  the  British  territories  of  Bengal. 

The  Act  of  1797  (s.  8)  recognized  and  confirmed  this  '  wise 

and  salutary  provision,'  and  directed  that  all  regulations 

which  should  be  issued  and  framed  by  the  Governor-General 

in  Council  at  Fort  William  in  Bengal,  affecting  the  rights, 

persons,  or  property  of  the  natives,  or  of  any  other  indi- 

viduals who  might  be  amenable  to  the  provincial  courts  of 

justice,  should  be  registered  in  the  judicial  department,  and 

formed  into  a  regular  code  and  printed,  with  translations 

in  the  country  languages,  and  that  all  the  grounds  of  each 

regulation  should  be  prefixed  to  it.  The  provincial  courts 

of  judicature  were  directed  to  be  bound  by  these  regu- 

lations, and  copies  of  the  regulations  of  each  year  were 

1  2>7  Ge°-  HI.  c.  142.    See  Digest,  a.  118. 
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to  be  sent  tn  the  Court  of   Directors  and  to  the  Board  of 

Control.1 

An  Act  of  1799 2  gave  the  Company  further  powers  for 
raising  European  troops  and  maintaining  discipline  among 
them.  Under  this  Act  the  Crown  took  the  enlistment  ol 

men  for  serving  in  India  into  its  own  hands,  and,  on  petition 

from  the  Company,  transferred  recruits  to  them  at  an  agreed 

sum  per  head  for  the  cost  of  recruiting.  Authority  was  Lri\  «-n 
to  the  Company  to  train  and  exercise  recruits,  not  exceeding 

2,000,  and  to  appoint  officers  for  that  purpose  (bearing  also 

Hifl  Majesty's  commission)  at  pay  not  exceeding  the  bubsi 
stated  in  the  Act.  The  number  which  the  Crown  could 

hold  for  transfer  to  the  Company  was  limited  to  3,000  men. 

or  such  a  number  as  the  .Mutiny  Act  for  the  time  being  should 

specify.  All  the  men  raised  were  liable  to  the  Mutiny  aVefl 
until  embarked  for  India. 

An  Act  of  1800  3  provided  for  the  constitution  of  a  BUpi 
court  at  Madras,  and  extended  the  jurisdiction  of  the  BUprenM 
court  at  Calcutta   over  the  district  of  Benares   (which   had 

been  ceded  in  1775)  and  all  other  districts  which  had  1"  1 

might  thereafter  l>e  annexed  t<>  the  Presidency  of  BengaL 

An  Act  of  1807  'gave  the  governors  and  councils  at  Madras 
and  Bombay  the  Bame  powers  of  making  regulations,  subject 

to  approval  and  registration  by  the  Bupreme  court  and  re- 

corder's court,  a>  had  been  previously  vested  in  the  Govern- 
ment of  Bengal,  and  t lie  same  power  ot  appointing  jo 

of  t he  ]" 

(h.u  The   legislation   ot    1813   WBS   of   8    very   different    character 

from  that  of  1703.     It  was  preceded  by  the  most  searching 

ition  which  had  yet  taken  place  into  Indian  affairs. 

The    vigorous    policy   of   annexation    carried    on    by   Lord 

1  Bee  Haiing)  ,  nt,  1  -9. 
*  39  &  40  0.  •■   111.  1-.  :<  •  ,.    Bte Cfode,  M ihl-r  .  i.  289. 
*  39  &  40  Geo.  111.  under  thi  granted  in 

D  amber,  1801.  Bombay  <li'l  ad  I  until  1823 
(3  Gk      IV,      ;i). 

Ill,  MM    -  • 
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Wellesley  during  his  seven  years'  tenure  of  office  (1798-1805) 
had  again  involved  the  Company  in  financial  difficulties,  and 

in  1808  a  committee  of  the  House  of  Commons  was  appointed 

to  inquire,  amongst  other  things,  into  the  conditions  on  which 

relief  should  be  granted.  It  continued  its  sittings  over  the 

four  following  years,  and  the  famous  Fifth  Report,  which  was 

published  in  July,  1812,  is  still  a  standard  authority  on  Indian 

land  tenures,  and  the  best  authority  on  the  judicial  and  police 

arrangements  of  the  time.  When  the  time  arrived  for  taking 

steps  to  renew  the  Company's  charter,  a  Dundas  x  was  still  at 
the  Board  of  Control,  but  it  was  no  longer  found  possible  to 

avoid  the  questions  which  had  been  successfully  shirked  in 

1793.  Napoleon  had  closed  the  European  ports,  and  British 

traders  imperatively  demanded  admission  to  the  ports  of  Asia. 

At  the  end  of  181 1  Lord  Melville  told  the  Court  of  Directors 

that  His  Majesty's  ministers  could  not  recommend  to  Parlia- 
ment the  continuance  of  the  existing  system  unless  they  were 

prepared  to  agree  that  the  ships,  as  well  as  goods,  of  private 
merchants  should  be  admitted  into  the  trade  with  India  under 

such  restrictions  as  might  be  deemed  reasonable. 

The  Company  struggled  hard  for  their  privileges.  They 

began  by  arguing  that  their  political  authority  and  com- 

mercial privileges  were  inseparable,  that  their  trade  profits 

were  dependent  upon  their  monopoly,  and  that  if  their  trade 

profits  were  taken  away  their  revenues  would  not  enable  them 

to  carry  on  the  government  of  the  country.  But  their 

accounts  had  been  kept  in  such  a  fashion  as  to  leave  it  very 

doubtful  whether  their  trade  profits,  as  distinguished  from 

their  territorial  revenues,  amounted  to  anything  at  all.  And 

this  ground  of  argument  was  finally  cut  from  under  their 

feet  by  the  concession  of  a  continued  monopoly  of  the  tea  trade, 

from  which  it  was  admitted  that  the  commercial  profits  of 

the  Company  were  principally,  if  not  wholly,  derived. 

Driven   from  this  position   the   Company   dwelt   on   the 

1  Robert  Dundas,  who,  on  his  father's  death  in  181 1,  became  the  second 
Viscount  Melville. 
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political  dangers  which  would  arise  from  bo  unlimited  resort 

oi  Europeans  to  India.  The  venerable  Warren  SastingE 

called  from  his  retreat  to  rapport  on  this  point  the  views 

oi  the  Company  before  the  Souse  of  Commons,  and  it 

on  this  occasion  that  the  members  testified  their  respect  fur 

him  hy  rising  as  a  body  on  hi-  entrance  into  the  House  and 
standing  until  he  had  assumed  bis  Beat  near  the  bar.  Sis 

evidence  confirmed  the  assertions  of  the  Company  as  to  the 

danger  of  tmrestricted  European  immigration  into  India,  and 

was  supplemented  by  evidence  to  a  similar  effect  from  Lord 

Teignmoutb  (Sir  J.  Shore),  Colonel  (Sir  John)  Malcolm,  an  t 

Colonel  (Sir  Thomas)  liunro.  Experience  had  proved,  the] 

affirmed,  that  it  ua>  difficult  to  impress  even  upon  the 

servants  of  the  Company,  whilst   in  their  noviciate,  a  due 

rd  for  the  feeling.-  and  habits  of  the  people,  and  English- 

men  oi  slasses  Less  under  the  observation  of  the  supreme 

authorities  were  notorious  for  the  contempl  with  which,  in 

their  oatura]  arrogance  and  ignorance,  they  contemplated  the 

-  a  and  institutions  of  the  natives,  and  for  their  frequent 

disregard  oi  the  dictates  of  humanity  and  justice  in  their 

dealings  with  the  people  of  India.  The  natives,  although 

timid  and  feeble  in  some  places,  were  not  without  strength 
and   resolution   in  other-,   and   instances   had   occurred   where 

their  resentment  had  proved  formidable  to  their  op 

It  was  difficult,  if  not  impossible,  to  afford  them  protection, 

for  the  Englishman  was  amenable  only  to  the  courts  of  British 

law  established  al   the  presidencies,  and  although  the  local 

magistrate  had  the  power  of  Bending  him  further  for  trial, 

>et   t<>  impose  upon  the  native  complainant  and  witness  tin 
obligation  of  repairing  man}  hundred  miles  t..  obtaii 

was  to  subject  them  to  delaj  pense,  which 

would    i>e    more    intolerable    than    the    injury    the]    had 
Buffered. 

I  hat    their   apprehensions    Were    unfounded    no   one    who   ifl 

acquainted  with  the  history  or  present  conditions  of  British 

India  would  venture  to  deny.     But  the]   were  expressed  by 
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the  advocates  of  the  Company  in  language  of  unjustifiable 

intemperance  and  exaggeration.  Thus  Mr.  Charles  Grant, 

in  the  course  of  the  debate  in  the  House  of  Commons,  dwelt 

on  the  danger  of  letting  loose  among  the  people  of  India 

a  host  of  desperate  needy  adventurers,  whose  atrocious  conduct 
in  America  and  in  Africa  afforded  sufficient  indication  of  the 

evil  they  would  inflict  upon  India. 

The  controversy  was  eventually  compromised  by  allowing 

Europeans  to  resort  to  India,  but  only  under  a  strict  system 
of  licences. 

Closely  coimected  with  the  question  of  the  admission  of 

independent  Europeans  into  India  was  that  of  missionary 

enterprise.  The  Government  were  willing  to  take  steps  for 

the  recognition  and  encouragement  of  Christianity  by  the 

appointment  of  a  bishop  and  archdeacons.  But  a  large 

number  of  excellent  men,  belonging  mainly  to  the  Evangelical 

party,  and  led  in  the  House  of  Commons  by  Wilberforce, 

were  anxious  to  go  much  further  in  the  direction  of  com- 

mitting the  Indian  Government  to  the  active  propagation 

of  Christianity  among  the  natives  of  India.  On  the  other 

hand,  the  past  and  present  servants  of  the  Company,  including 

even  those  who,  like  Lord  Teignmouth,  were  personally  in 

sympathy  with  the  Evangelical  school,  were  fully  sensitive 

to  the  danger  of  interfering  with  the  religious  convictions  or 

alarming  the  religious  prejudices  of  the  natives. 

The  proposals  ultimately  submitted  by  the  Government  to 

Parliament  in  1813  were  embodied  in  thirteen  resolutions.1 

The  first  affirmed  the  expediency  of  extending  the  Com- 

pany's privileges,  subject  to  modifications,  for  a  further  term  of 
twenty  years. 

The  second  preserved  to  the  Company  the  monopoly  of  the 
China  trade  and  of  the  trade  in  tea. 

The  third  threw  open  to  all  British  subjects  the  export  and 

import  trade  with  India,  subject  to  the  exception  of  tea,  and 

to  certain  safeguards  as  to  warehousing  and  the  like. 

1  Printed  in  an  appendix  to  vol.  vii.  of  Mill  and  Wilson's  British  India. 
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The  fourth  and  fifth  regulated  the  application  of  the 

Company's  territorial  revenues  and  oommeroial  protit-. 

The  sixth  provided  for  the  reduction  of  the  Company's 
debt,  for  the  payment  of  a  dividend  at  tin-  rate  of  io£  per 
cent,  pec  annum,  and  for  the  division  of  any  surplufl  between 

the  Company  and  the  public  in  tin-  proportion  of  one-sixth 
to  the  former  and  five-sixths  to  the  latter. 

The  seventh  required  the  Company  to  keep  their  accounts 

in  such  manner  as  to  di-tin<:uish  clearly  those  relating  to  the 

territorial  and  political  departments  from  those  relating  to 
the  commercial  branch  of  their  affair.-. 

The  eighth  affirmed  the  expediency,  in  the  interests  of 

economy,  of  limiting  the  grants  of  salaries  and  pensi 

The  ninth  reserved  to  the  Court  of  Directors  the  right  <>f 

appointment  to  the  offices  of  governor-general,  governor, 

ami  oommander-in-chief,  Bubjed  t<>  the  approbation  <>f  the 
Ml. 

Under  the  tenth,  the  number  of  the  kings  troops  in  I: 

was  to  be  limited,  and  any  number  exceeding  the  limit 

unless  employe!  at  the  express  requisition  of  the  Company, 

to  be  at  the  public  charge.     This  modified,  in  a  sense  favour- 

able to  the  Company,  Pitt's  declaratory  Act  of  1788. 
Then  follow.  I  a  n  solution  that  it  was  expedient  that  the 

Church  establishment  in  the  British  territories  in  the  I 

Indies  should  be  placed  under  the  superintendence  of  a  bishop 

and  three  archdeacons,  and  that  adequate  provision  diould 
be  made  from  the  territorial  revenues  of  India  for  their 
maintenance. 

The  twelfth  resolution  declared  that  the  regulations  to  be 

framed  by  the  Court  of  Directors  for  the  oolleges  at  Hsileybury 

and  Addisoombe  ought  to  be  subject  to  the  regulation  of 

the  Board  of  Control,  and  that  the  Board  ought  t<>  b 
.1  instructions  to  India  about  thi 

( laloutts  '  and  M  id 

1  Th-  ooll  ;  utta  had  been  founded  by  L-nl  W<  |   r  the 
training  of  the  I 
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It  was  round  the  thirteenth  resolution  that  the  main 

controversy  raged,  and  its  vague  and  guarded  language  shows 

the  difficulty  that  was  experienced  in  settling  its  terms. 

The  resolution  declared  '  that  it  is  the  duty  of  this  country  to 
promote  the  interest  and  happiness  of  the  native  inhabitants 
of  the  British  dominions  in  India,  and  that  such  measures 

ought  to  be  adopted  as  may  tend  to  the  introduction  amongst 

them  of  useful  knowledge,  and  of  religious  and  moral  im- 
provement. That  in  the  furtherance  of  the  above  objects, 

sufficient  facilities  shall  be  afforded  by  law  to  persons  desirous 

of  going  to  and  remaining  in  India  for  the  purpose  of  accom- 
plishing these  benevolent  designs,  provided  always,  that 

the  authority  of  the  local  Governments,  respecting  the  inter- 
course of  Europeans  with  the  interior  of  the  country,  be 

preserved,  and  that  the  principles  of  the  British  Government, 
on  which  the  natives  of  India  have  hitherto  relied  for  the 

free  exercise  of  their  religion,  be  inviolably  maintained.'  One 
discerns  the  planter  following  in  the  wake  of  the  missionary, 

each  watched  with  a  jealous  eye  by  the  Company's  servants. 
The  principles  embodied  in  the  Resolutions  of  1813  were 

developed  in  the  Act  of  the  same  year.1  The  language  of  the 
preamble  to  the  Act  is  significant.  It  recites  the  expediency 

of  continuing  to  the  Company  for  a  further  term  the 

possession  of  the  territorial  acquisitions  in  India,  and  the 

revenues  thereof,  '  without  prejudice  to  the  imdoubted 
sovereignty  of  the  Crown  of  the  United  Kingdom  of  Great 

Britain  and  Ireland  in  and  over  the  same '  .2  The  constitutional 
controversy  of  the  preceding  century  was  not  to  be  reopened. 

The  Act  then  grants  the  Indian  possessions  and  revenues 

to  the  Company  for  a  further  term  of  twenty  years,  reserves 

to  them  for  the  same  time  the  China  trade  and  the  tea  trade, 

but  throws  open  the  general  India  trade,  subject  to  various 
restrictive  conditions. 

1  55  Geo.  Ill,  c.  155. 
2  The  sovereignty  of  the  Crown  had  been  clearly  reserved  in  the  charter 

of  1698.    But  at  that  time  the  territorial  possessions  were  insignificant, 
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The  thirty-third  section  recites  the  thirteenth  resolution, 

and  the  expediency  of  malring  provision  for  granting  per- 

mission i<»  persons  desirous  of  going  to  and  remaining  in  India. 
for  the  purposes  mentioned  in  the  resolution  (missiona] 

'and  for  other  lawful  purposes1  (traders),  and  then  enables 
the  Court  of  Directors  or,  on  their  refusal,  the  Board  of  <  lontrol, 

to  grant  licences  and  certificates  entitling  the  applicants  to 

proceed  to  any  of  the  principal  settlements  of  the  <  ompany 
and  to  remain  in  [ndia  as  Long  as  they  conduct  themselves 

properly,  but  subject  to  such  restrictions  as  may  for  the  t i m< • 
being  be  judged  necessary.  Unlicensed  persons  are  to  be  liable 

in  the  penalties  imposed  by  earlier  Acts  on  interlopers,  and  to 

punishment  on  Bummary  conviction  in  India.  British  subjects 

allowed  to  reside  more  than  ten  miles  from  a  presidency  town 

to  procure  and  register  certificates  from  a  direct  court. 

A  group  of  sections  relates  to  the  provision  for  religion, 

learning,  and  education,  and  the  training  of  the  Company's 
civil  ami  miliiar\  servants.  There  i>  t<>  in-  a  Bishop  <>f 
Calcutta,  with  three  archdeacons  under  him.  The  oollegea 

leutta  and  elsewhere  are  placed  under  the  regulations  "t 

the  Board  <>f  Control.  One  lac  «.f  rupees  in  each  year  i-  t.> 

he  'set  apart  and  applied  t>>  the  revival  and  improvement 
of  literature  and  the  eiie.>uraLremeiit   of  the  learned  native  ..f 

India,  and  for  the  int  reduction  ami  promotion  "f  a  knowlt 

of  the  sciences  among  the  inhabitants  of  the  British  territories 

in  India.'     The  college  at  Haile\  l.iuy  and  t  he  military  seminary 
at  Addisoombe1  are  to  he  maintained,  and  no  person  is  to  be 

appointed  writer  unless  he  has  resided  four  term-  at  Bailey- 

bury,  and  produces  a  certificate  that  he  ha-  oonformed  to  the 

regulat ion-  of  the  ooll< 

Then  come  provisions  for  the  application  of  the  reveniK 

The  d  ii:  no1  meal  i 
\i,  int  nation  "i tin-.-  proYinoni  i*  to  !>••  found  in  the 

■pondi  ace  of  it  i  Mr.  Choi 

to  Mr.  r;rnnt  tin-  principle  established  b)  tin-   \ 

iM;  was  that  the  profll  kooroing  from  the  Company's  oommeroe  ihoald, 
in  th.-  first  instance,  I-  employed  in  securing  tin   regular  payment  <>f  <livi- 
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for  keeping  the  commercial  and  territorial  accounts  distinct, 

and  for  increasing  and  further  defining  the  powers  of  super- 

intendence and  direction  exercised  by  the  Board  of  Control. 

The  patronage  of  the  Company  is  preserved,  subject  to  the 

approval  of  the  Crown  in  the  case  of  the  higher  offices,  and  of 
the  Board  of  Control  in  certain  other  cases. 

The  number  of  king's  troops  to  be  paid  for  out  of  the 

Company's  revenues  is  not  to  exceed  20,000,  except  in  case 
of  special  requisition.  In  order  to  remove  doubts  it  is 

expressly  declared  that  the  Government  in  India  may  make 

laws,  regulations,  and  articles  of  war  for  their  native  troops, 

and  provide  for  the  holding  of  courts-martial. 

The  local  Governments  are  also  empowered  to  impose  taxes 

on  persons  subject  to  the  jurisdiction  of  the  supreme  court, 

and  to  punish  for  non-payment. 

Justices  of  the  peace  are  to  have  jurisdiction  in  cases  of 

assault  or  trespass  committed  by  British  subjects  on  natives 

of  India,  and  also  in  cases  of  small  debts  due  to  natives  from 

British  subjects.  Special  provision  is  made  for  the  exercise 

of  jurisdiction  in  criminal  cases  over  British  subjects  residing 

more  than  ten  miles  from  a  presidency  town  ;  and  British 

subjects  residing  or  trading,  or  occup}'ing  immovable  property, 
more  than  ten  miles  from  a  presidency  town  are  to  be  subject 

to  the  jurisdiction  of  the  local  civil  courts. 

And,  finally,  special  penalties  are  enacted  for  theft,  forgery, 

perjury,  and  coinage  offences,  the  existing  provisions  of  the 

common  or  statute  law  being  apparently  considered  insufficient 

for  dealing  adequately  with  these  offences. 

The  imperial  legislation  for  India  during  the  interval  between  Legisla- 

1813  and  1833  does  not  present  many  features  of  importance,   between 

An  Act  of  18141  removed  doubts  as  to  the  powers  of  the   '^3  an(l 
1833. 

Indian  Government  to  levy  duties  of  customs  and  other  taxes. 

dends  to  the  proprietors  of  stock,  and  should  then  be  applied  for  the  benefit 
of  the  territory.     The  last-mentioned  applications  to  be  suspended  only 
so  long  as  the  burden  of  debt  on  the  territory  continued  below  a  certain 
specified  amount. 

1  54  Geo.  Ill,  c.  105. 
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An  Acl  <>f  1815 1  gave  power  t«.  extend  the  limits  of  the 
presidency  towns,  and  amended  some  of  the  minor  provisions 
of  the  Act  of  1813. 

An  Act  of  1818  2  removed  doubt-  as  to  the  validity  of 

certain  Indian  marriages,  a  subject  which  has  always  pre- 

sented much  difficulty,  but  which  has  now  been  dealt  with 

by  Indian  legislation.3 
An  Act  of  1820 4  enabled  the  Easi  India  Company  to 

raise  and  maintain  a  corps  <>f  volunteer  infantry. 

An  Acl  <>f  18231  charged  the  revenues  of  India  with  the 
payment   of  additional   Bums  for  the  pay  and  pension 

troops  serving  in  India,  and  regulated  the  pensions  of  Indian 

bishops  and  archdeacons,  and  the  salaries  and  pensions  of 

the  judges  of  the  supreme  courts. 

The   same    Act    authorized    the    grant    of    a    charter   for 

a  supreme  court  of  Bombay  in  substitution  for  the  recor 
court. 

The    prohibition   on   settling   in    India    without    a   lie 
was   still    retained.     But    restrictions   on    Indian    trade    wen 

gradually  I.  and  a  consolidating  Act  of  1823' 
pressly  declared  that   trade  might  be  carried  on  in  British 

U  with  all  places  within  the  limits  of  the  Company's 
charter  exoepl  China. 

Another  Act  of  i^j;7  consolidated  and  amended  the  laws 

for  punishing  mutiny  and  desertion  of  officers  and  -oldies 

in  the  <  iompany's  Ben  ice. 

An  Acl   of   1  > _• } s  transferred  the  island  of  Singapore  to 
the   East    India  <  "inpauv. 

\ ■•-  of   1825'  and   i.v>1"  further  regulated  the  aalai 
of  Indian  judges  and  hi-dmps.  and  regulated  the  appointment 

of  juries  in  the  presidency  towns. 

1  ;;  <•.•■••  HI.  •  58 Geo. m, c  84. >iO     iv.  .-.99. 

iv.     71.  •  4  Qeo   iv.  0. 80.  iv.  ,-.  81. 
1  \  Sfagapo*  LoniaJ  <  MRoe  by 

the  Bt  •   c.  115.8.  1 ). 
♦  6  <■•••■   IV.  •  ••-«..      i\ 



i]  HISTORICAL    INTRODUCTION  8l 

An  Act  of  1828  x  declared  the  real  estates  of  British  subjects 

dying  within  the  jurisdiction  of  the  supreme  courts  at  the 

presidency  towns  to  be  liable  for  payment  of  their  debts. 

Other  Acts  of  the  same  year  applied  the  East  India  Mutiny 

Act  to  the  force  known  as  the  Bombay  Marine,2  and  extended 
to  the  East  Indies  sundry  amendments  of  the  English  criminal 

law.3 

And  an  Act  of  1832 4  authorized  the  appointment  of 

persons  other  than  covenanted  civilians  to  be  justices  of  the 

peace  in  India,  and  repealed  the  provisions  requiring  jurors 
to  be  Christians. 

When  the  time  came  round  again  for  renewing  the  Com-  charier 

pany's  charter,  Lord  William  Bentinck's  peaceful  regime  had  A^  oi 
lasted  for  five  years  in  India  ;  the  Reform  Act  had  just 

been  carried  in  England,  and  Whig  principles  were  in  the 

ascendant.  Bentham's  views  on  legislation  and  codification 
were  exercising  much  influence  on  the  minds  of  law  reformers. 

Macaulay  was  in  Parliament,  and  was  secretary  to  the  Board 

of  Control,  and  James  Mill,  Bentham's  disciple,  was  the 
examiner  of  India  correspondence  at  the  India  House.  The 

Charter  Act  of  1833,5  like  that  of  1813,  was  preceded  by 

careful  inquiries  into  the  administration  of  India.  It  intro- 

duced important  changes  into  the  constitution  of  the  East 

India  Company  and  the  system  of  Indian  administra- 
tion. 

The  territorial  possessions  of  the  Company  were  allowed  to 

remain  under  their  government  for  another  term  of  twenty 

years  ;  but  were  to  be  held  by  the  Company  '  in  trust  for 
His  Majesty,  his  heirs  and  successors,  for  the  service  of  the 

Government  of  India.' 

The  Company's  monopoly  of  the  China  trade,  and  of  the 
tea  trade,  was  finally  taken  away. 

1  9  Geo.  IV,  c.  23-  "  9  Geo.  IV,  e.  72. 
3  9  Geo.  IV,  c.  74.  *  2  &  3  Will.  IV,  c.  117. 
5  3  &  4  Will.  IV,  e.  85.    The  Act  received  the  Royal  Assent  on  August  28, 

1833,  but  did  not  come  into  operation,  except  as  to  appointments  and  the 
like,  until  April  22,  1834  (s.  117). 
1C91  a 



82  GOVERNMENT   OF   INDIA  [ch. 

The  Company   were   required   to   close   their  commercial 

business  and  to  wind  up  their  affairs  with  all  convenient  Bp 

Their  territorial  and  other  debts  were  charged  on  tin-  revenues 

of  India,  and  they  wen-  to  receive  out  of  those  revenue! 

an  annua]  dividend  at  the  rate  of  £10  ios.  per  (•••nt.  on  the 
whole  amount  of  their  capital  Btock  (i.e.  £630,000  a  year), 

but  this  dividend  was  to  be  subject  to  redemption  by  Parlia- 

ment   on   payment    of   £200  sterling   for  every   £100  stock, 

and  foi  the  purpose  of  thi.-  redemption  a  sum  of  two  million 

pounds  was  to  be  paid  by  the  Company  to  the  National  Debt 
( lommissioners  and  accumulated  with  compound  interest  until 

it  readied  the  sum  <>f  twelve  millions.1 

The  ( lompany,  while  deprived  of  their  commercial  functions, 

retained  their  administrative  and  political  powers,  under 

the   -  of  double   government    instituted    by   previous 

and,  m   particular,  continued  to  exercise  their  rights 

of  patronage  over  Indian  appointments.    The  constitution  oi 

the  Board  of  Control  was  modified,  bul  as  the  powers  of  the 

executed  by  it-  president  the  modifications  had 

no  practical  effect.     The  Acl  re-enacted  provisions  of  former 

,1-  to  t ;  '  committee  '  of  the  <  iourt  of  I  >irei 
Hid  the  dispatcher  to  be  Bent  through  that  committee,  and 

it  simplified  the  formal  title  <»f  the  Company  by  authorizing 

it  to  be  called  the  Bast  India  Company. 

No  \ei\  material  alteration  u,i>  made  in  the  Bystem  on 

which   the  executive  government    was  to  be  carried  <>n   in 
India. 

The  superintendence,  direction,  and  control  of  the  whole 

civil  and   military  government    wen-  expressly   vested  in  1 
era!    and    counsellors,   who   were    to    be   styled 

'the  Governor-General  of  India  in  Council.'8    This  council 
was  increased  l»\  the  addition  of  a  fourth  ordinary  member, 

\-  t"  t!i.   financial  arrangements  mad<    under  these  provinioi 
Ifr.  Melvill  before  thi   Lords  Committee  ol 

l'   rill  b   rem  1  d  that  the  Goven  bad  been  previously 
in  1  Sotmefl. 
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who  was  not  to  be  one  of  the  Company's  servants,  and  was 
not  to  be  entitled  to  act  as  member  of  council  except  for 

legislative  purposes.1  It  need  hardly  be  stated  that  the 
fourth  member  was  Macaulay. 

The  overgrown  Presidency  of  Bengal  2  was  to  be  divided 
into  two  distinct  presidencies,  to  be  called  the  Presidency 

of  Fort  William  and  the  Presidency  of  Agra.  But  this 

provision  never  came  into  operation.  It  was  suspended 

by  an  enactment  of  1835  (5  &  6  Will.  IV,  c.  52),  and  the 

suspension  was  continued  indefinitely  by  the  Charter  Act 

of  1853  (16  &  17  Vict.  c.  95,  s.  15). 

The  intention  was  that  each  of  the  four  presidencies, 

Fort  William,  Fort  St.  George,  Bombay,  and  Agra,  should 

have,  for  executive  purposes,  a  governor  and  council  of 

its  own.  But  the  governor-general  and  his  council  were 
to  be,  for  the  present,  the  governor  and  council  of  Fort 

William,  and  power  was  given  to  reduce  the  members  of 

the  council,  or  even  suspend  them  altogether  and  vest  the 

executive  control  in  a  governor  alone.3 
Important  alterations  were  made  by  the  Act  of  1833  in 

the  legislative  powers  of  the  Indian  Government.  '  At  that 
date  there  were  five  different  bodies  of  statute  law  in  force 

in  the  (Indian)  empire.  First,  there  was  the  whole  body 

of  statute  law  existing  so  far  as  it  was  applicable,  Avhich 

was  introduced  by  the  Charter  of  George  I  and  which  applied. 

1  'The  duty  of  the  fourth  ordinary  member'  (under  the  Act  of  1833) 
'  was  confined  entirely  to  the  subject  of  legislation  ;  he  had  no  power  to  sit 
or  vote  except  at  meetings  for  the  purpose  of  making  laws  and  regulations  ; 
and  it  was  only  by  courtesy,  and  not  by  right,  that  he  was  allowed  to  see 

the  papers  or  correspondence,  or  to  be  made  acquainted  with  the  delibera- 
tions of  Government  upon  any  subject  not  immediately  connected  with 

legislation.'    Minute  by  Sir  Barnes  Peacock  of  November  3,  1859. 
2  It  had  been  increased  by  the  addition  of  Benares  in  1775,  of  the  modem 

Orissa  in  1803,  of  large  territories  in  the  North- West  in  1 801-3,  and  0I 
Assam,  Arakan,  and  Tenasserim  in  1824. 

8  The  power  of  reduction  was  exercised  in  1833  by  reducing  the  number 
of  ordinary  members  of  the  Madras  and  Bombay  councils  from  three  to 
two  (Political  Dispatch  of  December  27,  1833).  The  original  intention  was 
to  abolish  the  councils  of  the  minor  presidencies,  but,  at  the  instance  of  the 
Court  of  Directors,  their  retention  was  left  optional. 

G  2 
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at  least,  in  the  presidency  towns.  Secondly,  all  English  Acta 

subsequent  to  that  date,  which  were  expressly  extended 

to  any  pari  of  India.  Thirdly,  the  regulations  of  the  governor- 

general's  council,  which  commence  with  the  \\<  via  1  0 
1793,  containing  forty-eighl  regulations,  all  passed  on  the 

day  (which  embraced  the  results  of  twelvi  ante* 
cedent  legislation),  and  were  continued  down  to  the  year  1834. 

They  only  had  force  in  the  territories  of  Bengal.     Fourthly, 

the  regulation-  of  the  Madras  council,  which  spread  over  the 

period  of  thirty-two  years,  from  1802  to  1834,  and  are  |  . 
In  force  in  the  Presidency  of  Fori   St.  I  Fifthly,  the 

regulations  of  t  he  Bombay  <  'ode.  which  began  with  1 1  ■ 
code  "f  Mr.  afountstuarl  Blphinstone  in  1827,  comprising  the 

results  of  twenty-eighl  years'  previous  legislation,  and  wen 
also   continued   into    1834.   having  force  and   validity   in   the 

Presidency  of  Fori  St.  David." * 

'  I»  1833.'  Bays  Mr.  Cowell  in  continuation,  '  the  attention 
of  Parliament  was  directed  to  three  leading  vises  in  the 

A  Indian  government.  The  first  was  in  the  nature 

of  the  laws  and  regul  it  ions  ;  the  second  was  in  the  ill-defim  d 

authority  and  power  from  which  these  various  laws  and  regula- 
tions emanated  ;    and  the  third  was  the  anomalous  and  xmir 

times  conflicting   judicatures  by  which  the  laws  were  ad- 

ministered.' 
The  Act  of  1833  vested  the  legislative  power  of  the  Indian 

eminent  exclusively  in  the  Governor-General  in  Council, 
who  had  been,  as  has  been  seen,  reinforced  by  the  addition 

of  a  fourth  legislative  member.    The  four  Presidential  <  lovern- 

mentfl  were  merely  authorized  to  submit  to  the  Governor- 

t.i I  in  Council    drafts  or  projects  of  any  laws  or  regula- 

tions which  tiny  mighl  think  expedient."  and  the  Governor- 
Genera]  in  Council  was  required  to  take  these  drafts  and 

project-  into  consideration  and  to  communicate  his  resolu- 
tions thereon  to  the  Governmenl  proposing  them. 

1  Oowell,  .  •  i-l    r  -  id 

filiation*. 
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The  Governor-General  in  Council  was  expressly  empowered 

to  make  laws  and  regulations — 

(a)  for  repealing,  amending,  or  altering  any  laws  or  regula- 
tions whatever,  for  the  time  being  in  force  in  the  Indian 

territories  ; 

(b)  for  all  persons,  whether  British  or  native,  foreigners  or 

others,  and  for  all  courts  of  justice,  whether  established 

by  charter  or  otherwise,  and  the  jurisdiction  thereof  ; 

(c)  for  all  places  and  things  whatsoever  within  and  through- 
out the  whole  and  every  part  of  the  said  territories. 

(d)  for  all  servants  of  the  Company  within  the  dominions 

of  princes  and  States  in  alliance  with  the  Company  ;  and 

(e)  as  articles  of  war  for  the  government  of  the  native 

officers  and  soldiers  in  the  military  service  of  the 

Company,  and  for  the  administration  of  justice  by 

courts-martial  to  be  holden  on  such  officers  and 
soldiers. 

But  this  power  was  not  to  extend  to  the  making  of  any 

laws  and  regulations — 

(i)  which  should  repeal,  vary,  or  suspend  any  of  the  pro- 
visions of  the  Act  of  1833,  or  of  the  Acts  for  punishing 

mutiny  and  desertion  of  officers  and  soldiers  in  the 

service  of  the  Crown  or  of  the  Company  ;  or 

(ii)  which  should  affect  any  prerogative  of  the  Crown,  or 

the  authority  of  Parliament,  or  the  constitution  or 

rights  of  the  Company,  or  any  part  of  the  unwritten 

laws  or  constitutions  of  the  United  Kingdom,  whereon 

may  depend  the  allegiance  of  any  person  to  the  Crown, 

or  the  sovereignty  or  dominion  of  the  Crown  over  the 
Indian  territories  ;  or 

(hi)  without  the  previous  sanction  of  the  Court  of  Directors, 

which  should  empower  any  court  other  than  a  char- 

tered court  to  sentence  to  death  any  of  His  Majesty's 
natural-born  subjects  born  in  Europe,  or  their  children, 

or  abolish  any  of  the  chartered  courts.1 
1  See  Digest,  s.  63. 
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There    was    ako    an    express    saving    <<\     the     righl     <>i 

Parliament    to    legislate   fur   India    and  t"    repeal    Indian 
Act6,    and,    the    better    to   enable    Parliament    to 

this  power,  ;tll  Indian  laws  were  t<>  be  lai<l  before  Parlia- 
ment. 

Laws  made  under  the  powers  given  by  the  Act  wen 

ibjecl  t"  disallowance  by  the  Court  of  Directors,  acting 
uii'ler  the  l.i.ai'l  of  Control,  hut,  when  made,  were  to  have 

oi  Parliament,  and  were  n<>t  t<>  require  registrar 

tk)D  or  publicatdorj  in  am  court  ol  justice. 

The  laws  made  under  the  V  I  ol  1833  were  known 

and  took  the  place  of  the  '  regulations  '  made  under  previous "t  Parliament. 

A  comprehensive  consolidation  and  codification  ol  Indian 

laws  was  contemplated.  Section  53  of  the  Act  recited  that 

it  was  'expedient  that,  subject  to  Buch  special  arrangements 
as  Local  circumstances  ma)    require,        gene]  >  a    ol 

judicial  establishments  and  police,  to  which  all  persons  what* 

soever,  .1-  well  Europeans  as  natives,  ma)  be  subject,  should 
bablished  in  the  said  territories  at  an  early  period  ;  and 

that  mkIi  laws  as  ma)  be  applicable  in  common  to  all  classes 

ol  the  inhabitants  of  the  Baid  territories,  due  regard  b< 

bad  to  the  rights,  feelings,  and  peculiai  of  the  people, 
should  be  enacts  1  ;  and  thai  all  laws  and  customs  having  the 

force  "I   Law    within  the  Bame  territories  should  be  1 

tained    and    consolidated,    and,    as   occasion    may    require, 

amende  1.' The  Art  then  went  on  to  "Inert  the  Governor-General  in 

Council  to  issue  a  commission,  to  be  known  as  the  'Indian 

Liu  Commission,1  which  was  to  inquire  into  the  jurisdiction, 
powers,  and  rules  ol  the  existing  courts  <>f  justice  and  p 
establishments  in  the  tndian  territories,  and  all  existing  forms 

of  judicial  procedure,  and  into  the  nature  and  operation  ol 

all  Laws,  whether  civil  or  criminal,  written  or  customary, 

prevailing  and  in  force  in  an)  part  ol  the  [ndian  territories, 
to  which  an\  inhabitants  ol  those  territories  were  then  sub* 
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ject.  The  commissioners  were  to  report  to  the  Governor- 

General  in  Council,  setting  forth  the  results  of  their  inquiries, 

and  suggesting  alterations,  and  these  reports  were  to  be  laid 

before  Parliament. 

This  was  the  first  Indian  Law  Commission,  of  which 

Macaulay  was  the  most  prominent  member.1  Its  labours 

resulted  directly  in  the  preparation  of  the  Indian  Penal  Code, 

which,  however,  did  not  become  law  until  i860,  and,  indirectly 

and  after  a  long  interval  of  time,  in  the  preparation  of  the 

Codes  of  Civil  and  Criminal  Procedure  and  other  codes  of 

substantive  and  adjective  law  which  now  form  part  of  the 

Indian  Statute  Book. 

Important  provisions  were  made  by  the  Act  of  1833  for 

enlarging  the  rights  of  European  settlers,  and  for  pro- 
tecting the  natives  of  the  country,  and  ameliorating  then 

condition. 

It  was  declared  to  be  lawful  for  any  natural-born  subject 

of  His  Majesty  to  proceed  by  sea  to  any  port  or  place  having 

a  custom-house  establishment  within  the  Indian  territories, 

and  to  reside  thereat,  or  to  proceed  to  and  reside  in  or  pass 

through  any  part  of  the  territories  which  were  under  the 

Company's  government  on  January  1,  1800,  or  any  part  of 
the  countries  ceded  by  the  Nabob  of  the  Carnatic,  of  the 

province  of  Cuttack,  or  of  the  settlements  of  Singapore  and 

Malacca .  These  rights  might  be  exercised  without  the  require- 

ment of  any  licence.  But  every  subject  of  His  Majesty  not 

being  a  native  was,  on  his  arrival  in  India  from  abroad,  to 

signify  on  entry,  to  an  officer  of  customs,  his  name,  place 

of  destination,  and  objects  of  pursuit  in  India.  A  licence 

was  still  required  for  residence  in  any  part  of  India  other 

than  those  above  mentioned,  but  power  was  reserved  to  the 

Governor-General  in  Council,  with  the  previous  approbation 

1  Tfis  colleagues  were  another  English  barrister,  Mr.  Cameron,  afterwards 
law  member  of  council,  and  two  civil  servants  of  the  Company,  Mr.  Macleod 
of  the  Madras  Service,  and  Mr.  (afterwards  Sir  William)  Anderson  of  the 
Bombay  Service.  Sir  William  Macnaghten  of  the  Bengal  Service  was  also 
appointed,  but  did  not  accept  the  appointment. 
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of  the  Court  of  Directory  to  declare  any  such  part  open,  and 

remove  the  obligation  of  a  licence. 

Another  section  expressly  enabled  any  natural-born  subject 
of  the  Crown  to  accpiire  and  hold  lands  in  India. 

The  regulations  as  to  licences  have  long  since  been  abolished 

or  fallen  into  desuetude.  But  by  s.  84  of  the  Act  of  1833 

the  Governor-General  in  Council  was  required,  as  soon  as  con- 

veniently might  be,  to  make  laws  or  regulations  providing 

for  t  1 1 < -  prevention  or  punishment  of  the  illicit  entrance  into 
or  residence  in  British  India  of  persons  not  authorized  to 

enter  or  reside  therein  Eflfi  I  hat  I  een  given  t<»  this  require- 
ment by  Act  III  of  1864,  under  which  the  Government  of 

India  and  local  Governments  can  order  foreigners  to  remove 

themselves  from  British  India,  and  apprehend  and  detain  them 

if  they  refuse  to  obey  the  order.  Under  the  same  Act  the 

1  •     oeral  in  Council  can  apply  t<>  13riti.-h  India,  or 
any  part  the:  ial  provisions  as  to  the  reportim: 

licensing  of  foreigners.1 
An  echo  <>f  the  [pressed  in  1813  as  to  the  da;, 

likely  to  arise  from  the  free  settlement  of  interlopers  is  I 

found  in  the  section  which,  after  reciting  that  *  the  removal  <>f 
rieti'ms  on  the  intercourse  <>f  Europeans  \\ it h  the  .-aid 

territories  will  render  it  necessary  to  provide  f<>r  any  mischief 

or  dangers  that  may  arise  therefrom,1  requires  the  Governor- 
ral  in  Council,  by  laws  and  regulations,  to  provide,  with 

all  convenient  Bpeed,  for  the  protection  <>f  the  natives  of  the 

said  territories  from  insult  and  outrage  in  their  persons, 

religions,  and  opinions.1 

'i<>n  87  of  th<-  Act  dec!  ire  1  that  '  do  oative  of  the  said 
ii"i    an)    natural-born   subject    <>f    His    M 

resident  therein,  Bhall,  ly   reason  onlj  <>f  his  religion,  | 

.    1    1.   I:    1860a 

A*  to  the  general  poweie  "f  ezolodii  .  t.-rritory, 
-  .:     !.  1:  A  I  1  tattoo  <>f 

1  ...i),  and  an   eitiole  in   the   I.'iir  Quarterly  Rttt- 

1897  on  '  Ainu  Legislation  and  the  Prerogative  "f  the  Crown  '. 1  8ee  m 
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of  birth,  descent,  colour,  or  any  of  them,  be  disabled  from 

holding  any  place,  office,  or  employment  under  the  Company.' 
The  policy  of  freely  admitting  natives  of  India  to  a  share 

in  the  administration  of  the  country  has  never  been  more 

broadly  or  emphatically  enunciated. 

And  finalty,  the  Governor-General  in  Council  was  required 
forthwith  to  take  into  consideration  the  means  of  mitigating 

the  state  of  slavery,  and  of  ameliorating  the  condition  of 

slaves,  and  of  extinguishing  slavery  throughout  the  Indian 

territories  so  soon  as  such  extinction  should  be  practicable 

and  safe,  and  to  prepare  and  submit  to  the  Court  of 

Directors  drafts  of  laws  on  the  subject.1  In  preparing 
these  drafts  due  regard  was  to  be  had  to  the  laws  of 

marriage  and  the  rights  and  authorities  of  fathers  and  heads 
of  families. 

The  sections  of  the  Act  which  follow  these  broad  declara- 

tions of  policy  are  concerned  mainly  with  regulations  relating 

to  the  ecclesiastical  establishments  in  India  and  increasing  the 

number  of  bishoprics  to  three,  and  with  regulations  for  the 

college  of  Haileybury. 

The  Act  of  1833,  as  sent  out  to  India,  was  accompanied 

by  an  explanatoiy  dispatch  from  the  Court  of  Directors,  which, 

according  to  a  tradition  in  the  India  Office,  was  drafted  by 

James  Mill.2 

During  the  twenty  years'  interval  between  the  Charter  Act  Legisla- 
of  1833  and  that  of  1853  there  was  very  little  Parliamentary  between 

legislation  on  India,  Is^.^ 
An  Act  of  1835  (5  &  6  Will.  IV,  c.  52)  suspended  the  pro- 

visions of  the  Act  of  1833  as  to  the  division  of  the  Presidency 

of  Bengal  into  two  presidencies,3  and  authorized  the  appoint - 

1  See  Act  V  of  1843  and  ss.  370,  371  of  the  Indian  Penal  Code.  See  also 
Mr.  Cameron's  evidence  before  the  Select  Committee  of  the  House  of  Lords 
in  1852,  and  Minutes  by  Sir  H.  S.  Maine,  No.  92. 

■  Kaye,  Administration  of  the  East  India  Company,  p.  137. 
3  By  s.  15  of  the  Charter  Act  of  1853  (16  &  17  Vict.  c.  95)  this  suspension 

was  continued  until  the  Court  of  Directors  and  Board  of  Control  should 
otherwise  direct. 
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mint  of  a  lieutenant  -governor  for  the  North-Western  Pro- 

vinoes.1  The  project  of  establishing  an  executive  council  for 
the  Bengal  and  North-Weetern  Provinces  was  abandoned. 

An  Act  of  1840  (3  &  4  Vict.  0.  37)  consolidated  and  amended 

the  [ndian  .Mutiny  Ante,  and  empowered  the  Governor- 

General  in  Council  to  make  regulations  for  the  Indian  Navy. 

An  Aft  of  1848  (11  &  12  Vict.  c.  21)  enacted  for  India  a  Ian 

of  insolvency,   which   has   been  repealed  ami   re-enacted  for 

the  presidency  towns  by  Act  III  of  1909. 

Charter         In  i&53-  during  the  governor-generalship  of  Lord  Dalhousie, 

18-3.  ]t    ,'t'(allR'  necessary  to  take  steps  for  renewing   I  lie  term  of 
twenty  years  which  had  been  created  by  the  Act  of  1S33.  and 

accordingly  the  last  of  the  Charter  Acts  (16  &  17  Vict.  0.  95) 

was  passed  in  that  \< 

It  differed  from  the  previous  Charter  Acta  by  not  fixing 

an}  definite  term  for  the  continuance  of  the  powers,  but 

simply  providing  that  the  [ndian  territories  Bhould  remain 

under  the  government  of  the  Company,  in  trust  for  the 

Crown,  until  Parliament  Bhould  otherwise  direct. 

The  Act  reduced  the  number  of  the  directors  of  the  Company 

from  twenty-four  to  eighteen,  and  provided  thai  bu  of  these 
.should  be  appointed  by  the  Crown. 

It  continued  indefinitely,  until  the  Court  of  Directors  and 

Board  oi  Control  Bhould  otherwise  direct,  the  suspension  of 

the  division  of  the  Bengal  Presidency  contemplated  1»\  the 

but  authorised  the  appointmenl  oi  .1  separate 

governor  for  thai  presidency,  distinol  from  the  governor- 

general.1  However,  the  Ao1  went  on  to  provide  that,  unless 
ind  until  tin-  separati  ppointed,  the  Court  of 

Directors  and  Board  of  Control  mighl  authorise  the  appoint- 
ment  ot   a   lieutenant  governor  "t    Bengal.     The   power  oi 

1  The  iir»t  appointment  area  made  m  if 
■  Under  the  Act  ol  neral  "f  India  waa  alio  <  knremof 

oi  Beng  il.  bn1  during  lii*  bean 
hi.s  fanotkna  in  the  latter  oepacitj  to  the  senior  member  ol  hia  i 

ridenoe  "f  sir  H  ddook  and  Mr.  P.  Ifiuett  In  fur©  tho 
Beleot  Committee  "f  the  Home  ol  Lord- 
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appointing  a  separate  governor  was  not  brought  into  opera- 

tion until  the  year  191 2,  but  the  power  of  appointing  a 

lieutenant-governor  was  exercised  in  1854,  and  continued 

until  1  g  12. 

By  the  following  section,  power  was  given  to  the  directors 

either  to  constitute  one  new  presidency,  with  the  same  s}Tstem 
of  a  governor  and  council  as  in  the  Presidencies  of  Madras 

and  Bombay,  or,  as  an  alternative,  to  authorize  the  appoint- 

ment of  a  lieutenant-governor.  The  power  to  constitute  a 

new  presidency  was  not  exercised,  but  a  new  lieutenant- 

governorship  was  created  for  the  Punjab  in  1859. 

Further  alterations  were  made  by  the  Act  of  1853  in  the 

machinery  for  Indian  legislation.  The  '  fourth  '  or  legislative 

member  of  the  governor -general's  council  was  placed  on  the 

same  footing  with  the  older  or  '  ordinary  '  members  of  the 
council  by  being  given  a  right  to  sit  and  vote  at  executive 

meetings.  At  the  same  time  the  council  Avas  enlarged  for 

legislative  purposes  by  the  addition  of  legislative  members, 

of  Avhom  two  were  the  Chief  Justice  of  Bengal  and  one  other 

supreme  court  judge,  and  the  others  were  Company's  servants 

of  ten  years'  standing  appointed  by  the  several  local  Govern- 
ments. The  result  was  that  the  council  as  constituted  for 

legislative  purposes  under  the  Act  of  1853  consisted  of  twelve l 

members,  namely — 

The  governor-general. 
The  commander-in-chief. 

The  four  ordinary  members  of  the  governor-general's 
council. 

The  Chief  Justice  of  Bengal. 

A  puisne  judge. 

Four  representative  members  (paid)  -  from  Bengal,  Madras, 
Bombav,  and  the  North-Western  Provinces. 

«7  ' 

1  Power  was  given  by  the  Act  of  1853  to  the  governor-general  to  appoint, 
with  the  sanction  of  the  Home  Government,  two  other  members  from  the 
civil  service,  but  this  power  was  never  exercised. 

':  They  received  salaries  of  £5,000  a  year  each. 
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The  sittings  of  the  legislative  council  were  made  public 

and  their  proceedings  were  officially  published. 

The  Indian  Law  Commission  appointed  under  the  Act  of 

1833  had  ceased  to  exist  before  1853.  It  seems  to  have 

lost  much  of  its  vitality  after  Macaulay's  departure  from 
India.  It  lingered  on  for  many  years,  published  periodically 

ponderous  volumes  of  reports,  on  which,  in  many  install 

Indian  Acts  have  been  based,  but  did  not  succeed  in  effecting 

any  codification  of  the  law.-  or  oustoms  of  the  country,  and 

was  finally  allowed  to  expire.1  Efforts  were,  however,  made 

by  the  Act  of  1853  to  utilize  its  labours,  and  for  this  purpose 

power  was  given  to  appoinl  a  body  of  English  commissioners! 

with  instructions  to  examine  and  oonsider  the  recommenda- 

tions of  the  Indian  Commission. - 

And,  finally,  the  right  of  patronage  to  Indian  appoint" 

ments  was  by  the  Act  of  1853  taken  away  from  the  Court  of 

Directors  and  directed  to  be  exercised  in  accordance  with 

regulation-  framed  by  the  Board  of  Control.  These  regula- 

tion- threw  the  covenanted  civil  service  open  to  genera] 

competition.' 

In  1855  an  Ac!  was  passed  (18  A  19  Vict.  c.  53)  which 

prohibited  the  admission  of  further  .students  to  Haileybury 

College  alter  January  25,  1856,  and  directed  the  oollegs 

to  be  closed  on  January  31,  1858. 

A-  to  the  prooeedingi  of  the  Comnuinon,  mi  the  evidence  given  is 
1852  before  the  Select  Committee  of  th  11  m  of  Lords  on  the  Bad  [ndia 

Company*!  obiter  by  Mr.  P.  Mill.tt  ami  Mr.  H»j  Cameron.  Mr.  Millett 
was  the  in  y,  and  ira  ;    membei  of  the  Commi 
Mi.  Cemeroa  wai  one  of  the  lirst  m  the  Commienon,  Mid  ra 

itive  membei  of  the  goreaor-generei'e  oonm  il. 
;  The  oommiMJooen  appointed  andez  tiii.-  powez  wtn  Biz  - ^ « •! *n  (after* 

uilly.  Sir  John  Jervia  (Chief  Justice  of  Common  Pleas), 

,(     II    I    .in' i..ii.  .1.  N.  M  1   !•  ..<1.  .1.  A.  I',  ll.iwkm-.  Thomas 

Plowex  Kill.-,  and  Robert  1  I  Bherbroofce).    They  wen  m-iructed 

by  the  Board  "f  « "•  >i  1 1 r« >1  t  .  dly  the  preparation  <'f  ■  nmpli 
aucl  uniform  <  1  «!•■  of  procedore  foi  Indian  oourts,  and  the  niiinl^iii n 
of  the  lapmae  and  (Letter  of  November  30,  [853,  from  the 

1  t.i  the  Indian  Law  Commission.) 

*  They  were  prepared  in  1854  by  ■  oommittee  mdei  tn iay. 
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In   1854  was  passed  an  Act 1  which  has  had  important   Establish- 
administrative  results  in  India.     Under  the  old  system  the   cjlie{ 

only  mode  of  providing  for  the  government  of  newly  acquired 

territory  was  by  annexing  it  to  one  of  the  three  presidencies,   shir^s 
Under  this  system  of  annexations  the  Presidency  of  Bengal 

had  grown  to  unwieldy  dimensions.      Some  provision  had 

been  made  for  the  relief  of  its  government  by  the  constitution 

of  a  separate  lieutenant-governorship  for  the  North-Western 

Provinces  in  1836.     The  Act  of  1853  had  provided  for  the  con- 

stitution of  a  second  lieutenant-governorship,  and,  if  necessary, 
of  a  fourth  presidency.     These  powers  were,  however,   not 

found   sufficient,  and  it  was  necessary  to  provide  for  the 

administration  of  territories  which  it  might  not  be  advisable 

to  include  in  any  presidency  or  lieutenant-governorship.2 

This  provision  was  made  by  the  Act  of  1854,  which  em- 

powered the  Governor-General  of  India  in  Council,  with  the 
sanction  of  the  Court  of  Directors  and  the  Board  of  Control, 

to  take  by  proclamation  under  his  immediate  authority  and 

management  any  part  of  the  territories  for  the  time  being 

in  the  possession  or  under  the  government  of  the  East  India 

Company,  and  thereupon  to  give  all  necessary  orders  and 

directions  respecting  the  administration  of  that  part,  or  other- 

wise provide  for  its  administration.3  The  mode  in  which  this 

power  has  been  practically  exercised  has  been  by  the  appoint- 

ment of  chief  commissioners,  to  whom  the  Governor-General 

in  Council  delegates  such  powers  as  need  not  be  reserved  to 

the  Central  Government.  In  this  way  chief  commissioner- 

ships  were  established  for  Assam,4  the  Central  Provinces, 

Burma,4  and  other  parts  of  India.  But  the  title  of  chief 

commissioner  was  not  directly  recognized  by  Act  of  Parlia- 

ment,5 and  the  territories  under  the  administration  of  chief 

commissioners  are  technically  '  under  the  immediate  authority 

1  17  &  18  Vict.  c.  77.  2  See  preamble  to  Act  of  1854. 
3  See  Digest,  s.  56. 

4  The  chief  commissionership  of  Assam  was  abolished  in  1908,  but 
restored  in  1912.    Burma  was  placed  under  a  lieutenant-governor  in  1897. 

5  It  has  since  been  recognized  by  the  Act  of  1870  (33  Vict.  c.  3),  ss.  1,  3. 
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and  management  "  of  the  Governoi  in  Council  within 
the  meaning  of  the  Act  of  1854. 

The  .same  A<t  empowered  th<  nment  of  [ndia,  with 
the  sanction  ol  the  Home  authorities,  to  define  the  limits 

of  the  several  provinces  in  [ndia  ;  expressly  vested  in  the 

Governor-General  in  Council  all  the  residuary  authority  not 
transferred  to  the  local  Governments  of  the  provinces  into 

which  the  old  Presidency  of  Bengal  had  been  divided ;  and 

directed  that  the  governor-general  was  no  longer  to 
the  title  of  governor  of  that  presidency  . 

ti1(.  The  Mutiny  of  1857  gave  the  death-blom   to  the  system 

.     ..f   'double  government.'   with   its  division  of   powers  and mint  Of  °  1 

indi*  inabilities.     In  February,  1858,  Lord  Palmerstou  intra- 

duced  s  Bill  for  transferring  the  government  <>f  India  * 
Crown.  Dnder  his  scheme  the  home  administration  ■ 

be  conducted  by  a  president  with  the  assistance  of  1  oouncU 

right   persons.    The  members  of  the  council  w 

uominated   by  the  Crown,   were  to   be  qualified  either  by 

having   been  directors  of  the  Company  or  by  sen 

residence  in  [ndia,  and  were  to  hold  « » 1 1 i « « »  for  eight 
two  retiring  by  rotation  in  each  year.    In  other  respects  the 

scheme  did  ooi  differ  materially  from  that  eventually  ad 

The  cause  of  the  East  India  Company  was  pleaded  by  John 

Stuart  .Mill  in  a  weighty  State  paper,  but  the  second  reading 
of  the  Bill  was  carried  by  a  large  majority. 

Shortly  afterwards,  however,  Lord  Palmerston  was  turned 

out  «if  office  on  the  Conspiracy  to  Murder  Bill,  and  was  sue* 

i<-d  by  Lord  Derby,  with  Mr.  Disraeli  as  Chancellor  "f 
the  Exchequer  and  Lord  Bllenborough  as  President  of  the 

B   kid  of  Control.    The  Chancellor  of  th<  iuer  promptly 

introduced  a  new   Bill  for  the  government  of  India,  of  which 

the  most  remarkable  feature  was  a  council  consisting  partly 

of  nominees  of  the  Crown  and  partly  of  persons  elect 

l  and  elaborate  bj  stem,  by  citizens  ot  Man  ; 
and  other  Large  towns,  holders  "I  East  India  Btock,  and  ol 
This  scheme  <\\>>\  of  ridicule,  ami  when  the  House  assembled 
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after  the  Easter  recess  no  one  could  be  found  to  defend  it.1 

Mr.  Disraeli  grasj)ed  eagerly  at  a  suggestion  by  Lord  John 

Russell  that  the  Bill  should  be  laid  aside,  to  be  succeeded  by 
another  based  on  resolutions  of  the  House.  In  the  meantime 

Lord  Ellenborough  had  been  compelled  to  resign  in  con- 
sequence of  disapproval  of  his  dispatch  censuring  Lord 

Canning's  Oudh  proclamation,  and  had  been  succeeded  by 
Lord  Stanley,  on  whom  devolved  the  charge  of  introducing 

and  piloting  through  the  House  the  measure  which  eventually 

became  law  as  the  Act  for  the  better  government  of  India.2 
This  Act  declared  that  India  was  to  be  governed  directly  by 

and  in  the  name  of  the  Crown,  acting  through  a  Secretary  of 

State,  to  whom  were  to  be  transferred  the  powers  formerly 

exercised  either  by  the  Court  of  Directors  or  by  the  Board 

of  Control.  Power  was  given  to  appoint  a  fifth  principal 

Secretary  of  State  for  this  purpose. 

The  Secretary  of  State  was  to  be  aided  by  a  council  of 

fifteen  members,  of  whom  eight  were  to  be  appointed  by  the 

Crown  and  seven  elected  by  the  directors  of  the  East  India 

Company.  The  major  part  both  of  the  appointed  and  of  the 

elected  members  were  to  be  persons  who  had  served  or  resided 

in  India  for  ten  years,  and,  with  certain  exceptions,  who  had 

not  left  India  more  than  ten  years  before  their  appointment. 

Future  appointments  or  elections  were  to  be  so  made  that 
nine  at  least  of  the  members  of  the  council  should  hold  these 

qualifications.  The  power  of  filling  vacancies  was  vested  in 

the  Crown  as  to  Crown  appointments,  and  in  the  council  itself 
as  to  others.  The  members  of  the  council  were  to  hold  office 

during  good  behaviour,  but  to  be  removable  on  an  address 

by  both  Houses  of  Parliament,  and  were  not  to  be  capable  of 

sitting  or  voting  in  Parliament.3 

1  It  was  to  this  Bill  that  Lord  Palmerston  applied  the  Spanish  boy's 
remark  about  Don  Quixote*  and  said  that  whenever  a  man  was  to  be  seen 
laughing  in  the  streets  he  was  sure  to  have  been  discussing  the  Government 
of  India  Bill.  2  21  &  22  Vict.  c.  108. 

3  These  provisions  have  been  modified  by  subsequent  legislation.  See 
Digest,  s.  4. 
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The  council  was  charged  with  the  duty  of  conducting,  under 

the  direction  of  the  Secretary  of  State,  the  business  transacted 

in  the  United  Kingdom  in  relation  to  the  government  of  India 

and  the  correspond  en< •<■  with  India.  The  Secretary  of  State 

was  to  he  the  president  of  the  council,  with  power  to  i 

rule  in  case  of  difference  of  opinion,  and  to  send,  without 

reference  to  the  council,  any  dispatches  which  might  under 

the  former  practice  have  been  sent  through  the  secret 

committee.1 

The  officers  on  the  home  establishment  both  of  the  ( Sompany 
and  of  the  Board  of  Control  were  to  form  the  establishing  nt 

nt  the  new  Secretary  of  State  in  Council,  and  a  scheme  for 

b  |  ermanenl  establishment  was  to  he  submitted. 

The  patronage  of  the  more  important  appointments  in 

India  was  rested  either  in  the  Crown  or  in  the  Secretary 

oi  state  in  Council.  Lieutenant-governors  were  t.>  be  ap- 

pointed by  the  governor-general  subject  to  the  approval  of 

the  < 'i"w ii. 

\-  under  the  Act  of  1853,  admission  to  the  covenanted 

civil  service  was  to  lie  open  to  all  natural-born  subjects  of 

Her  Majesty,  and  was  to  be  granted  in  accordance  with  the 

results  of  an  examination  held  under  mle^  to  be  made  by 

tho  Secretary  of  State  in  Council  with  the  assistance  of  the 

I  ivil  Servi  e  (  ommissioners. 

The  patronage  to  military  cadetships  h^  to  be  divided 

between  the  Secretary  of  State  and  his  Council. 

The   property  <>f   the  Company   was  transferred   to   the 

< 'n.w  11.    The  expenditure  <>f  the  revenues  <>f  India  was  i"  be 
under  the  oontrol  < >f  tl.e  Secretary  le  in  Councfl,  bat 

was  t..  he  charged  with  a  dividend  on  the  Company's  stock 
and    with   their  debts,   and    the   Indian    ie\eniie>   remitted   to 

Great   Britain  were  to  be  paid  to  the  Secretary  <>f  state  in 

Council   and   applied   for   [ndian   purposes      Provision   was 

made  f<.r  t  he  appointment  "f  a  ̂ ]  ecial  auditor  of  the  accounts 

■  if  the  Secretary  <>f  state  in  Council.1 

1  T>i  1  ).  [bid    12, 
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The  Board  of  Control  was  formally  abolished.  With  respect 

to  contracts  and  legal  proceedings,  the  Secretary  of  State  in 

Council  was  given  a  quasi-corporate  character  for  the  purpose 
of  enabling  him  to  assert  the  rights  and  discharge  the  liabilities 

devolving  upon  him  as  successor  to  the  East  India  Company.1 
It  has  been  seen  that  under  the  authority  given  by  various  The 

Acts  the  Company  raised  and  maintained  separate  military  Army, 
forces  of  their  own.  The  troops  belonging  to  these  forces, 

whilst  in  India,  were  governed  by  a  separate  Mutiny  Act, 

perpetual  in  duration,  though  re-enacted  from  time  to  time 

with  amendments.2  The  Company  also  had  a  small  naval 
force,  once  known  as  the  Bombay  Marine,  but  after  1829  as 

the  Indian  Navy. 

The  Act  of  1858  transferred  to  the  service  of  the  Crown  all 

the  naval  and  military  forces  of  the  Company,  retaining,  how- 
ever, their  separate  local  character,  with  the  same  liability  to 

local  service  and  the  same  pay  and  privileges  as  if  they  were 

in  the  service  of  the  Company.  Many  of  the  European  troops 

refused  to  acknowledge  the  authority  of  Parliament  to  make 

this  transfer.  They  demanded  re-engagement  and  bounty  as 

a  condition  of  the  transfer  of  their  services,3  and,  failing  to 
get  these  terms,  were  offered  their  discharge. 

In  i860  the  existence  of  European  troops  as  a  separate 

force  was  put  an  end  to  by  an  Act  (23  &  24  Vict.  c.  100) 

which,  after  reciting  that  it  is  not  expedient  that  a  separate 

European  force  should  be  continued  for  the  local  service  of 

Her  Majesty  in  India,  formally  repealed  the  enactments  by 

which  the  Secretary  of  State  in  Council  was  authorized  to 

give  directions  for  raising  such  forces. 

In  1861  the  officers  and  soldiers  formerly  belonging  to  the 

1  Digest,  s.  35. 
2  The  first  of  these  Acts  was  an  Act  of  1753  (27  Geo.  II,  c.  9),  and  the 

last  was  an  Act  of  1857  (20  &  21  Vict.  c.  66),  which  was  repealed  in  1863 
(26  &  27  Vict.  c.  48). 

3  In  1859  they  made  a  'demonstration'  which,  from  the  small  stature 
of  the  recruits  enlisted  during  the  Indian  Mutiny,  was  sometimes  called 

the  '  Dumpy  Mutiny.'    Pritchard,  Administration  of  India,  i.  36. 
1691  H 
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Compan  pean  forces  were  invited  to  join,  and  manj 

of  them   were  transferred  to,  the  regular  army  under  the 

authority  of  an  Ad  of  that  year  (24  A  25  Vict.  C.  74).      That 

the  European  army  of  the  lata    Baal   India  Company,  except 

mall  residue,  became  merged  in  the  military  forcee  of  the 

( You  n.1 

The  naval  force  "f  the  Bast  India  Company  \va>  n<»t  amal- 

gamated with  the  Royal  Navy,  but  came  to  an  end  in  1863, 
when  it  u.i.n  decided  thai  the  defence  of  India  against  serious 

attack  by  ses  should  be  undertaken  by  I  he  Royal  Navy,  which 

was  also  to  provide  for  the  performance  of  the  duties  in  the 

Persian  <  iulf  which  had  been  previously  undertaken  bj   t  };«• 

Indian  Xavy.'- 
The  change  effected  by  the  Governmenl  of  India  Act, 

-  was  formally  announced  in  India  by  the  Queen's 
Proclamation  of  November  1.  185 

In  1859  the  Governmenl  of  [ndis  Act,  i8f  Vict. 

0.  .}i ..  \'  I  for  determining  the  officers  by  whom,  and 

the  mode  in  which,  contract-  on  behalf  of  th<    - 

State  iii  Council  were  to  1"-  executed  in  India.3 

'.1-         Th  of  great   importance  were  passed  in  the tioii  of 

I- 

Indian  Under  the  Charter  Act  of  1793  rank  and  promotion  in  the 

S(nr||(i.      Company's  civil  Bervice  wen-  Btrictly  regulated  by  seniority. 
Act,  1861.  and  ;l||  offices  in  the  'civil  line1  of  the  Company's  service 

in  [ndis  under  the  degree  of  oouncilloi 

to  the  civil  servants  of  the  presidency  in  which  the  office 

was  held.     I'm   by  reason  of  the  exigencies  of  the  public 
service,    numerous   civil   appointments   had    been    made    in 

1  Under  ■  menta  all  the  ti  to  1 
mi  the  [nd  ihment,  and  from  that  time  peaie  t.  on  tin- 
Ann  unbox  of  tl  1  the  regal 

by  the  Annual  Ann]   '•  f  the  number  actually 
rithin    M-  r    lia.jeety'a    Indian    poee 

•i"ii:ility  of  employing  Indian  tri">]>s  outaide  Ei  p.  68, 
QOtC   1. 

1  ft 

}}- 
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India  in  disregard  of  these  restrictions.  The  Indian  Civil 

Service  Act,  1861  (24  &  25  Vict.  c.  54),  validated  all  these 

irregular  appointments  in  the  past,  but  scheduled  a  number  of 

appointments  which,  in  the  future,  were  to  be  reserved  to 

members  of  the  covenanted  civil  service.1 

At  the  same  time  it  abolished  the  rule  as  to  seniority  and 

removed  all  statutory  restrictions  on  appointments  to  offices 

not  in  the  schedule.  And,  even  with  respect  to  the  reserved 

offices,  it  left  a  power  of  appointing  outsiders  under  exceptional 

circumstances.  This  power  can  only  be  exercised  where  it 

appears  to  the  authority  making  the  appointment  that,  under 

the  circumstances  of  the  case,  it  ought  to  be  made  without 

regard  to  statutory  conditions.  The  person  appointed  must 

have  resided  for  at  least  seven  years  in  India.  If  the  post  is 

in  the  Revenue  or  Judicial  Departments,  the  person  appointed 

must  pass  the  same  examinations  and  tests  as  are  required  in 

the  case  of  the  covenanted  civil  service.  The  appointment 

is  provisional  only,  and  must  be  forthwith  reported  to  the 

Secretary  of  State  in  Council  with  the  special  reasons  for 

making  it,  and  unless  approved  within  twelve  months  by  the 

Secretary  of  State  it  becomes  void.2 

The  Indian  Councils  Act,  1861  (24  &  25  Vict.  c.  67),  modi-  Indian 

fled    the    constitution    of    the    governor-general's    executive  Act  l86l 
council  and  remodelled  the  Indian  legislatures. 

A  fifth  ordinary  member  was  added  to  the  governor- 

general's  council.  Of  the  five  ordinary  members,  three  were 
required  to  have  served  for  ten  years  in  India  under  the 

Company  or  the  Crown,  and  one  was  to  be  a  barrister  or 

advocate  of  five  years'  standing.  Power  was  retained  to 

appoint  the  commander-in-chief  an  extraordinary  member.3 

Power  was  given  to  the  governor-general,  in  case  of  his 

absence  from  headquarters,  to  appoint  a  president  of  the 

council,  with  all  the  powers  of  the  governor-general  except 

those  with  respect  to  legislation.     And,  in  such  case,  the 

1  This  schedule  is  still  in  force.    Digest,  s.  93. 
2  This  provision  still  exists.    Ibid.  s.  95.  3  Ibid.  39,  40. H  2 
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governor-general  might  invest  himself  with  all  the  powen 

exercisable  by  the  Governor-General  in  Council,  except  the 

powen  with  respect  to  legislation.1 

For  purposes  of  legislation  the  governor-general's  council 
was  reinforced  by  additional  members,  not  leea  than  .-i.\  not 

more  than  twelve-  in  number,  nominated  by  the  governor- 

general  and  holding  office  for  two  years.  Of  these  additional 

members,  not  less  than  one-half  were  to  be  non-official,  that 

ja  fco  say,  persons  not  in  the  civil  or  military  service  of  the 

Crown.1  The  lieutenant-governor  of  b  province  was  also  to 

be  an  additional  member  whenever  the  council  held  a  Legisla- 

tive sitting  within  his  provirn  i 

The  Legislative  Council  established  under  the  Act  of  i 

had  ni"<li'll<'<l  its  procedure  on  that  of  Parliament,  aixl  had 

shown  whal  was  considered  an  inconvenient  degree  <>f  in- 

dependence by  asking  questions  as  t<>.  anil  discussing  the 

propriety  of.  measures  <>f  the  Executive  Government.1  The 
functions  of  the  new  Legislative  Council  were  limited  strictly 

to  legislation,  and  it  was  expressly  forbidden  to  transact 

any  business  except  the  consideration  and  enactment  of 

legislative  measures,  or  t<>  entertain  any  motion  except  a 
motion  for  leave  to  introduce  a   Hill,  or  having  referenci 

a  Bill  actually  introduced.1 

Measures  relating  t"  the  public  revenue  or  debt,  religion, 

military  or  naval  matters,  or  foreign  relations,  were  not 

t.i  be  introduced  without  the  governor-general's  sanction. 
The  assent  of  the  governor-general  was  required  t<»  ever} 

A«t    passed   by   the  oouncil,  ami  anj    such   Act    might   he 

I7« 

1    [horn    provisions  hare  been  modified  by  Bubecqucnl  legislation. 
1 1 

1  It  bad,  among  < >t h<  r  thin.-,  din  listed  the  propriety  <>f  the  grani  to 
tin-   Mysore   prii  Procecdii  <     'in.il   f^r 

pp.  i 
'
 
 

\    to  ili-  object 
 
with  which 

 
this  section

 

:  Sit  ( Iharli     \\     '1-  dispatch  < •' 
briotioni  imjKjscd  in  1861  were  relaxed  in  is 

o.  [4,  s.    i.  and  have  bean  furth'  .  64, 
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disallowed  by  the  Queen,  acting  through  the  Secretary  of 

State. 

The  legislative  power  of  the  Governor-General  in  Council 

was  declared  to  extend  to  making  laws  and  regulations  for 

repealing,  amending,  or  altering  any  laws  or  regulations 

for  the  time  being  in  force  in  the  '  Indian  territories  now 

under  the  dominion  of  Her  Majesty,'  x  and  to  making  laws 
and  regulations  for  all  persons,  whether  British  or  native, 

foreigners  or  others,  and  for  all  courts  of  justice,  and  for 

all  places  and  things  within  the  said  territories,  and  for  all 

servants  of  the  Government  of  India  within  the  dominions 

of  princes  and  States  in  alliance  with  Her  Majesty.2  But 

there  were  express  savings  for  certain  Parliamentary  enact- 

ments, for  the  general  authority  of  Parliament,  and  for  any 

part  of  the  unwritten  laws  or  constitution  of  the  United 

Kingdom  whereon  the  allegiance  of  the  subject  or  the 

sovereignty  of  the  Crown  may  depend. 

An  exceptional  power  was  given  to  the  governor-general, 

incases  of  emergency,  to  make,  without  his  council, ordinances, 

which  were  not  to  remain  in  force  for  more  than  six  months.3 

Doubts  had  for  some  time  existed  as  to  the  proper  mode 

of  legislating  for  newly  acquired  territories  of  the  Company. 
When  Benares  and  the  territories  afterwards  known  as  the 

North- Western  Provinces  were  annexed,  the  course  adopted 
was  to  extend  to  them,  with  some  variations,  the  laws  and 

regulations  in  force  in  the  older  provinces  of  Bengal,  Bihar, 

and  Orissa.  But  when  the  Saugor  and  Nerbudda  territories 

were  acquired  from  the  Marathas  by  Lord  Hastings,  and 

when  Assam,  Arakan,  and  Tenasserim  were  conquered  in 

1824,  and  Pegu  in  1852,  these  regions  were  specially  exempted 

from  the  Bengal  Regulations,  instructions,  however,  being 

given  to  the  officers  administering  them  to  conduct  their 

procedure  in  accordance  with  the  spirit  of  the  regulations,  so 

1  Explained  by  55  &  56  Vict.  c.  14,  s.  3.    Digest,  s.  63. 
2  These  powers  were  extended  by  28  &  29  Vict.  c.  17,  s.  1,  and  t,z  &  33 

Vict.  c.  98,  s.  1.    See  Digest,  s.  63.  3  See  Digest,  g.  69. 
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is  they  were  suitable  to  the  circumstances  of  the  country.1 

And  when  the  Punjab  waa  annexed  tin-  viem  taken  was  thai 

the  I  lovernor  ( Seneral  in  <  louncil  had  power  to  make  law  - 

tin-  new  territory,  not  in  accordance  with  the  forma  prescribed 
by  the  Charter  Acta  for  legislation,  but  by  executive  01 

corresponding  to  the  Orders  in  Council  made  by  tin-  Crown 
for  what  are  called  down  Colonies.  Provinces  in  which  this 

power  was  exercised  were  called  '  non-regulation  proi  inoes  '  to 
distinguish  them  from  the  '  regulation  provinces,'  which  were 

erned  bj  regulations  formally  made  under  the  Charter 

A  large  body  of  laws  had  been  passed  under  thi> 

power  "i  assumed  power,  and  in  order  to  remove  any  doubts 

as  to  their  validity  a  section  waa  introduced  int<>  the  Indian 
Councils  Act,  1861,  declaring  thai  no  rule,  law,  or  regulation 

made  before  the  passing  of  the  Act  by  the  governor-general 
"i  1  ertain  other  authorities  Bhould  be  deemed  invalid  by  i< 

of  nol  ha\  ing  been  made  in  conformity  with  the  pnn  iaaona  oi 

t  he  ( lharter  Acta.8 

The  power  of  legialation  which  had  been  taken  away  from 

the  Governments  of  Madras  and  Bombay  bj  the  charter  Act  of 

was  restored  to  them  by  the  Acl  oi  1861.    The  councila 

of  the  governors  oi  .Madia-  and  Bombay   were  expanded  fox 

legislative  purposes  by  the  addition  of  the  adv*  neral 

and  of  other  members  nominated  on  the  same  principles  as  the 

addition.il  members  of  the  governor-general's  council.3  No 
line  of  demarcation  was  drawn  between  th<-  subjects  n  served 

l"i  the  central  and  the  local  legislatures  respectively;  bul 

the  previous  sanction  of  the  governor-general  waa  made 
requisite  for  legislation  by  the  local   legislature   in  certain 

1  <  Sk  I  'in  Polity  (;nl  c<l.).  1 

1  I1nl1.n1  legislation  ■abseqoently  I  j  f"r  ili<-  pup 
i  detomuning  the   rules  which  li.nl   been   thus  \.ii 

:.t-r.il   t .  ri:  Stephen's   Bpeoch   in    the    I 
Council  in  the  debate  on  the  Pun  jab  Ifnnfa  .    .  1872,  sad  the. 

r  oontribated  by  him  to  Sir  \Y.  Hunter'*  J.ife  of  /•  1.  U. 
pp.  j  14  221. 

'  These   provi  .t  1~. »  been  modi  lenl  legislation. 
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cases,  and  all  Acts  of  the  local  legislature  required  the  sub- 

sequent assent  of  the  governor-general  in  addition  to  that 

of  the  Governor,  and  were  made  subject  to  disallowance  by 

the  Crown,  as  in  the  case  of  Acts  of  the  governor-general's 
council.  There  were  also  the  same  restrictions  on  the  pro- 

ceedings of  the  local  legislatures.1 

The  governor-general  was  directed  to  establish,  by  procla- 

mation, a  legislative  council  for  Bengal,2  and  was  empowered 
to  establish  similar  councils  for  the  North-Western  Provinces 

and  for  the  Punjab.3  These  councils  were  to  consist  of  the 

lieutenant-governor  and  of  a  certain  number  of  nominated 

councillors,  and  were  to  be  subject  to  the  same  provisions 

as  the  local  legislatures  for  Madras  and  Bomba}r. 

The  Act  also  gave  power  to  constitute  new  provinces  for 

legislative  purposes  and  appoint  new  lieutenant-governors, 

and  to  alter  the  boundaries  of  existing  provinces.4 
The  amalgamation  of  the  supreme  and  sadr  courts,  that  is  Indian 

Hio-li 

to  say,  of  the  courts  representing  the  Crown  and  the  Company  Courts 

respectively  at  the  presidency  towns,  had  long  been  in  con-        '  1 
templation,  and  was  carried  into  effect  by  the  Indian  High 

Courts  Act,  1861.5 

By  this  Act  the  Queen  was  empowered  to  establish,  by 

letters  patent,6  high  courts  of  judicature  in  Calcutta,  Madras, 

and  Bombay,  and  on  their  establishment  the  old  chartered 

supreme  courts  and  the  old  '  Sadr  Adalat '  Courts  were  to 
be  abolished,  the  jurisdiction  and  the  powers  of  the  abolished 

courts  being  transferred  to  the  new  high  courts. 

Each  of  the  high  courts  was  to  consist  of  a  chief  justice 

and  not  more  than  fifteen  judges,  of  whom  not  less  than 

1  See  note  4,  p.  100. 

2  A  legislative  council  for  Bengal  was  established  by  a  proclamation  of 
January  18,  1862. 

3  A  legislative  council  was  established  for  the  North- Western  Provinces 
and  Oudh  (now  United  Provinces  of  Agra  and  Oudh)  in  1886,  and  for  the 
Punjab  in  1897. 

*  ss.  46,  47.     Digest,  s.  74.  5  24  &  25  Vict.  c.  104. 
c  The  letters  patent  or  charters  now  in  force  with  respect  to  these  three 

high  courts  bear  date  December  28,  1865. 
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one-third,  including  tin-  chief  justice,  were  to  be  barristers,  and 
not  less  than  one-third  were  to  be  members  of  the  covenanted 

civil  service.     All  the  judges  were  t<>  t>e  appointed  1>>   and 

td  hold  office  during  tin-  pleasure  «>f  the  Crown.     The  high 
courts  were  expressly  given  Buperintendence  over,  and  power 

to  frame  rules  of  practice  for.  all  the  courts  Bubject  to  then 

appellate  jurisdiction.1 
Power  u;^  given   by  the  Act    to  establish  another  high 

court,  with  the  Bame  constitution  and  powers  as  the  high 

courts  established  at  the  presidency  townt 

>- - -'"-         The    lii'li.ui    EDgh   Courts    Act    ol    [86]    closed   ti. tit. ti  tinoe 
18C1.  onstitutional  statutes  consequent  on  the  transfer  of  the 

government  of  [ndia  to  the  Crown.    Such  A.  tc    I  Parliament 

a>  have  since  then  been  passed  foi  [ndia  have  done  little  more 

than  amend,  with  reference  tc.  minor  points,  the  Acts  *.t 
and   I M.i. 

The  Indian  High  Courts  Act,i865,*  empowered  the  t lovernor- 
General   in  Council   to   |>a  altering  the  limits  ,,f  the 

jurisdiction  of  t  lit  -  several  chartered  high  courts  and  enabling 
them  to  exercise  their  jurisdiction  over  native  Christian 

subjects  t»f  Ihi  Majesty  resident  in  Native  Stat 

Another  Act  of  the  same  year,  the  Government  <>f  India 

Act.  [865,*  extended  the  legislative  powers  of  the  governor- 

general's  council  to  all  British  subjects  in  Native  States, 
whether  servants  of  the  Crown  ox  not,*  and  enabled  the 

neral  in  <  k>uncil  to  define  and  alter,  bj  proclama- 

tion, the  territorial  limits  of  the  various  presidencies  and 

lieutenant  governorships.* 

The  Government  of  Indis  1  in  the  Secretary 

of  state  the  right  of  filling  all  vacancies  in  the  Council  of 

India,  and  changed  the  tenure  of  members  of  the  council 
103. 

*  h.  16.  Under  tli  high  ootui  tree  eetabluhed  *H  Allahabad 
in  1866.    It  1-  probable  thai  tbe  powei  wu  tbi  n  bj  exhau 

1  ■       •    -.  n.4. 
\  1. 1.  1 .  17. 

*  II.  1  ■; 
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from  a  tenure  during  good  behaviour  to  a  term  of  ten  years. 

It  also  transferred  to  the  Crown  from  the  Secretary  of  State 

in  Council  the  right  of  filling  vacancies  in  the  offices  of  the 

members  of  the  councils  in  India. 

The  Indian  Councils  Act,  1869,1  still  further  extended 

the  legislative  powers  of  the  governor-general's  council  by 
enabling  it  to  make  laws  for  all  native  Indian  subjects  of  Her 

Majesty  in  any  part  of  the  world,  whether  in  India  or  not. 

A  very  important  modification  in  the  machinery  for  Indian 

legislation  was  made  by  the  Government  of  India  Act,  1870.2 

It  has  been  seen  that  for  a  long  time  the  governor-general 

believed  himself  to  have  the  power  of  legislating  by  executive 

order  for  the  non-regulation  provinces.  The  Indian  Councils 

Act  of  1861,  whilst  validating  rules  made  under  this  power  in 

the  past,  took  away  the  power  for  the  future.  The  Act  of 

1870  practically  restored  this  power  by  enabling  the  governor- 

general  to  legislate  in  a  summary  manner  for  the  less 

advanced  parts  of  India.3  The  machinery  provided  is  as 

follows.  The  Secretary  of  State  in  Council,  by  resolution, 

declares  the  provisions  of  section  1  of  the  Act  of  1870  ap- 

plicable to  some  particular  part  of  a  British  Indian  province. 

Thereupon  the  Governor  in  Council,  lieutenant-governor, 

lieutenant-governor  in  Council,  or  chief  commissioner  of  the 

province,  may  at  any  time  propose  to  the  Governor-General 

in  Council  drafts  of  regulations  for  the  peace  and  good  govern- 

ment of  that  part,  and  these  drafts,  when  approved  and 

assented  to  by  the  Governor-General  in  Council,  and  duly 

gazetted,  have  the  same  force  of  law  as  if  they  had  been 

formally  passed  at  sittings  of  the  Legislative  Council.  This 

machinery  has  been  extensively  applied  to  the  less  advanced 

districts  of  the  different  Indian  provinces,  and  numerous  regu- 

lations have  been,  and  are  constantly  being,  made  under  it. 

1  32  &  33  Vict.  c.  98.    See  Digest,  s.  63. 
2  33  &  34  Vict.  c.  3.    Digest,  s.  68. 
3  This  restoration  of  a  power  of  summary  legislation  was  strongly  advo- 

cated by  Sir  H.  S.  Maine.    See  Minutes  by  Sir  H.  S.  Maine,  pp.  153,  156. 
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The  same  A<  t  of  1870  contained  two  other  provi 

riderable  importance.  <>n.-  .,f  them  (>.  ̂ )  repeated  ami 

strengthened  the  powei  of  the  governor-general  to  overrule 

his  council.1  The  other  (s.  6),  after  reciting  the  expediency 

of  gn  iiiL'  additiona]  facilities  for  the  employment  of  natr. 

In'li.i  'of  proved  merit  and  ability'  in  the  civil  Bervioe 
of  Hit  Majesty  in   [ndia,  enabled  any  i.  [ndia  to 

be  appointed  t<.  any  'office,  place,  01  employment  '  in  that 
Bervioe,  Dotwithstanding  that  he  lia<l  uot  been  admitted  to 

thai  service  in  the  manner  directed  by  the  Act  of  1858,  i.e. 

by  competition  in  Kit-land.  The  conditions  of  Buch  app 

mentfl  were  to  be  regulated  l>y  rules  made  by  the  Governor- 

iral  in  Council,  with  the  approval  of  the  ry  of 

Stale  in  ( louncil.1     The  result  of  these  rules  \\a>  tin-  '  statutory 

civilian."  who  has  n«.w  been  merged  in  or  superseded  by  the Provini  ial  Sen  i 

Two  small  Acts  were  passed   in    r.871,  the   Indian  Councils 

I  (34  &  35  Vict.  c.    ̂ t.3  which  inaili'  slight  extensions 
of  the  powers  of  local  legislatures,  and  the  Indian  Bishops  Act, 

a  hich  regulated  the  leave  of  aba 
«>f  Indian  bishops. 

An  Act  of   1873  (36  Vict.  c.   17)  formally  dissolved  the 

India  Company  as  from  January  1.  1^74. 

The  Indian  Councils  Act,  1874  (.17  ft  38  Vict.  c.  91),  enabled 

a  sixth  member  of  the  governor-general's  council  to  be  ap- 
pointed for  public  works  purp 

The  Council  of  India  Act  !    .    \  enabled 

the  Secretary  of  State,  fox  sp  ions,  to  appoint  anj 

■I   having   professional  ox  other  peculiar  qualifications 
a  member  of  the  Council  of  India,  with  the  old  tenure. 

'duxingg   1  behaviour,'  which  had  been  abolished  in  r 
Ml-  remembend  tint  Lord  Lytton  .1.  ted  andef 

thii  i  ,  ha  exempted  iw{>orud  cotton  goodf  from  doty  La  18; 

1  Thi-  Act  was  passed  in  consequent  <•  of  t!  High 
1  '"iirt  in  /.'.  v.  /.'.  ay,  -   Bass.  «  r 

'  This  power  m  exercised  in  the  case  .  •:'  |  w  n  p,,,. 
bebty  oonfemd  with  1  to  him.     [then  led. 
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In  the  same  year  was  passed  the  Royal  Titles  Act,  1876 

(39  &  40  Vict.  c.  10),  which  authorized  the  Queen  to  assume 

the  title  of  Empress  of  India. 

The  Indian  Salaries  and  Allowances  Act,  1880  (43  &  44 

Vict.  c.  3),  enabled  the  Secretary  of  State  to  regulate  by  order 

certain  salaries  and  allowances  which  had  been  previously  fixed 

by  statute.1 

The  Indian  Marine  Service  Act,  1884  (47  &  48  Vict.  c.  38), 

enabled  the  Governor-General  in  Council  to  legislate  for  main- 

taining discipline  in  a  small  marine  establishment,  now  called 

the  Royal  Indian  Marine,  the  members  of  which  were 

neither  under  the  Naval  Discipline  Act  nor  under  the  Merchant 

Shipping  Acts.2 

The  Council  of  India  Reduction  Act,  1889  (52  &  53  Vict. 

c.  65),  authorized  the  Secretary  of  State  to  abstain  from  filling 
vacancies  in  the  Council  of  India  until  the  number  should 

be  reduced  to  ten. 

The  Indian  Councils  Act,  1892  (55  &  56  Vict.  c.  14), 
authorized  an  increase  in  the  number  of  the  members  of  the 

Indian  legislative  councils,  and  empowered  the  Governor- 

General  in  Council,  with  the  approval  of  the  Secretary  of 

State  in  Council,  to  make  rules  regulating  the  conditions 

under  which  these  members  are  to  be  nominated.3  At 

the  same  time  the  Act  relaxed  the  restrictions  imposed 

by  the  Act  of  1861  on  the  proceedings  of  the  legisla- 

tive councils  by  enabling  rules  to  be  made  authorizing 

the  discussion  of  the  annual  financial  statement,  and  the 

asking  of  questions,  under  prescribed  conditions  and  re- 
strictions. 

The  Act  also  cleared  up  a  doubt  as  to  the  meaning  of  an 

enactment  in  the  Indian  Councils  Act  of  1861,  modified  some 

of  the  provisions  of  that  Act  about  the  office  of  ;  additional 

members  '  of  legislative  councils,  and  enabled  local  legislatures, 
with  the  previous  sanction  of  the  governor-general,  to  repeal 

1  See  Digest,  ss.  80,  113.  2  See  ibid.  63. 
3  See  ibid.  60,  71,  73. 
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or  altei  A'  ts  <-f  th<-  L'oN'rnor-general's  council  affect  im:  their 

pro  vinos.1 
Hie  Madras  and  Bombay  Armies  Ad  6  &  57  Vict. 

0.  ('j).  abolished  the  offices  <>f  commanders  in-chief  of  the 

Madras  and  Bombay  armies,  and  thus  made  possible  a  sim- 

plification nf  th<-  Indian  military  system  which  had  been 
asked  f<>r  persistently  by  f<>ur  successive  \ 

The  Contracts  (India  Office)  Act,  1903  (.;  Ed* .  VII.  c.  11). 

declared  the  mode  in  which  certain  contracts  mighl  In-  mads 

by  the  Secretary  of  State  in  Council.8 
The  Indian  <  buncils  Act,  1904  (4  Edn  .VII. 

tinning  the  power  to  appoint  s  sixth  member  of  the  <  lovernor- 

Qeneral's  Council,  removed  the  necessity  for  appointing  him 
specifically  f<>r  public  works  purpoa 

The  <  Sounci]  of  India  Act,  1907  (7  Edit .  VII,  c.  35),  modified 
the  constitution  of  the  Council  of  India. 

The  [ndian  Councils  Act,  1909  (9  Edw.  VII,  c.  4),  the 

<>f  which  will  always  be  associated  with  th<-  name  of  Lord 

Iforley  of  Blackburn,  made  important  changes  in  the  consti- 

tution an<l  functions  of  the  [ndian  legislative  oouncils,  and 

[.'avc  |x»wer  to  make  changes  in  the  executive  governments 
of  the  [ndian  pro\  baees. 

The  introduction  <>f  the  measure  was  preceded  by  dis- 

cussions and  correspondence,  which  began  in  Lord  Iforley's 
first  year  of  office  as  Secretary  of  State  for  India,  and  extended 
<.\<t  a  period  of  nearly  thn 

In  [906  the  Viceroy,  Lord  .Mint...  drew  up  a  minute  in 

which  he  reviewed  the  political  situation  in  India,  and  pointed 

out  ln.u  the  growth  of  education,  encouraged  bj   British  rule, 

In  the  abeeaoe  ..f  tin*  power  the  sphere  of  action 
of  the  then  nen  fortheNorl     fl  r  1  iimlh  wu 
oonfined  within  an  111t11ut.Min.il  trea. 

kdminietratiye  reformi  in  lu.li.i  trried  out  with  ondoe  pre* 
.  1 1  •  n. in.  y.    The  .i i>j »< .in t      :  ;   mmander-in-chief  for  [ndia,  with 
f.mr  ■abordinete  oommanderi   under    him,  waa  reoommended   by   Lord 
Willi. mi    Bentmok,  Bb  Ch  die,  and  othen  in   1833.     (Further 

Papers  1  tndm  Company's  Charter,  1833.) 
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had  led  to  the  rise  of  important  classes  claiming  equality  of 

citizenship,  and  aspiring  to  take  a  larger  part  in  shaping  the 

policy  of  the  government.  He  then  appointed  a  committee 

of  his  council  to  consider  the  group  of  questions  arising  out 

of  these  novel  conditions.  From  the  discussion  thus  com- 

menced was  developed  a  tentative  project  of  reform,  which 

was  outlined  in  a  Home  Department  letter  to  local  govern- 
ments dated  August  24,  1907.  This  letter,  after  having 

received  approval  by  the  Secretary  of  State  in  Council,  was 

laid  before  Parliament,  and  was  published  in  England  and 

India.1  The  local  governments  to  whom  it  was  addressed 
were  instructed  to  consult  important  bodies  and  individuals 

representative  of  various  classes  of  the  community  before 

submitting  their  own  conclusions  to  the  Government  of  India. 

The  replies  were  received  in  due  course,  and  are  to  be  found 

in  the  '  colossal  blue  books  '  appended  to  a  letter  from  the 
Government  of  India,  dated  October  1,  1908,  in  which  the 

situation  was  again  reviewed,  and  revised  proposals  were 

formulated.  The  views  of  the  Secretary  of  State  on  these 

proposals  were  expressed  in  a  dispatch  dated  November  27, 

1908,2  and  were  expounded  by  Lord  Morley  in  a  speech 
delivered  in  the  House  of  Lords  on  December  17,  1908. 

Reference  was  made  to  the  subject  in  the  King's  speech 
which  ushered  in  the  session  of  1909,  and  in  the  debates  on 

the  address  in  reply.  The  Bill  embodj^ing  the  proposals  of 
the  Government,  so  far  as  they  required  Parliamentary 

authority,  was  presented  by  Lord  Morley  on  February  17, 

1909,  and  was  read  a  second  time,  after  a  debate  of  two  days, 

on  February  24.  It  passed  through  committee  on  March  4, 

and  was  considered  on  report,  read  a  third  time,  and  passed 

by  the  House  of  Lords  on  March  9.  In  the  House  of  Commons 

the  Bill  was  read  a  second  time  on  April  1,  was  considered  in 

1  East  India  (Advisory  and  Legislative  Councils,  &c),  1907,  Cd.  3710. 
2  The  letter  of  October  1,  1908,  and  the  dispatch  of  November  27, 1908, 

are  to  be  found  in  vol.  i  of  the  Blue  Book  entitled  East  India  (Advisory  and 
Legislative  Councils,  &c),  1908,  Cd.  4425.  The  replies  from  the  Local 
Governments  are  embodied  in  separate  volumes. 
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committee  on  April  i<».  and  on  April  .  considered  on 

t .  read  a  thinl  time,  and  passed  with  amendments.  The 

( iornmons'  amendments  were  considered  on  May  4  and  agreed 
to  with  an  important  modification  which  epted  by 

the  Commons.    The  Act  thus  passed  received  the  Royal  A- 
on  May  25,  1909. 

The  only  important  change  in  the  Bill  during  ^age 
through  Parliament  related  to  the  creation  of  executive 

councils  for  provinces  under  lieutenant-governors.  Clai 
of  the  Bill  as  introduced  enabled  the  Governor-General  in 

Council,  with  the  approval  of  the  Secretary  of  Stab  in 

Council,  by  proclamation,  to  create  an  executive  council  i<t 

any  Buch  provinoe.  This  dan--  was  Btruck  out  by  th<-  H 

of  Lords,  restored  by  the  Bouse  ot  ('-■innic.n-.  and  eventually 
I  to  in  tin-  modified  form  in  which  it   mm   Btand 

I  of  t  he  A'  ■ 
In  the  course  <»f  the  debates  on  the  Bill  muoh  was  >ai.l 

aboul  Lord  Morley's  announcement  of  liis  intention  to 

appoint  a  native  of  India  to  a  post  on  the  Governor-General's 
council.  This  Bubjecl  was  not  Btrictly  relevanl  to  th<- 
Bill,  because,  a-  was  explained,  the  power  of  making 

these  appointments  i>  free  from  any  restriction  as  t<> 

creed,  01  place  of  birth.  Effect  was  given  to  Lord 

Morley's  intention  by  tin-  appointment  of  Mr.  Sinha,  in 
Ifai  to  the  post  of  law  member  <»f  the  Governor- 

General's  council.  This  appointmenl  carried  .1  Btep  further 
the  poll.  \  adopted  in  [907,  when  two  natives  of  India  were 

placed  on  the  Secretary  of  State's  council.  In  pursuano 
the  same  policy  natives  of  [ndia  have  been  placed  on  the 

mcils  for  Bengal,  Madras,  ami  Bombay,  and  for 
Bihar  and  <  h 

[Jnder  b.   i  of  the  Act   the  'additional'  members  of  the 

[ndian legislative  councils,  i.«-.  those  other  than  the  members 
of  the  executive  councils,  must,  instead  of  being  all  nomin 
include  elected  membi 

r.    b.  2  power  was  given  to  raise  the  number  of  members  ol 
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the  executive  councils  for  Madras  and  Bombay  to  a  maximum 

of  four,  of  whom  two  at  least  must  be  persons  who  at  the  time 

of  their  appointment  have  been  in  the  service  of  the  Crown 

in  India  for  at  least  twelve  years. 

Under  s.  3  there  is  power  to  constitute  an  executive  council 

for  any  province  having  a  lieutenant-governor.  But,  except 

in  the  case  of  Bengal,1  the  draft  of  any  proclamation  proposed 
to  be  made  in  pursuance  of  this  power  must  be  laid  before 

each  House  of  Parliament,  and  the  proclamation  may  be 

disallowed  in  pursuance  of  an  address  from  either  House. 

The  number  of  the  executive  council  must  not  exceed  four. 

S.  4  requires  the  appointment  of  vice-presidents  of  the 
several  councils. 

By  s.  5  the  Governor-General  in  Council,  the  Governors  in 

Council  of  Madras  and  Bombay,  and  the  lieutenant-governors 

or  lieutenant-governors  in  council  of  other  provinces  were 

required  to  make  rules  authorizing  at  any  meeting  of  their 

respective  legislative  councils  the  discussion  of  the  annual 

financial  statement,  and  of  any  matter  of  general  interest, 

and  the  asking  of  questions. 

Under  ss.  1  and  6  there  is  extensive  power  to  make  regula- 

tions for  carrying  the  Act  into  effect. 

And  under  s.  7  certain  proclamations,  regulations,  and  rules 

are  required  to  be  laid  before  Parliament  when  made. 

It  will  be  seen  that  the  provisions  of  the  Act  of  1909  are, 

as  is  usual  in  Acts  relating  to  India,  couched  in  wide  and 

general  terms,  leaving  all  details,  and  some  important  matters 

of  principle,  to  be  determined  by  regulations  and  rules  made 

by  the  authorities  in  India. 

The  regulations  and  rules  required  to  give  effect  in  the  first 

instance  to  the  Act  of  1909  are  to  be  found  in  a  Blue  Book  which 

was  laid  before  Parliament  in  pursuance  of  s.  7  of  the  Act.2 

1  This  exception  was  by  the  Act  of  1912  (2  &  3  Geo.  v.  c.  6,  1,  2)  extended 
to  Bihar  and  Orissa,  for  which  an  executive  council  of  three  has  been 

constituted.    See  below,  p.  132. 

2  East  India  (Executive  and  Legislative  Councils)  Regulations,  &c,  for 
giving  effect  to  the  Indian  Councils  Act,  1909  (1910,  Cd.  4987). 
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The  Blue  Book  begins  with  a  notification  fixing  November  15, 

as  the  date  at  which  the  provisions  of  the  Act  wen-  to 
come  into  operation. 

Then  follow,  under  the  headings  Nob.  II  to  IX    regulations 
and  rules  for  the  Domination  and  election  of  the  membi 

the  Beveral  legislative  councils  of  India,  other  than  those  who 

are  such  members  by  virtue  of  being  members  of  the  executive 

councils.     The  regulations  were,  in  the  case  «>f  each  council. 

of  a  genera]  character,  and  related  to  such  matters  as  number; 

qualifications,  term  of  office,  and  mode  of  filling  \ 
The  rules,  which  were  scheduled  to  I  be  regulations,  « 

detailed,   and    prescribed   the    mode   in   which   the   several 

elections  were  to  be  made.     These  regulations  and  roles  arc 

now  superseded  by  revised  regulations  issued  in  1912.? 

In  No.  X  are  to  he  found  important  rules  regulating  the 

business  of  the  Governor-General's  legislative  council,  and 
relating  to  (1)  the  discussionof  the  annual  financial  statement; 

(2)  the  discussion  of  matters  of  general  public  interest,  and 

(3)  the  asking  of  question! 

No.  X I  i-  a  Home  Department  resolution  of  t  he  <  Sovernment 

of  India,  dated  November  15,  1909,  which  describes  in  genera] 

terms   the   nature   of   the   changes   made   1>\    the  Act   of   I909, 

and  the  regulations  tinder  it.  and  has  appended  to  it  a  table 

showing  the  constitutions  of  the  Beveral  legislative  councils.1 
The  changes  made  iii  the  Legislative  councils  by  the  .\.t  of 

and  the  regulations  under  it.  as  revised  in  1912,  may 

be  considered   under  the  head-  of   (.1)  Constitution  and  (B) 

Fund  ions.4 

belon .  ]•  Appendix  1 1. 
'  Thia  table  u  now  superseded  by  ;i  new  table  showing  tin-  constitution 

of  tin-  (-Mum  \\>  under  tli'-  regulations  m  rayised  in  1912.     Bee  Appendix  1. 
4  For  the  sake  oi  oonTenienoe  the  changes  include  tht  alterations  mads 

in  pursuance  of  tin-  t<  rriturial  distributions  consequent  on  the  ' 
I  nirlnir. 
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A.    CONSTITUTION 

The  constitution  of  the  councils  is  changed  in  three  respects  : 
i.  Numbers  ; 

2.  Proportion  of  official  and  non-official  members  ; 
3.  Methods  of  appointment  or  election. 

I.  Numbers.  The  Indian  Councils  Act,  1892,  increased 

the  size  of  the  legislative  councils  constituted  under  the 
Act  of  1861.  The  maximum  of  additional  members  was 

raised  from  12  to  16  in  the  Governor-General's  council, 
and  from  8  to  20  in  the  Madras  and  Bombay  councils. 

The  limit  of  number  of  the  Bengal  council  was  raised  to  20, 

that  of  the  United  (then  North- Western)  Provinces  to  15.  The 
Punjab  and  Burma  obtained  legislative  councils  in  1897,  and 

Eastern  Bengal  and  Assam  x  in  1905,  the  maximum  strength 
being  fixed  at  15  in  the  first  two,  and  20  in  the  third. 

These  numbers  are  now  doubled  or  more  than  doubled. 

The  additional  members  of  the  Governor-General's  council  are 
to  be  not  more  than  60,  the  additional  members  of  the  councils 

of  Bengal,  Madras,  and  Bombay,  and  the  members  of  the 

councils  of  the  United  Provinces,  and  of  Bihar  and  Orissa, 

are  to  be  not  more  than  50.  In  the  Punjab  and  Burma 

the  maximum  is  raised  to  30.  In  computing  the  number 

of  members  of  the  Governor-General's  council,  8  must  be 

added  to  the  '  additional '  members,  namely,  the  6  ordinary 
members  of  the  executive  council,  the  commander-in-chief, 

and  the  lieutenant-governor  or  chief  commissioner  of  the 
province  in  which  the  council  sits.  Similarly  there  are  now 

on  the  Madras  and  Bombay  legislative  councils  4  ex  officio 

members,  namely,  in  each  case,  the  3  members  of  the  executive 

council  and  the  advocate-general ;  and  on  the  legislative 
councils  for  Bengal  and  for  Bihar  and  Orissa  there  are  the 

3  ordinary  members  of  each  of  the  new  executive  councils. 

1  Eastern  Bengal  is  now  merged  in  Bengal,  and  the  provinces  of  Bihar 
and  Orissa  and  of  Assam  have  separate  legislative  councils. 

1691  I 
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Thus  the  actual  strength  of  the  legislative  councils  under  the 

new  law  is  as  follows  :  ' 

T     .  ,    .     _         ...  Number  under  /■'■  tula-      Maximum    number 
J  none 0/1912.  ■  er  An  >>/  1009. 

India    68 
Madras    48                                       54 
Bombay    48                                  54 
Bengal    53 
United  Provinces    ...  49 
Bihar  and  Orissa     ...  44 
Punjab    30 
Burma    17                                       30 
Assam    25                                     30 

2.  Proportion  of  official  and  non-official  members. 

Undei  the  Act  of  1861  at  leasl  one-half  of  the  additional 

members  of  the  Legislative  councils  of  the  Governor-General 

and  of  tin  governors  of  Madras  and  Bombay,  and  at  leasl 

one-third  of  the  members  of  the  other  legislative  councils, 

had  to  be  non-official.  An  official  majority  was  not  required 

by  statute,  but  in  practice  was  always  maintained  before  the 

Act  of  1909,  except  in  Bombay,  where  the  official  members 

had  been  for  Borne  years  in  a  minority. 

Under  the  regulations  of  1909  and  1912  there  must  be  an 

official  majority  in  the  Governor-General's  legislative  council, 
and  a  Hon  official  majority  in  all  the  other  legislative  councils. 

The  existing  proportions,  as  Gzed  by  the  regulations,  are  as 
follows  : 

/.  /  •' ■•''•■■  '    ancilof  Officiate.  Non-Offidale.       Majority. 

Official 

lii'li.i    4 

Non-o ffit 

Madras   
Bombay    (8  10 
Bengal    [9  ;j                       1  ; 
United  Pro\  inces    . 
Bihar  and  <  taissa  1  8 
Punjab            in  i.|                       4 
Bnrm  1    6  9                      3 
Assam    9  1 5                         6 

1  Km  Inding  in  each  1  we  the  head  "f  tin  <  \o\  •  mment,  i.e.  the  « Joremor- 
1  !,  Gk>yernor,  Lieutenant-Governor,  or  Chief  Commissioner; 
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These  figures  exclude  in  each  case  the  head  of  the  govern- 

ment, i.e.  the  Governor-General,  Governor,  Lieutenant- 
Governor,  or  Chief  Commissioner.  They  also  leave  out  of 

account  the  two  '  expert '  members  or,  in  the  case  of  Bihar 
and  Orissa  and  of  Assam,  the  one  expert  member,  who  may  be 

appointed  from  time  to  time  as  occasion  requires,  and  who 

may  be  either  official  or  non-official.1  Any  alteration  in  the 
number  of  the  executive  council  would  affect  the  proportions. 

It  will  be  observed  that  these  proportions  are  fixed  by  the 

regulations,  not  by  statute.  They  were  so  fixed  in  pursuance 

of  the  policy  announced  by  the  Secretary  of  State,  who  was  of 

opinion  that  while  it  was  necessary  to  maintain  an  official 

majority  in  the  Governor-General's  council,  this  was  not 
necessary  or  desirable  in  the  case  of  the  other  councils.  Refusal 

by  the  provincial  councils  to  pass  necessary  legislation  may 

be  met  by  exercise  of  the  power  vested  in  the  Governor- 

General's  Council  to  legislate  for  any  part  of  India.  Undesir- 
able legislation  may  be  checked  by  the  power  of  veto  reserved 

to  the  head  of  the  government. 

3.  Methods  of  appointment  or  election. 

Under  the  Act  of  1861  the  '  additional '  members  of  the 

legislative  councils  were  nominated  by  the  Governor-General, 

governor,  or  lieutenant-governor,  the  only  restriction  on  his 
discretion  being  the  requirement  to  maintain  a  due  proportion 
of  unofficial  members. 

By  the  Act  of  1892  the  nominations  were  required  to  be  in 

accordance  with  regulations  made  by  the  Governor-General 
in  council  and  approved  by  the  Secretary  of  State.  Under  the 

regulations  so  made  a  certain  number  of  these  nominations 

had  to  be  made  on  the  recommendation  of  specified  persons, 

bodies,  and  associations,  the  intention  being  to  give  a  represen- 

tative character  to  the  persons  so  nominated.  There  was  no 

obligation  to  accept  the  recommendation,  but  in  practice  it 

1  There  is  no  provision  for  the  appointment  of  experts,  as  such,  on  the 
Governor-General's  legislative  council,  but  experts  could  be  placed  on  the 
Council,  when  occasion  requires,  under  his  powers  of  nominating  members- 

I  2 
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was  never  refused.  In  the  case  of  other  nominations  regard 

was  to  be  had  to  the  due  and  fair  representation  of  the  different 

classes  of  the  community.  Under  the  Act  of  1909  the 

additional  meml>ers  must  include  not  only  nominated  mem- 

bers, but  also  members  elected  in  accordance  with  regulation! 

made  under  the  Act,  and  the  regulations  of  November,  1909, 

aa  amended  in  1912.  give  effect  to  this  requirement. 

There  is  a  separate  set  of  regulations  for  every  legislative 

council,  and  scheduled  to  each  set  are  detailed  rules  as  to  the 

method  of  election. 

The  provisions  of  the  regulations  themselves  are  of  a  a 

general  character,  and  those  framed  for  the  Governor^  leneral's 
council  may  be  treated  as  typical. 

They  begin  by  fixing  the  number  of  :  additional  '  members, 
classifying  them  as  elected  or  nominated,  describing  in 

genera]  terms  the  classes  or  bodies  by  whom  the  elected 

members  arc  to  be  elected,  and  defining,  by  reference  to 

the  schedules,  the  constitution  of  the  electorates  and  the 

method  of  election.  The  constitutions  thus  provided,  both 

i  u  the  Governor-General's  council  and  for  the  other  legisla- 
tive councils,  will  be  found,  in  a  tabular  form,  in  an  appendix 

to  Ihis  book.1 

The  substitution  of  a  system  of  election  for  a  system  of 

nomination  obviously  involves  the  imposition  of  certain  dis- 

qualifications for  election.  These  disqualifications  are  laid 

down  for  the  Governor-General's  council  by  Regulation  IV. 

Inch  provides  that — 

No  person  shall  be  eligible  for  election  as  a  member  of  the 

council  if  Mich  person 

{a)  is  not  a  British  subject  ;    or 

(6)  is  an  official  ;   or 

(r)  is  a  female  ;    or 

(<Z)has  been  adjudged  by  a  competenl  civil  court  to  be  of 
unsound  mind  :  or 

-  under  twenty-five  years  of  age  ;  or 

'  Appendix  I. 



i]  HISTORICAL    INTRODUCTION  II7 

(/)  is  an  uncertificated  bankrupt  or  an  undischarged  in- 
solvent ;    or 

(g)  has  been  dismissed  from  the  Government  service  ;   or 

(h)  has  been  sentenced  by  a  criminal  court  to  imprisonment 

for  an  offence  punishable  with  imprisonment  for  a  term 

exceeding  six  months,  or  to  transportation,  or  has  been 

ordered  to  find  security  for  good  behaviour  under  the 

Code  of  Criminal  Procedure,  such  sentence  or  order  not 

having  subsequently  been  reversed,  or  remitted,  or  the 

offender  pardoned  ;   or 

(i)  has  been  debarred  from  practising  as  a  legal  practitioner 

by  order  of  any  competent  authority  ;    or 

(k)  has  been  declared  by  the  Governor-General  in  Council  to 
be  of  such  reputation  and  antecedents  that  his  election 

would,  in  the  opinion  of  the  Governor-General  in  Council, 
be  contrary  to  the  public  interest. 

But  in  cases  (g)  (h)  (i)  and  (k)  the  disqualification  may  be 

removed  by  an  order  of  the  Governor-General  in  Council  in 
that  behalf. 

Identical  provisions  are  embodied  in  all  the  other  sets 

of  regulations,  except  that  the  powers  exercisable  by  the 

Governor-General  in  Council  may  be  exercised  by  the  local 
government. 

The  positive  qualifications  both  of  electors  and  of  candidates 

are  fixed  by  the  scheduled  rules,  but  by  the  regulations  females, 

minors,  and  persons  adjudged  to  be  of  unsound  mind  are 

disqualified  for  voting. 

Every  person  elected  or  nominated  must,  before  taking 

his  seat,  make  an  oath  or  affirmation  of  his  allegiance  to  the 
Crown. 

The  ordinary  term  of  office  of  an  '  additional '  member, 
whether  nominated  or  elected,  is  three  years.  But  official 

members  and  members  nominated  as  being  persons  who  have 

expert  knowledge  of  subjects  connected  with  proposed  or 

pending  legislation  are  to  hold  office  for  three  years  or  such 

shorter  period  as  the  Governor-General  may  at  the  time  of 
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nomination  determine.  A  membei  elected  or  nominated  to 

till  a  casual  vacancy  Bits  only  for  tin-  unexpired  portion  <»f  his 
predi  term.    The  effect  oi  these  provisions,  which  axe 

repeated  in  Bubstance  in  all  tin-  Bete  of  regulations,  is  that 

t"i  elected  members  of  tin-  legislative  councils  there  must  be 
eneral  election  every  three  years. 

The  regulations  provide   for   declarii  vacant,  fox 
choice  it  determination  of  Beat  in  case  of  a  candidate  elected 

by  more  than  one  electorate,  and  for  tin-  case  of  failure  to 
elect. 

An  election  is  declared  to  be  invalid  if  any  corrupt  pra< 

i-  committed  in  connexion  therewith  by  the  candidate  eh 

ami  provision  Lb  made  for  the  determination  of  dispute 

t - >  the  validity  <>f  elect  ions. 

Tin-  tables  in  Appendix  I,  and,  Mill  more,  the  elabo 
rules  scheduled  ti»  the  regulations  under  the  Act  of  i 

Bhow  the-  number  and  diversity  <>f  the  electorates  t<>  the 

legislative  councils,  anil  tin-  variety  of  methods  adopted 
fur  constituting  the  electorates,  ami  for  regulating  their 

procedure  in  elections.  The  object  aimed  at  was  t<>  obtain, 

bo  far  ..-  possible,  a  fair  representation  of  the  different  els 

ami  interests  in  the  country,  ami  the  regulations  ami  rules 

framed  for  this  purpose  in  accordance  with  local  advioej 

anil  with  reference  ti>  the  local  conditions  of  each  province. 

The  consequent  variety  of  the  rales  makes  it  impossible  to 

generalize  their  provisions  or  t<>  Bummarize  their  contents. 

All  of  them  may  be  regarded  a-  experimental,  Borne  of  them 

are  avowedly  temporary  and  provisional.  For  instance,  it  has 

not  yet  been  found  practicable  to  constitute  satisfactory 

electorates    for    the    representatives    <>f    Indian    commi 

except     ill    the    Jlolliluy    nillliril.    nr    for    the    1 1  |  .1  VM'llt  at  i\  I 

the  Punjab  Landholders  and  Biuhammadans  on  the  <  | 

General's  council.     [Jnder  the  existing  regulations  each  of 

these  in''  ated   by  nominated   members,   hut 
election  i^  t<>  be  substituted  for  nomination  a-  Boon  • 
workable  electorate  can  be  formed. 



i]  HISTORICAL    INTRODUCTION  II9 

The  most  difficult  of  the  problems  to  be  faced  was  the 

representation  of  Muhammadans,  who  claimed  to  be  repre- 
sented as  a  separate  class  or  community.  This  problem  has 

been  attacked  in  various  ways.  One  method  adopted  is 

a  system  of  rotation.  The  representative  of  the  Bombay 

landholders  on  the  Governor-General's  council  was  elected  at 
the  first,  and  is  to  be  elected  at  the  third  and  subsequent 

alternate  elections,  by  the  landholders  of  Sind,  a  great  majority 

of  whom  are  Muhammadans,  while  at  other  elections  he  is 

to  be  elected  by  the  Sardars  of  Gujerat  or  the  Sardars  of  the 

Deccan,  a  majority  of  whom  are  Hindus.  In  the  Punjab  the 

numbers  of  the  Muhanimadan  and  non-Muhammadan  land- 

holders are  about  equal,  and  the  representative  of  this  con- 
stituency is  expected  to  be  alternately  a  Muhammadan  and 

a  non-Muhammadan.  When  these  two  seats,  the  Bombay 

seat  and  the  Punjab  seat,  are  held  by  non-Muhammadans 
there  are  to  be  two  members  elected  by  special  electorates 

consisting  of  Muhammadan  landholders  in  the  United  Pro- 
vinces and  Muhammadans  in  Bengal. 

In  some  provinces  there  are  special  interests,  such  as  the 

tea  and  jute  industries  in  Bengal  and  Assam,  mining  in 

Bihar  and  Orissa,  and  the  planting  communities  in  Madras  and 

Bihar  and  Orissa,  for  whom  special  provision  has  been  made. 

The  representation  of  smaller  classes  and  minor  interests 

will  have  to  be  met  by  nomination,  in  accordance  with  the 

needs  of  the  time  and  the  importance  of  different  claims. 

Where  the  electorates  are  scattered,  as  in  the  case  of  the 

landholders  and  the  Muhammadans,  provision  is  made  for  the 

preparation  and  publication  of  electoral  rolls  containing  the 

names  of  all  persons  qualified  to  vote. 

The  qualifications  prescribed  for  electors  in  the  case  of 

landholders  and  Muhammadans  vary  greatly  from  province 

to  province.  Landholders  must  usually  possess  a  substantial 

property  qualification.  In  some  cases  titles  and  honorary 

distinctions,  fellowships  of  Universities,  and  pensions  for 

public  service  are  recognized  as  qualifications. 
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The  qualifications  for  candidates  are,  as  a  rule,  the  same  as 

those  for  electors,  but  in  some  cases,  where  such  restrictions 

would  be  inappropriate,  other  qualifications  an-  prescribed. 

Thus  a  person  elected  to  the  Governor-General's  council  by  the 
unofficial  members  of  a  provincial  council  is  required  to  have 

a  place  of  residence  within  the  province,  and  such  practical 

connexion  with  the  province  as  qualifies  him  to  represent  it. 

The  election  is  either  direct,  or  indirect  through  elected  dele- 

gates. In  some  cases  the  electors  or  delegates  vote  at  a  single 

centre  before  a  returning  officer,  in  others  t  hey  vote  at  different 

places  before  an  attesting  officer,  who  dispatches  the  voti]  g 

paper  to  the  returning  officer. 

In  Bengal  delegates  have  been  abolished  by  the  regulations 

of  1912,  and  all  voting  is  direct. 

The  member  of  the  Governor-Generals  council  chosen  u> 

represent  the  Muhammadan  community  of  Bombay  is  elected 

by  the  Muhammadan  members  of  the  Bombay  council.  The 
Government  of  India  were  assured  that  this  method  would 

secure  better  representation  than  election  by  ■  1« ■!■  ;  hoc. 

The  procedure  for  voting  is  generally  similar  to  that  pre- 

scribed by  the  English  Ballot  Act.  But  in  some  cases,  such 

as  the  elections  ly  the  corporations  of  the  presidency  towns, 
the  chambers  of  commerce  and  the  trade  associations,  the 

voting  is  regulated  by  the  procedure  usually  adopted  by  these 

bodies  for  the  transaction  of  their  ordinary  business. 

B.   FUNCTIONS 

The  functions  of  the  legislative  councils  fall  into  three 

<li\  isions.  (a)  Legislative,  (6)  deliberative,  and  (c)  interrogatory. 

{(i)  Ltyisltit'tti The  Act  of  1909,  and  the  regulations  under  it,  make  no 

alteration    in    tin-    legislative    functions    and     power-    of    the 

provincial  councils.     These  are  still  mainly  regulated  by  the 

A.t  of  1N61.1 

Digest,  ss.  63-67,  76-78. 
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(b)  Deliberative 

Between  1861  and  1892  the  powers  of  the  legislative  councils 

were  confined  strictly  to  legislation.1  The  Actof  1892  introduced 

non-legislative  functions  by  empowering  the  head  of  the  govern- 

ment in  every  case  to  make  rules  authorizing  the  discussion  of 

the  annual  financial  statement,  provided  that  no  member  might 

propose  a  motion  or  divide  the  council.  Under  this  power  one 

or  two  days  were  allotted  annually  in  every  council  to  the  dis- 

cussionof  a  budgetalready  settled  by  the  executive  government. 

The  Act  of  1909  repealed  the  provisions  of  the  Act  of  1892 

on  this  point  and  required  rules  to  be  made  authorizing  at  any 

meeting  of  the  legislative  councils  the  discussion  of  the  annual 

financial  statement  and  of  any  matter  of  general  public  interest.2 
The  rules  made  under  this  direction  introduce  two  important 

changes — 

(i)  The  discussion  of  the  budget  is  to  extend  over  several 

days,  it  takes  place  before  the  budget  is  finally  settled,  and 

members  have  the  right  to  propose  resolutions  and  to  divide 

the  council  upon  them  ; 

(ii)  At  meetings  of  the  legislative  councils  matters  of  general 

public  importance  may  be  discussed,  and  divisions  may  be 

taken  on  resolutions  proposed  by  members. 

In  each  case  the  resolutions  are  to  take  the  form  of  recom- 

mendations to  the  Government,  and  the  Government  is  not 

bound  to  act  upon  them. 

The  rules  framed  for  the  Governor-General's  council  are 

printed  in  the  Blue  Book  of  1910,3  and  are  of  such  interest  and 

importance  as  to  justify  their  reproduction  in  an  appendix  to 

this  chapter.4  It  may  be  useful  to  summarize  here  some  of 
their  leading  provisions. 

Financial  Statement  or  Budget.  The  rules  distinguish  between 

the  financial  statement  and  the  budget.     The  first  means  the 

1  See  Digest,  ss.  64,  77.  2  9  Edw.  VII,  c  4,  s.  5. 
3  1910,  Cd.  4987. 

4  Appendix  III.  The  rules  for  the  other  councils  are  included  in  a  Blue 
Book  of  191 3  (Cd.  6714),  and  are  framed  on  similar  lines. 



122  GOVERNMENT    OF    INDIA  [ch. 

preliminary  financial  estimates  of  the  Governor-General  in 
Coumil  for  the  financial  year  next  following.  The  second 

means  the  financial  statement  as  finally  settled  by  the 

Governor-General  in  Council.  On  a  day  appointed  in  each 

year  by  the  Governor-General,  the  financial  statement,  with 
an  explanatory  memorandum,  is  to  be  presented  to  the  council 

by  tin-  finance  member,  and  a  printed  copy  is  t<>  be  supplied 
tn  each  member.    No  discussion  takes  place  on  this  day. 

The  first  Btage  of  discussion  takes  place  on  a  subsequent 

day  after  the  finance  member  has  made  any  explanations 

he  thinks  necessary.  <»n  this  < la \  any  member  may  mow 

any  resolution  entered  in  his  name  in  the  list   of  business 

relating  to  any  alteration  in  taxation,  new  Joan  or  additional 

grant  to  local  governments  proposed  or  mentioned  in  the 

financial  statement  or  explanatory  memorandum,  and  a  dis- 
cussion takes  place  on  any  resolution  SO  moved. 

The  second  stage  of  discussion  begins  after  these  resolutions 

have  been  disposed  of.  The  member  of  council  in  charge  of 

s  depai  tment  explains  the  head  or  heads  of  the  financial  state- 

ment relating  to  his  department,  and  resolutions  may  then 
lie  moved  and  discussed. 

The  range  of  discussion  is  Bubject  to  important  restrictions. 

There  is  a  schedule  to  the  rules  denning  which  heads  of  the 

financial  statement  are  open  to  or  are  excluded  from  discus- 

sion. Among  the  excluded  heads  are  military,  political,  and 

purely  provincial  affairs,  under  the  heading  '  revenue,'  stamps, 
CU8tom8,  assessed   taxes,  and  COUrtS,  and.  under  the  heading 

'expenditure,'  assignments  and  compensations,  interest  on 

debt,  ecclesiastical  expenditure,  and  Btate  railways.      I'm  -idi  - 
the  rules  themselves  exclude  from  discussion  any  of  the 

follow inLr  subjects  . 

(a)  Any  Bubject  removed  Erom  the  discussion  of  the  Governor- 

1      eral's   legislative   council    by   b.    22   of   the    Indian 
Councils  Ah  .  1861.1 

1  i.e.  matters  irhioh  the  Qovemor-QenaraJ  in  Council  has  no!  p  irei  to 
repeal  01  affect  by  any  law.    Bee  Digi  -  .  - 
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(b)  Any  matter  affecting  the  relations  of  His  Majesty's 
Government  or  of  the  Governor-General  in  Council  with 

any  Foreign  State  or  any  Native  State  in  India  ;   or 

(c)  any  matter  under  adjudication  by  a  court  of  law  having 

jurisdiction  in  any  part  of  His  Majesty's  dominions. 
Any  resolution  moved  must  comply  with  the  following 

conditions  : 

(a)  It  must  be  in  the  form  of  a  specific  recommendation 

addressed  to  the  Governor-General  in  Council ; 

(b)  it  must  be  clearly  and  precisely  expressed  and  must 

raise  a  definite  issue  ; 

(c)  it  must  not  contain  arguments,  inferences,  ironical 

expressions,  or  defamatory  statements,  nor  refer  to  the 

conduct  or  character  of  persons  except  in  their  official 

or  public  capacity  ; 

(d)  it  must  not  challenge  the  accuracy  of  the  financial 

statement ; 

(e)  it  must  be  directly  relevant  to  some  entry  in  the  financial 
statement. 

Two  clear  days'  notice  of  any  resolution  must  be  given. 

The  president  may  disallow  any  resolution  or  part  of  a  resolu- 

tion without  giving  any  reason  other  than  that  in  his  opinion 

it  cannot  be  moved  consistently  with  the  public  interests, 

or  that  it  should  be  moved  in  a  provincial  council,  and  his 

decision  cannot  be  challenged. 

The  budget  as  finally  settled  must  be  presented  to  the 

council  on  or  before  March  24  by  the  finance  member,  who 

then  describes  any  changes  made  in  the  figures  of  the  financial 

statement,  and  explains  why  any  resolutions  passed  by  the 

council  have  not  been  accepted.  No  discussion  takes  place 

on  this  day,  but  on  a  subsequent  day  there  is  to  be  a  general 

discussion  at  which  observations  may  be  made,  but  resolutions 

may  not  be  moved.  Nor  is  the  budget  as  a  whole  to  be  sub- 
mitted to  the  vote  of  the  council. 

Many  of  the  rules  for  regulating  procedure  in  debate  are  of 

a  kind  with  which  members  of  the  House  of  Commons  are 
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familiar,  but  some  of  them  present  distinctive  features.    No 

h  may  exceed  fifteen  tninul  "f  the  movei 

ami  the  membei  in  charge,  \\h"  may  Bpeak  for  thirty  minutes. 

Any  member  may  send  bis  speech  in  print  t<>  the  secretary  not 
less  than  two  clear  days  before  the  day  fixed  for  the  discussion 

of  a  resolution,  with  n>  many  copies  as  there  are  members,  ami 

one  copy  is  to  be  supplied  to  every  member.  Any  such  Bpeeoh 

may  at  the  discretion  of  the  president  be  taken  a-  read. 

Matters  of  general  public   iitt<rt*(.     Discussions  on   t: 

matters  must   !>•■  raised  by  resolution,  and  must  take  place 
after  all  the  other  business  of  the  day  has  been  concluded. 

The  general  rules  regulating  the  form  of  the  resolutions,  and 

the  discussions  upon  them.  are.  in  the  main,  the  Bams  Bfl  those 

for  the  discussion  of  resolutions  on  the  financial  statement,  the 

chief  difference  being  that  the  range  ol  discussions  is  wider 

and  that  amendments  are  allowed.  The  only  subjects  speci- 

fically excluded  from  discussion  are  those  belonging  to  the 
three  classes  mentioned  above  in  connexion  with  the  financial 

statement,    namely,    matters    for    which    the    councils   cannot 

legislate,  matters  relating  to  foreign  and  native  States,  and 

matters  under  ad  judical  ion  bys  court  of  law-,  lint  the  president 
has  t  he  Bame  discretionary  power  of  disallowing  resolution 
he  has  in  the  case  of  resolutions  on  the  tinamial  statement. 

The  right  to  move  amendments  on  resolutions  i>  made 

Bubjeot  to  restrictions  which  are  intended  to  provide 

guards  against  abuse  of  the  right.  Fifteen  days'  notice  of 
solution  is  required,  and  priority  depends  on  the  time  of 

receipt.  When  a  question  has  Keen  discussed,  or  a  resolution 

has  been  disallowed  or  withdrawn,  no  resolution  or  amend- 

ment raising  substantially  the  same  question  may  !><•  m 
within  one  year. 

(r)  Interrogatory 

Since   ;>  12  members  of  the  legislative  councils  have  hail 

the  right  to  ask  questions  under  condition-  ami  restrictions 

ribed  bj  rules.    Tin-  right  is  now  enlarged  by  alio, 

a  member  t"  put  a  supplementary  question    f"i  the  purj 
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of  further  elucidating  aity  matter  of  fact  regarding  which 

a  request  for  information  has  been  made  in  his  original 

question.'  But  the  president  may  disallow  a  supplementary 
question,  and  the  member  to  whom  it  is  addressed  may  decline 

to  answer  it  without  notice.  The  rules  which  now  govern 

the  asking  of  questions  in  the  Governor-General's  council  are 
printed  in  the  Blue  Book  of  1910,  and  are  to  be  found  in 

Appendix  II. 

The  quorum  for  the  transaction  of  business,  legislative  or 

other,  at  meetings  of  the  Governor-General's  legislative 
council  is  fixed  by  one  of  the  Regulations  of  1912  for  the 

constitution  of  that  council.  The  Regulations  for  tht-  several 
councils,  in  prescribing  a  quorum,  omit  reference  to  the 

presence  of  the  president  or  vice-president  (which  is  secured 
by  statute)  and  merely  state  that,  in  order  to  form  a  quorum, 

a  certain  number  of  members  must  be  present,  viz.,  fifteen 

additional  members  in  the  Governor-General's  council,  and 
ten  in  the  councils  of  Bengal,  Madras,  Bombay,  and  Bihar  and 

Orissa,  ten  in  the  United  Provinces,  eight  in  the  Punjab  and 
Assam,  and  six  in  Burma. 

The  Indian  High  Courts  Act,  1911  (1  &  2  Geo.  V,  c.  18)  : 

(1)  raised  the  maximum  number  of  judges  of  an  Indian 

High  Court  from  sixteen  to  twenty, 

(2)  gave  power  to  establish  new  high  courts  from  time  to 

time  as  occasion  may  require,  and  to  make  consequential 

changes  in  the  jurisdiction  of  the  courts,  and 

(3)  gave  power  to  appoint  temporary  additional  judges  of 

any  high  court  for  a  term  not  exceeding  two  years. 

The  construction  placed  on  the  power  to  establish  a  new 

high  court  given  by  s.  16  of  the  Indian  High  Courts  Act,  1861, 

had  been,  that  the  power  was  not  recurrent  and  had  been  ex- 
hausted by  the  establishment  of  a  high  court  at  Allahabad. 

The  Government  of  India  Act  Amendment  Act,  191 1 

(1  &  2  Geo.  V,  c.  25),  amended  the  pension  provisions  of  the 
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rnment  of    hi'lia  Act,   [858,  by  authorizing  the  grant 

oJ   allowances   to  the  personal    representatives  of  <!<•,. 
members  <>f  the  India  Office  staff. 

On  December  12,  191 1,  at  a  Durbar  held  at  Delhi,  Khil: 

rge  V  commemorated  in  person  1  * i  —  coronation  in  W 

minstei  Abbey  as  King  <»f  the  United  Kingdom  <>f  Great 

Britain  ami  Ireland,  and  of  the  British  dominions  beyond 

the  seas,  and  a-  Emperor  of  India.  The  event  was  un- 

precedented in  the  annal<  <>f  British  India.  Never  before 

had    an     Rngliah    kin '_r    WOTD    hi-    imperial    CTOWU    in    India  ; 

indeed,   never  before  had  a   British  sovereign  set  foot  on 

Indian   BOil.      There   had    I  •  'I  ion   that    an 

ptional  occasion  would  In-  signalized  by  exceptional 
announcements.  Hie  expectation  was  not  disappointed.  At 

the  greal  Durbar,  the  King-Emperor,  accompanied  by  the 

Queen-Empress,  was  surrounded  by  a  vast  assemblage,  which 

included  tin-  governors  and  great  officials  of  hi-  Indian  empire, 

t!i<-  great  feudatory  princes  and  chiefs  of  India,  representa- 

tives <>f  the   l-idian  peoples,  and  representatives  from  the 
military  forces  of  hi-  Indian  dominions.  Three  announce- 

ments were  made.    The  fir.-i  was  made  by  tin-  King-Emperor 

himself  and  expressed  his  persona]   feelings  and  th<>-e  of  the 

■I  Empress.  The  second  was  made  by  the  Governor- 

Genera]  on  in-half  of  the  King-Emperor,  and  declared  the 

grants,  concessions,  reliefs  and  benefactions  which  Hi-  Impeiia  I 

Majesty  had  been  pleased  to  bestow  upon  this  glorious  and 

memorabl   session.     The  third   was   made   by  the   Kin*:- 

Emperor  in  person  and  ran  a-  follows  : 

We  .He-  pleased  to  announce  to  Our  People  that  on  the 
advice  of  Our  Ministers  tendered  after  consultation  with  Our 

1  era]   in   Council    We   have  decided   upon   the 
transfer  of  the  -<-^  of  the  < lovernmenl  of  India  from  Calcutta 
to  the  ancient  Capita]  Delhi,  and.  simultaneously  and  as 
a  consequence  of  that  transfer,  the  creation  at  as  early  a  date 
as  possible  of  a  Governorship  for  the  Presidency  of  Bengal, 
of  ;i  neu  Lieutenant  Governorship  in  Council  administering 
the  areas  of  Bihar,  CI  pur,  and  Orissa,  and  of  a  Chief 
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Commissionership  of  Assam,  with  such  administrative  changes 
and  redistribution  of  boundaries  as  Our  Governor-General  in 
Council  with  the  approval  of  Our  Secretary  of  State  for  India 
in  Council  may  in  due  course  determine.  It  is  Our  earnest 
desire  that  these  changes  may  conduce  to  the  better  adminis- 

tration of  India  and  the  greater  prosperity  and  happiness  of 
Our  beloved  People. 

The  decisions  thus  announced  had  been  for  many  months 

the  subject  of  discussions  in  the  English  Cabinet,  at  the  India 

Office,  and  in  the  Governor-General's  Council,  and  of  corre- 
spondence between  the  Government  of  India  and  the  Secretary 

of  State  in  England.  But  the  secret  had  been  well  kept,  and  the 

result  of  these  deliberations  was  not  disclosed,  either  in  England 

or  in  India,  before  the  King-Emperor's  announcement  was  made. 
The  correspondence  which  led  up  to  the  Durbar  announce- 

ments is  embodied  in  a  dispatch  from  the  Government  of 

India  dated  August  25,  191 1,  and  in  the  Secretary  of  State's 
reply  of  November  1,  191 1.  The  dispatch  states  very  fully 

the  nature  of  the  proposals  submitted  to  the  Secretary  of 

State,  and  the  reasons  for  them.  The  reply  conve}rs  a  general 
assent.  As  both  dispatch  and  reply  are  printed  in  an  Appendix 

(III)  to  this  book,  it  seems  unnecessary  to  recapitulate  their 
contents  here. 

The  policy  foreshadowed  by  the  correspondence  and 

announced  at  the  Durbar  embodied  two  great  administrative 

changes  ;  a  remodelling  of  the  partition  of  Bengal,  and 

a  transfer  of  the  capital  of  India  from  Calcutta  to  Delhi. 

In  October,  1905,  the  huge  province  under  the  Lieutenant- 

Governor  of  Bengal  had  been  divided  into  two  lieutenant- 
governorships.  Of  these  the  western  retained  the  old  name  of 

Bengal  and  the  old  seat  of  government  at  Calcutta,  whilst  the 

eastern  was  augmented  by  the  addition  of  Assam,  previously 

under  a  Chief  Commissioner,  was  called  Eastern  Bengal  and 

Assam,  and  had  for  its  seat  of  government  Dacca. 

The  rearrangement  effected  in  pursuance  of  the  Durbar 

announcements  made  the  following  changes  : 

1.  It  reunited  the   five  Bengali -speaking  divisions  of  the 
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old  province  of  Bengal,  and  formed  them  into  a  presidency 
administered  by  a  governor  in  council.  The  area  of  this 

presidency  or  province  is  approximately  70,000  squaiv  miles, 

and  its  population  about  42,000,000.  The  capita]  is  -it 
Calcutta.  l>ut  it  is  understood  that  Dacca  is  to  be  treated  as 

ond  capital,  and  that  the  governor  will  reside  there,  just 

as  the  lientenant-governox  of  the  United  Provinces  frequently 
resides  at  Locknow. 

2.  h  created  a  lientenant-governorship  in  council,  consist- 

ing of  Bihar,  Ch<>t  a  Nagpur,  and  Orissa,  with  a  legislative 

council,  and  a  capital  at  Patna.  The  area  of  this  province  is 

approximately  113,000 square  miles,  and  its  population  about 

35,000,000. 
3.  it  detached  Assam  from  Eastern  Bengal  and  placed  it 

again  under  a  chief  commissioner.  Assam  has  an  area  of 

about  56,000  square  miles,  and  a  population  of  about 

5,000,000. 
These  administrative  ohanges  were  mainly  effected  under 

powers  conferred  by  Acts  relating  to  the  government  of  [ndia, 

but  some  supplementary  legislation  was  required,  both  in  India 
and  in  England. 

The  Secretary  of  State  for  India  in  Council  made  a  formal 
declaration    that    the   Covcrnor-Ceneral    of    India    should    DO 

longer  be  the  governor  of  the  presidency  of  For!  William 

in  Bengal,  but  that  a  separate  governor  should  be  appointed 

for  thai  presidency.1 
By  1  royal  warrant  dated  March  21,  1912,  Lord  Carmichael, 

]ne\  iously  governor  of  Madras,  was  a] (pointed  governor  of  the 

presidency  of  Kort  William  iii  Kendal. 

By  a  proclamation  notified  on  March  22.  [912,  ;»  new  pro- 

\ince  was  carved  out  of  the  previous  lieutenant-governorship 

of  Bengal,  was  called  Bihar  and  Orissa,  and  was  placed  under 

a  lieutenant  governor.' 

I'.\  another  proclamation  of  the  same  date  the  territories 

1  Sic  notification!  printed  in  Appendix  tV. 
printed  in  Appendii  I V. 
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that  were  in  future  to  constitute  the  Presidency  of  Fort 

William  in  Bengal  were  delimited.1 

And  by  a  third  proclamation  of  the  same  date  the  terri- 

tories which  had  before  1905  constituted  the  chief  com- 

missionership  of  Assam  were  taken  under  the  immediate 

authority  and  management  of  the  Governor- General  in 

Council,  and  again  formed  into  a  chief  commissionership, 

called  uhe  chief  commissionership  of  Assam.2 
The  authorities  for  the  powers  thus  exercised  are  to  be  found 

by  diligent  search  in  the  tangled  mass  of  enactments  relating 

to  the  government  of  India,  and  require  some  explanation. 

By  s.  16  of  the  Government  of  India  Act,  1853  (16  &  17 

Vict.  c.  95),  the  court  of  directors  of  the  East  India  Company, 

acting  under  the  direction  and  control  of  the  board  of  control, 

were  empowered  to  declare  that  the  Governor-General  in 

Council  should  not  be  governor  of  the  presidency  of  Fort 

William  in  Bengal,  but  that  a  separate  governor  was  to  be  from 

time  to  time  appointed  in  like  manner  as  the  governors  of 

Madras  and  Bombay.  In  the  meantime,  and  until  a  governor 

was  appointed,  there  was  power  under  the  same  section  to 

appoint  a  lieutenant-governor  of  such  part  of  the  presidency  of 

Bengal  as  was  not  under  the  lieutenant-governorship  of  the 

North -West  (now  United)  Provinces.3  The  power  to  appoint 

a  lieutenant-governor  was  exercised,  and  during  the  continu- 

ance of  its  exercise,  the  power  to  appoint  a  governor  remained 

in  abeyance.  But  it  still  existed,  was  inherited  by  the  Secre- 

tary of  State  from  the  Court  of  Directors  and  the  Board  of 

Control,  and  was  exercised  in  March,  1912,  when  a  governor- 

ship was  substituted  for  a  lieutenant-governorship  of  Bengal. 

Under  s.  29  of  the  Government  of  India  Act,  1858,  the 

governors  of  Madras  and  Bombay  are  appointed  by  warrant 

under  the  Royal  Sign  Manual.  The  governor  of  Bengal  is  now 

appointed  in  like  manner.4 

1  See  Appendix  IV.  As  to  previous  doubts  about  the  extent  of  the 
Presidency,  see  below,  p.  141,  n.  2,  and  Imperial  Gazetteer  of  India,  vii.  195. 

2  See  notifications  printed  in  Appendix  IV. 
3  See  below,  pp.  218,  219.  4  See  below,  p.  215. 
1C91                                                        K 
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The  power  to  constitute  the  now  province  of   Khar  and 

and  to  appoint  a  lieutenant  -governor  of  it  was  given 

46  <>f  th'-  Indian  Councils  Act,  1861.1 

The   ]mi\ut  t<>  delimit   tin-  territories  of   the   presidi  ncy 

or    province  of    Bengal   was  given    by  s.  47   of  the   Indian 

Council-  A<t,  1861,  and  8.  4  of  the  Government  of  India 

Th'  to  take  Assam  under  the  immediate  authority 

and  management  of  the  Governor-* lenera]  in  Council  and  to 

•  it  under  a  chief  commissioner  was  given  bye.  3  of  the 

<  iovernment  of  India  Acl .  185  | 

The  territorial  redistributions  made  by  the  proclamations 

of  March  j-  took  effect  on  the  following  April  1.    Under  - 

of  the  Indian  Councils  Act,  1861,1  laws  in  force  in  territories 

severed  from  a  province  remain  in  force  until  superseded  by 

further  legislation.  But  it  was  food  in  1912,  as  it  hail 

previously  been  found  after  the  alteration  of  provinces  made 

in  1905,  that  a  few  minor  adaptations  were  immediately 
needed  to  make  the  old  laws  lit  the  new  conditions.  These 

ptations  were  made  by  an  A<t  of  the  Governor-General 

in  Council,  which  was  framed  on  the  lines  of  the  Bengal  and 

'  Ad    'f    1005    (Act    VII    of    EOP5),   and    w.. 

n    measure   of    urgency,   passed    through   all    h  -    mi 

b  25,  1912.     The  Act.  among  other  things,  constitutes 

a  board  "I  revenue  for  the  pm\  in<  e  of  Bihar  and  ( trissa. 

Further  legislative  proi  ision,  mostly  of  a  technical  character, 

was  made  by  an  Acl  of  Parliament,  the  Governmenl  of  India 

Act,  [9x2,  which  received  the  Royal  Assent  on  dune  25, 

1912.5 The   Acl    recites   the   proclamations  of  March   22,   1 

below .  pp.  244,  2  \z.  eh  low .  pp.  2 : 
I"  tow  .  I'  I"  1<>«  .  p. 

111  Parliament  on  the  Coronation  l»url>ar  announoe- 
mentfl  and  on  tin-  Qovernmenl  of  I 
l'  a   ili'-  !!'■■  ■•!!  i  2   December,  1911,  and   21  and  u 

March,  ia,  17,  18,  and  20  June,  and  .-<i  July,  1912,  and  in 
1 1 1  •  •  Booee  "f  Commons  on  12  December,  1  ,;i.  and  14  February,  . 

\j.nl,  and  ;  and  r<  Jane,  1912. 
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and  then  goes  on,  by  s.  I,  to  declare  and  explain  the 

powers  and  position  of  the  new  governor  of  Bengal  and  his 
council. 

When  the  Government  of  India  Act,  1833,  became  law,  the 

intention  was  to  divide  the  overgrown  presidency  of  Bengal 

into  two  presidencies  (Fort  William  and  Agra)  and  to  have 

four  presidencies,  Fort  William  (Bengal),  Fort  St.  George 

(Madras),  Bombay,  and  Agra ;  and  each  of  these  four  presi- 
dencies was  to  have  a  governor  and  council  of  its  own. 

But  this  intention  was  not  carried  out.  The  presidency  of 

Agra  was  never  constituted,  the  governor-general  and  his 
council  continued  to  be,  under  what  had  been  meant  to  be 

a  temporary  provision,  the  governor  and  council  of  Fort 

William,  and  lieutenant-governors  were  in  course  of  time 

appointed  for  the  North- West  (now  United)  Provinces  and 

for  Bengal.1  But  the  provisions  of  the  Act  of  1833  were  still 
applicable  to  the  governor  in  council  of  Bengal,  if  and  when 

constituted.  What  was  needed,  when  that  event  took  place 

in  1912,  was  to  apply  to  the  governor  and  council  of  Bengal 

those  provisions,  mostly  in  Acts  subsequent  to  1833,  which 

applied  exclusively  to  the  governors  and  councils  of  Madras 

and  Bombay.  Among  the  provisions  so  applied  are  those 

which  relate  to  legislative  councils,  to  the  right  of  the  governor 

to  act  as  governor-general  in  the  governor-general's  absence, 
to  the  salaries  of  the  governors  and  their  councils,  and  to  the 

number  and  qualifications,  under  s.  2  of  the  Act  of  1909,  of 
the  members  of  the  executive  councils. 

The  reason  for  proviso  (a)  to  s.  1  was  the  possibility  of 

its  being  found  convenient  that  certain  powers  previously 

exercisable  by  the  Governor- General  with  respect  to  the  presi- 

dency of  Fort  WTilliam,  such  as  the  powers  with  respect  to  the 
appointment  of  temporary  judges  of  the  high  court  under  s.  3 

of  the  Indian  High  Courts  Act,  1911  (1  &  2  Geo.  V,  c.  18), 

should  be  retained  by  the  Governor-General.  The  words  '  to 

the  like  extent  as  heretofore  '  show  that  these  powers  will 
1  See  below,  p.  218,  &c. K  2 
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continue  to  Ik-  exercised  over  the  whole  of  the  old  presidency 
of  Fort  William. 

The  effect  of  proviso  (b)  i-  to  make  the  appointment  of  the 

advocate-general  to  the  legislative  council  of  Bengal  optional. 

In  Madras  and  Bombay  the  appointment  is  obligatory,1  but 

a  douht  was  fell  whether  the  advocate-general  would  be 
available  a1  ( Salcntta  if  he  remained  a  member  of  the  Governor- 

( leneral'fl  legislative  conncil. 
Subsection  (2)  of  s.  1  transferred  to  the  governor  <>f  Bengal 

the  powers  of  the  Governor-Genera]  in  Council  under  s.  1 

of  the  Indian  Presidency  Towns  Act,  1815,  to  extend  tlu> 

limits  of  the  town  of  Calcutta.1  Tin-  power  was  evidently 
conferred  on  the  Governor-General  in  hi-  capacity  of  governor 
of  Bengal. 

8  otion  2  of  the  Act  authorized  tho  creation  of  an  executive 

council  for  the  new  province  of  Bihar  and  Orissa.  S  iction  3  of 

the  Indian  Councils  Act,  1909,  had  authorized  the  creation  of  an 

executive  council  to  assist  the  lieutenant-governor  of  Bengal. 
It  also  gave  power  to  create  by  proclamation  an  executive 

council   for  any  other  province  under  a  lieutenant  governor! 

lmt  in  any  such  case  the  power  was  not  t..  be  exercised  until 

the  proclamation  had  been  laid  before  each  house  of  Parlia- 

ment, ami  either  hou-e   mighl    object.      In  order  to  facilitate 
the  immediate  establishment  of  an  executive  council  for 

Bihar  and  Orissa,  the  Act  of  iqi2  di-pen-ed  with  further 
reference  to  Parliament.  An  executive  council  ha-  now  Keen 

established,    consisting   of    the    .Maharaja    of    Darhhanga    and 

two  English  members. 

lion  3  authorize  1  the  e-t aHishmont  of  legislative  counoilfl 

for  provinces  under  chief  commissioners.  Under  the  prei 

law  legislative  council-  could  only  be  established  for  provini  es 

under  lieutenant -governors.  The  new  power  was  required 

primarily  to  enable  continuance  of  government  with  a  !• 

lathe  council  for  Assam,  l>ut  w.i-  wide  enough  to  oovet 

other  provinces,  such  a-  the  Central  Provinces.  A  legislative 

below,  p.  -'.}  r.  I"  Ion .  p 



i]  HISTORICAL    INTRODUCTION  I33 

council  was  established  for  Assam  on  November  14,  1912,  and 

a  legislative  council  for  the  Central  Provinces  on  November 

10,  1913.  The  reason  for  negativing  the  proviso  to  s.  3  of 

the  Act  of  1854  was  that  the  alteration  of  laws  and  regulations 

in  a  chief  commissionership  having  a  legislative  council  will 

be  made  in  ordinary  cases  by  that  council  and  not  by  the 

Governor-General's  legislative  council. 
Section  4  made  sundry  minor  amendments  and  repeals.  The 

amendments  set  out  in  Part  I  of  the  schedule  referred  to  in  this 

section  are  consequential.  The  first  amendment  extended  to 

the  governor  of  the  presidency  of  Fort  William  in  Bengal  the 

provisions  of  the  Indian  Councils  Act,  1861,  which  provide  for 

the  senior  governor  of  a  presidency  acting  as  viceroy  during 

any  interval  when  there  is  not  a  viceroy.  The  second  amend- 

ment fixed  the  maximum  number  of  members  of  the  legisla- 

tive councils  of  the  presidency  of  Bengal  and  of  the  province 

of  Bihar  and  Orissa. 

Under  s.  57  of  the  Act  of  1793  and  s.  71  of  the  Act  of  1833 

an  appointment  to  fill  a  vacancy  in  an  office  reserved  to  civil 

servants  had  to  be  made  from  amongst  the  members  of  the  civil 

service  belonging  to  the  presidency  in  which  the  vacancy 

occurred.  In  1793  the  presidency  of  Fort  William  in  Bengal 

included  the  whole  of  British  India  outside  the  presidencies 

of  Madras  and  Bombay.  The  presidential  restriction  had 

frequently  given  rise  to  practical  difficulties,  and  now  that 

the  limits  of  the  presidency  of  Fort  William  in  Bengal  are 

confined  to  those  of  Bengal  proper,  the  restriction,  so  far  as 

that  presidency  is  concerned,  could  not  be  justified.  The 

repeal  will,  however,  operate  also  within  the  presidencies 

of  Madras  and  Bombay,  and  enable  members  of  the  present 

Madras  and  Bombay  services  (o  be  appointed  to  any  civil 

appointment  in  India.  Section  71  of  the  Act  of  1833  referred 

to  the  presidency  of  Agra,  which  was  contemplated  but  never 

created,  and  therefore  has  always  been  a  dead  letter. 

The  other  repeals  mentioned  in  the  Schedule  are  purely 

consequential  on  the  provisions  of  the  Act. 
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The  object  of  the  saving  in  Bubsection  (2)  of  s.  4  was  to 

remove  any  possible  donbl  ae  to  whether  fchi  I  the  new 

Act  might  not  be  to  prevent  any  adjustment  <>r  alteration  <»f 

boundaries  <>f  the  presidency  of  Fori  William  in  Bengal  and 

the  new  province  of  Bihar  and  <  triasa.  The  declaratioo  in  the 
same  subsection  removes  a  doubt  which  had  been  entertained 

whether  nuclei-  >.  4  of  the  Government  of  India  Act,  1865, 
territory  could  lie  transferred  from  a  presidency  or  lieutenant- 

governorship  to  a  chief  commisedonership.1  it  i<  now  made 

clear  that  under  tin-  section  territory  can  be  transferred  both 

to  and  from  a  chj.-f  conmiissionership. 
In  the  past  the  transfer  of  territories  for  the  purpos 

forming  a  chief  oommissionerahip  had  been  effected  under  the 

power  given  by  b.  3  of  the  Government  of  India  Act,  1854 

(17  &  18  Vict. c.  7~j.-  This  power  was  exercised  in  10,01  to 
transfer  territories  from  the  lieutenant-governorship  of  the 

Punjab  to  tin-  chief  coiiinuV-ioiierdii])  of  the  North-West 

Frontier  Province.  In  September,  1912,  it  was  similarly  1 

oised  to  transfer  the  city  of  Delhi  and  part  of  the  Delhi  district 

from  the  -an  e  lieutenant-governorship  ami  take  it  under  the 

immediate   authority   and    management    of    ti  rnor- 
(ieneral  in  Council,  and  to  form  it  into  a  chief  commi.-sioncr- 

ship  to  be  known  ae  the  Province  of  J>elhi.    An  Indian  Art. 

the  Delhi  Law-  Act.  1912  (MM  of  19 12),  has  adapted  the  old 

to    the    new    Conditions.      The   intention    is    to    make    the 

site  of  the  new  capital  and  it-  Burroundings  an  -  nciau  occupy- 

ing the  .same  kind  of  position  a-  Washington  and  the  District 

of  Columbia  in  the  United  St.:' 

The  new  government  buildings  and  tin'  new  government 
house  will  l.e  placed,  not.  .,-  was  originally  intended,  to  the 

north  of  the  present  oity  of  Delhi  and  on  the  site  of  the  Coro- 

nation Durbar,  but  to  the  south-west  of  the  city  on  the  slope 

of  the  low  range  <>f  lulls  which  represents  the  southerly  exten- 

sion of  the  historic  ridge  to  the  AravaUi  Hills.  The  new  govern- 

ment house,  when  the  site  hae  been  finally  fixed,  will  probably 

aio,  sat.  below,  p.  220. 
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be  within  two  to  three  miles  of  the  Ajmir  gate  of  the  old  city, 

and  about  a  mile  and  a  half  west  of  the  tomb  of  Humaiyun. 

The  redistribution  of  territories  made  in  pursuance  of  the 

Delhi  Durbar  proclamations  involved  important  changes  in 

the  regulations  of  1909  for  the  constitution  of  legislative 

councils  in  India,  and  a  general  revision  of  those  regulations 

was  made  in  191 2.  The  reasons  for  this  revision,  and  the 

nature  and  effect  of  the  changes  made,  were  explained  in  a 

dispatch  from  the  Government  of  India,  dated  January  23, 

1913,  and  in  an  accompanying  memorandum.  The  dispatch 

and  memorandum  are  printed  in  Appendix  V  to  this  book, 

and  will,  with  the  revised  regulations,  be  found  in  a  recent 

Blue  Book  (1913,  Cd.  6714). 

The  state  entry  into  Delhi  for  the  inauguration  of  the  new 

capital  on  December  23,  191 2,  was  marred  by  the  nefarious 

attempt  on  the  life  of  the  Viceroy,  Lord  Hardinge  of  Pens- 

hurst.1 

1  For  the  correspondence  on  this  deplorable  incident  see  the  paper  pre- 
sented to  Parliament  in  191 3  (Cd.  6642). 

[The  authorities  which  I  found  most  useful  when  writing  this  chapter  were : 
Reports  of  Parliamentary  Committees  passim. ;  Calendar  of  State  Papers, 
Colonial.  East  Indies  ;  Shaw,  Charters  of  the  East  India  Company,  Madras, 
1887  ;  Birdwood,  Report  on  the  Old  Records  of  the  India  Office,  2nd  reprint, 

1891  ;  Morley's  Digest,  Introduction  ;  Stephen  (J.  F.),  Nnncomar  and  Impey, 
1885  ;  Forrest  (G.),  Selections  from  State  Papers,  India,  1772-85  ;  and,  for 
general  history,  Hunter  (Sir  W.  W.),  History  of  British  India  (only  2  vols, 

published) ;  Lyall  (Sir  A.  C),  British  Dominion  in  India  •  Lecky,  History  of 
England  in  the  iSth  century;  Hunt  (W.),  Political  History  of  England, 

1760-1801  ;  and  Mill's  History  of  British  India,  with  its  continuation  by 
Wilson.  A  useful  bibliography  is  appended  to  Sir  Thomas  Holdemess's 
Peoples  and  Problems  of  India,  in  the  Home  University  Library.] 



CHAPTEB   II 

SUMMARY    01    EXISTING    LAW 

The  administration  of    British    [ndia   rests  upon    English 

Acts  of  Parliament,  largely  supplemented  by  Indian  Acta  and 

■  !.it  i<  m-.1 

Home  At   the   head  of  the  administration    in    England    is    the 

ment.        Secretary  <-t  State,  who  exercises,  on  behalf  of  the  Crown, 

'  "">'   the  powers  formerly  exercised  by  the  Board  of  Control 

('"int  of  Din  and  who,  as  a  member  oi  the  Cabinet, 
is  responsible  to,  and  represents  the  supreme  authority   of, 

Parliament  - 

Council  ||.  ed  by  a  council,  the  Council  <>f  [ndia,  consisting 
of  [ndia.       ,        .  .         r 

ol  Bucn  number  <>t  members,  not  Less  than  ten  and  not  more 

than  fourteen,  as  the  Secretary  of  state  may  from  time  to 

time  determine.  The  members  of  the  council  are  appointed 

by  the  Secretary  of  state  and  h<>M  office  for  a  term  of  seven 

years,  with  a  power  of  reappointment  under  special  circum- 

stances for  a  furthei  term  of  five  years.  At  Least  nine  mem- 

bers oi  the  council  must  be  persons  who  have  served  ox 

resided  in  British  ln<lia  for  no1  Leas  than  ten  years,  and  \\h<> 

have  Left  British  [ndia  n<>t  more  than  five  years  before  their 

appointment.  A  member  of  tin-  council  oannot  >it  in 

Pai  Liamenl  .;1 

'I'll.-  duties  of  the  Council  of  [ndia  an-  to  conduct,  under 
the  direction  of  tl  <i\  ol  state  tin-  business  transacted 

in  the  United  Kingdom  in  relation  t<>  tin'  government  of 

[ndia and  tin-  correspondence  with  [ndia.    The  Secretary  of 

I  "i   authorities  oo  tin-  existing  system  "f    sdininistimtion    see    tht 
bibliography  appended  t"  the  \>  rj  useful  Little  book 
of  India,  by  8ir  Thomas  Holdomoss,  in  the  Home  Universitj  Library,    lis 

•  iiiii.il  Reports  on  tip  HorsJ  fend  Material  Progn  >^  <'f  India 
(191  j)  sbooJd  also  be  oonsulted. 

Dsjast,  s.  2.  '  Ibid.  2,  3. 
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State  is  president  of  the  council,  and  has  power  to  appoint 

a  vice-president.1 

Every  order  proposed  to  be  made  by  the  Secretary  of  State 

must,  before  it  is  issued,  be  either  submitted  to  a  meeting  of 

the  council  or  deposited  in  the  council  room  for  seven  days 

before  a  meeting  of  the  council.  But  this  requirement  does 

not  apply  to  orders  which,  under  the  old  system,  might  have 

been  sent  through  the  secret  committee.2 
In  certain  matters,  including  the  expenditure  of  the  revenues 

of  India,  orders  of  the  Secretary  of  State  are  required  by  law 

to  obtain  the  concurrence  of  a  majority  of  votes  at  a  meeting 

of  his  council,  but  in  all  other  matters  the  Secretary  of 

State  can  overrule  his  council.  Whenever  there  has  been 

a  difference  of  opinion  in  council  any  member  has  a  right  to 

have  his  opinion,  and  the  reasons  for  it,  recorded.3 
The  council  is  thus,  in  the  main,  a  consultative  body, 

without  any  power  of  initiation,  and  with  a  limited  power 

of  veto.  Even  on  questions  of  expenditure,  where  they  arise 

out  of  previous  decisions  of  the  Cabinet,  as  would  usually 

be  the  case  in  matters  relating  to  peace  or  war,  or  foreign 

relations,  it  would  be  very  difficult  for  the  Council  to  withhold 

their  concurrence  from  the  Secretary  of  State  when  he  acts 

as  representative  and  mouthpiece  of  the  Cabinet. 

For  the  better  transaction  of  business  the  council  is  divided 

into  committees.4 

The  establishment  of  the  Secretary  of  State,  that  is  to  say  Staff  of 

the  permanent  staff  constituting  what  is  popularly  known  office, 

as  the  India  Office,  was  fixed  by  an  Order  of  the  Queen  in 

Council  made  under  the  Act  of  1858. 5  It  is  divided  into 

departments,  each  under  a  separate  permanent  secretary,  and 

the  committees  of  the  council  are  so  formed  as  to  correspond 

to  these  departments. 

All  the  revenues  of  India  are  required  by  law  to  be  received  Indian 

for  and  in  the  name  of  the  King,  and  to  be  applied  and 

1  Digest,  ss.  5-10.  2  Ibid.  12-14.  3  Ibid.  10. 
4  Ibid.    11.  5  Ibid.    18. 
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disposed  ol  exclusively  for  the  purposes  of  the  <  lovernmi  I 

India.1  The  expenditure  of  these  revenues,  both  in  India  sod 
elsewhere,  1-  declared  to  be  Bubject  to  the  control  ol  the 

oi  State  in  Council,  and  ao  grant  or  appropriation 

<>f  any  pari  <<f  the  revenues  Lb  to  be  made  without  the  con- 

cum  majority  of  the  vol  meeting  of  the  Council 

oi   India.-    Except  for  preventing  or  repelling  actual  in\ 

oi   Bis  Majesty's  Indian  possi  >r  under  other  Budden 
an<l  urgent  necessity,  the  revenues  of  India  are  oot,  without 

the  consent  of  both  li  I    Parliament,  to  be  applicable 

to  defraying  the  expenses  of  any  military  operation  <  < 

on  beyond  the  external  frontiers  of  tl.  II.- 

Majesty's  forces  charged  upon  those  revenues.9 
Audit  The  accounts  (»f  the  Indian  revenues  and  expenditure  are 

laid  annually   before   Parliament,  and   the  accounts  of  the 

Secretary  oi  State  in  Council  arc  audited  by  an  auditor,  who 

ppointed  by  the  King  03   warrant  countersigned  by  the 

( Ibancelloi  of  the  Exchequer.4 

Contract!       For  the  purpose  ol   legal  proceedings  and  contracts,  hut 
and  1'  c  . 

proceed-  Q0"  ''"'  ,,H'  purpose  of  holding  property,  the  Secretary  ..f 
State  in  Council  is  a  juristic  person  or  body  corporate  by 

that  name,  having  the  Bame  capacities  and  liabilities  as  the 

East  India  Company.1  Be  has  also  statutory  powers  oi 

contracting  through  certain  officers  in  India.1 

m-         At  the  head  of  the  Government  in  India  is  the  uovernor- 

[ndut,        general,  who  is  also  viceroy,  01  representative  <>f  the  King. 

He   is  appointed   l>v   the   Kin::  by   warrant    under  his 
nor-  '  ' 

Ml        manual,  and   usually  holds  office  for  S   term  of  five  yr;n-: 

The  lh  has  a  council,  which  at  present  consists  of  Bix  memb 

1  '     I"  sides  the  commander  in  chief,  who  may  We.  and  in  practice 
always  1-.  appointed  an  extraordinary  meml 

The  <  ;< i\ .  r  ii< »i   ol    Bengal,  Madia-  or   Bombay   1-  also  an 1  Digi 

[bid  
S  

r,  the  practical  
qualifications  

»•(  tl. mi  Mt  noted  above. 

1    Odd,  .  ;.  '    II;  :  *  Ibid.   ;.. 
'  Ibid  '  Ibid.  36,  •  Ibid.  38 

council. 
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extraordinary  member  of  the  council  whenever  it  sits  within 

his  province  (which,  in  fact,  never  happens).1 
The  power  given  by  an  Act  of  1874  to  appoint  a  sixth 

ordinary  member  specifically  for  public  works  purposes  was 

made  general  by  an  Act  of  1904. 

The  ordinary  members  of  the  governor-general's  council 
are  appointed  by  the  Crown,  in  practice  for  a  term  of  five 

years.  Three  of  them  must  be  persons  who,  at  the  time  of 

their  appointment,  have  been  for  at  least  ten  years  in  the 

service  of  the  Crown  in  India,  and  one  must  be  a  barrister  of 

England  or  Ireland,  or  a  member  of  the  Faculty  of  Advocates 

of  Scotland,  of  not  less  than  five  years'  standing.2 
If  there  is  a  difference  of  opinion  in  the  council,  in 

ordinary  circumstances  the  opinion  of  the  majority  prevails, 

but,  in  exceptional  circumstances,  the  governor-general  has 

power  to  overrule  his  council.3 

If  the  governor-general  visits  any  part  of  India  unaccom- 
panied by  his  council,  he  is  empowered  to  appoint  some 

ordinary  member  of  his  council  to  be  president  of  the  council 

in  his  place,  and,  in  such  case,  there  is  further  power  to  make 

an  order  authorizing  the  governor-general  alone  to  exercise  all 

the  executive  powers  of  the  Governor-General  in  Council.4 
The  official  acts  of  the  central  Government  in  India  are 

expressed  to  run  in  the  name  of  the  Governor-General  in 

Council,  often  described  as  the  Government  of  India.5  The 
executive  work  of  the  Government  of  India  is  distributed 

among  departments  which  may  be  compared  to  the  depart- 
ments of  the  central  Government  in  England.  There  are 

at  present  nine  of  these  departments — Finance,  Foreign, 

Home,  Legislative,  Revenue  and  Agriculture,  Public  Works, 

Commerce  and  Industry,  Army,  and  Education.  At  the  head 
of  each  of  them  is  one  of  the  secretaries  6  to  the  Government 

1  Digest,  s.  40.  2  Ibid.  39.  3  Ibid.  44.  4  Ibid.  45,  47. 
5  Legislative  sanction  for  this  name  is  given  by  the  Indian  General 

Clauses  Act  (X  of  1897,  s.  3  (22) ). 

6  In  the  case  of  the  department  of  education  there  is,  in  addition  to  the 
secretary,  a  joint  secretary  who  is  a  member  of  the  Indian  educational  service. 



140  GOVERNMENT   OF   INDIA  [ch. 

of  India,   who  corresponds  t<i  the  permanenl  ay  m 

Bngland,  and  each  i>f  them,  except  tin-  Foreign  Department, 
isigned  to  the  special  care  of  one  of  the  members  <>f  council. 

The  Foreign  Department  is  under  the  immediate  super- 
intendence of  the  viceroy,  who  may  be  thus  called  his  own 

foreign  minister,  although  members  »>f  tin-  council  Bhare 
responsibility  for  such  matters  relating  to  the  department  as 

come  within  their  cognizance. 

Besides  these  nine  departments  of  the  Secretariat,  there 

axe  Bpecial  departments,  outside  tl     S        I  uiat  departments 

but  attached  to  some  one  of  them.    These  Bpecial  department! 
either  transact   branches  of  work  which  the  Government  of 

India  keeps  in  its  own  hands,  <»r  exercise  supervision 

branches  of  work  which  are  conducted  l>y  the  Local  Govern" 

incuts.    Thus  the   Director-General  of  the  Posts  and  Tele 

graphs,  the  Surveyor-General,  and  the  Railway  Board,  arc  at 

the  head  of  departments  which  arc  centrally  administered. 

<>ii    the    other    band,    the    [nspector-General    <>f    For 
and    the    Director-General  of  the  Indian   Medical   Service, 

represent     departments    which    are    administered    by    the 

Local  Governments  but  supervised  by  the  Government  <>f 
India. 

In  the  transaction  <>f  business,  minor  questions  are  settled 

departmentaUy.  Questions  involving  a  difference  of  opinion 

between  tw<>  departments,  or  raising  any  grave  issue,  are 
brought  up  t<>  be  settled  in  council. 

The  council  usually  meets  once  a  week,  hut  special  meet 

may   l.c  BUmmoned  at   any   time.      The   meeting  aie  private, 

and  the  procedure  is  of  the  same  informal  kind  as  at  a  meeting 

of  the  English  Cabinet,  the  chief  difference  being  that  one  «>f 

the  secretaries  to  the  Government  usually  attend.-,  during  the 

discussion  >>i  any  quesl  ion  affecting  his  department, and  takes 
a  note  "1  t he  oidei  passed.1 

1  ra>deeoiiptkm  of  the  mode  <>f  tnatn  ting  buaini  -.-  in  >  ouncil  1  • 

tin-  wq&  of  the  Goveounecri  m  '  di  pejrtnu  ntelia  ■!,'  tee  Lord  Mini 
India, $,  .(.,  aud  as  to  the  effect  of  deptrtmenteJiiing,  sec  Btnehey,  p.  OS. 



Il]  SUMMARY   OF   EXISTING   LAW  141 

Every  dispatch  from  the  Secretary  of  State  is  circulated 

among  all  the  members  of  the  council,  and  every  dispatch 

to  the  Secretary  of  State  is  signed  by  every  member  of  the 

council  who  is  present  at  headquarters,  as  well  as  by  the 

viceroy,  unless  he  is  absent. 

If  any  member  of  the  council  dissents  from  any  dispatch 

signed  by  his  colleagues,  he  has  the  right  to  append  to  it 
a  minute  of  dissent. 

The   headquarters   of   the    Government   of   India   are   at 

Delhi  during  the  cold  weather  season,  and  at  Simla  during 

the  rest  of  the  year.1 

For  purposes  of  administration  British  India  is  now  divided  Tnc  local *■      x  govern- 
into  fifteen  provinces,  each  with  its  own  local  government,  mcnts. 

These  provinces  are  the  old  presidencies2  of  Bengal  (Fort 
William),  Madras  (Fort  St.  George),  and  Bombay ;  four 

Lieutenant-Governorships,  namely,  Bihar  and  Orissa,3  the 

United  Provinces  of  Agra  and  Oudh,4  the  Punjab,  and 

Burma;5  and  eight  Chief  Commissionerships,  namely,  the 

Central  Provinces,  Assam,  Delhi,  Ajmere-Merwara,  Coorg, 

British  Baluchistan,6  the  North-West  Frontier  Province," 
and  the  Andaman  Islands. 

The  provinces  of  Bengal,  Madras,  and  Bombay  are  each 

under  a  governor  and  council  appointed  by  the  Crown,  in 

practice  for  a  term  of  five  years,  the  governor  being  usually  an 

English  statesman,  and  the  council  consisting  at  present  of 
three  members  of  whom  two  are  members  of  the  Indian  Civil 

1  As  to  the  advantages  and  disadvantages  of  Simla  as  a  seat  of  Govern- 
ment, see  Minutes  by  Sir  H.  S.  Maine,  No.  70. 

2  As  to  the  ambiguity  of  the  term  '  presidency,'  see  Chesney,  Indian 
Polity  (3rd  ed.),  pp.  79,  88.    Imp.  Gazetteer,  vii.  195. 

3  Constituted  in  191 2  out  of  teiritories  previously  forming  part  of  the 
Presidency  of  Fort  William  in  Bengal.    See  Act  VII  of  19 12. 

4  Constituted  in  1901  by  the  union  of  the  Lieutenant-Governorship 
of  the  North-Western  Provinces  with  the  Chief  Commissionership  of 
Oudh. 

5  Placed  imder  a  lieutenant-governor  in  1897. 
6  Made  a  Chief  Commissionership  in  1887. 
7  Carved  out  of  the  Punjab,  and  placed  under  a  Chief  Commissioner 

in  1901. 
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Service  of  twelve  years'  standing.1  The  governors  of  Bengal, 
Madras,  and  Bombay  have  the  privilege  of  communicating 

directly  with  the  Secretary  of  State  and  have  tl  owet 

.i~  the  governor-genera]  of  overruling  their  councils  in  • 
of  emergency.     For  reasons  which  arc  mainly  historical,  the 
control  of  the  Governmenl  of  [ndia  over  the  Governments  of 

Madras  and    Bombay,   and    now  over  the   Governmenl    of 

Bengal,  Lb  less  complete  than  over  other  local  Governments. 

Th<-   lieutenant-governors   have,   as  a   rule,   no  executive 

councils,1  and  arc  appointed  by  tin-  governor-general,  with 

the  approval  of  the  King.1    Tiny  are  in  practice  app 

from  the  Indian  Civil  Service,4  and  hold  office  for  five  y» 

The  chief  commissioners  are  appointed  by  th  rnor- 
t  Sonera!  in  Council.  In  some  cases  this  office  is  combined  with 

another  post.  Thus  the  Resident  at  Mysore  is,  tx  officio,  Chief 

<  iornmissioner  of  Coorg,  and  the  <  lOveroor-t  Seneral's  Agent  for 
Rajputanais,  ex  officio,!  Ihief  Commissioner  of  Ajmere-Merwara, 

!>o  the  chi'f  Commissioners  of  British  Baluchistan  and 

of  the  North-Wesl  Frontier  Province  are  Governor-General's 
ats  for  dealing  with  the  neighbouring  tribes  outside 

l'.i  itish  India. 

Under  an  arrangsmenl  made  in  1902  the  'Assigned  Dis- 

tricts'of  Berarare  leased  in  perpetuity  to  the  British  <  lovern- 
ment.  and  ire  administered  by  the  chief  Commissioner  of  the 
Central  Proi  UK  1 

iiuiiiu  The    constitution    of    the    Governor-General's    legislative 

,',,",','         council    was   materially  altered    by    the   Indian   Councils    A<t. 

I,  and  t  he  regulations  under  it.  which  were  further'  i.  \  used 

in  1912.  Its  exist iiiLr  constitution  1-  described  above  in 

( Chapter  T.  and  in  the  Digest . 

1  l>i  0,51.    Under  the  Indian  Councils  Act,  1909,  thei 
n>  increase  tl»-  number  t . .  four. 

I  In-  Lieutenant-Governor  of  Bihar  and  Orissa  has  an  Executive  ( !oun<  il. 
Liahed  in  191  2. 
D  Dnder  the  Indian  CouncQs  Act,  1909,  then 

1  onatitute  i m  1  uti\i-  1  ouncda  fur  lii 
4  Then  may  l  Sir  H.  Damnd. 
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The  legislature  thus  formed  bears  the  awkward  name  of 

'  the  Governor-General  in  Council  at  meetings  for  the  purpose 

of  making  laws  and  regulations.'  But  the  council  as  con- 
stituted for  legislative  purposes  is  usually  described  as  the 

legislative  council  of  the  Governor-General. 

The  Governor-General  in  Council  at  these  meetings  has 

power  to  make  laws — 

(a)  for  all  persons,  for  all  courts,  and  for  all  places  and 

things  within  British  India  ;   and 

(b)  for  all  British  subjects  of  His  Majesty  and  servants 

of  the  Government  of  India  within  other  parts  of 

India,  that  is  to  say,  within  the  Native  States  ;   and 

(c)  for  all  persons   being   native   Indian  subjects   of   His 

Majesty,  or  native  Indian  officers  or  soldiers  in  His 

Majestj-'s  Indian  forces  when  in  any  part  of  the 

world,  whether  within  or  without  His  Majesty's 
dominions  ;   and 

(d)  for  all  persons  employed  or  serving  in  the  Royal  Indian 

Marine.1 
But  this  power  is  subject  to  various  restrictions.  For 

instance,  it  does  not  extend  to  the  alteration  of  any  Act 

of  Parliament  passed  since  i860,  or  of  certain  specified 

portions  of  earlier  Acts,2  and  does  not  enable  the  legislature 
to  make  any  law  affecting  the  authority  of  Parliament  or 

any  part  of  the  unwritten  laws  or  constitution  of  the  United 

Kingdom  whereon  may  depend  the  allegiance  of  any  person 

to  the  Crown  or  the  sovereignty  or  dominion  of  the  Crown 

in  any  part  of  British  India.3 
Measures  affecting  the  public  debt  or  revenues  of  India, 

the  religion  or  religious  rites  or  usages  of  any  class  of  His 

Majesty's  subjects  in  India,  the  discipline  or  maintenance 

1  Digest,  s.  63.  As  to  whether  there  is  any  power  to  legislate  for  servants 
of  the  Government  outside  '  India,'  see  the  note  (c)  on  that  section. 

2  Namely,  3  &  4  Will.  IV,  c.  85,  except  ss.  84  and  86  ;  16  &  17  Vict.  c.  95  ; 
17  &  18  Vict.  c.  yj  ;  21  &  22  Vict.  c.  106  ;  22  &  23  Vict.  c.  41.  See  24  &  25 
Vict.  c.  67,  s.  22,  as  amended  by  32  &  33  Vict,  c  98,  s.  2. 

3  Digest,  3.  63. 
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of  the  military  or  naval  forces,  or  the  relations  of  the  *  lovern- 
ment  with  foreign  States,  cannot  be  introduoed  by  any 

meml>er  without  the  previous  sanction  of  the  governor- 

general.1  Every  Act  requires  the  <:<>vernor-generar>  assent, 
unless  it  is  reserved  by  him  for  the  signification  of  His 

Majesty's  pleasure,  in  which  case  the  power  of  assenting  rests 
with  the  (Vown.  The  assent  of  the  Crown  is  in  other  i 

not  neoessary  to  the  validity  of  an  Act,  but  any  Act  may 

be  disallowed  by  tin-  ( Inro n- 
Th<-  legislative  procedure  al  meetings  «>f  the  Legislative 

Council  is  regulated  by  rules  made  by  the  council  and  assented 

to  by  the  v,<,vcrn<>r-<_'<-noral.3 

Under  the  Act  of  1861  the  powers  of  the  Legislative 

Council  were  strict ly  confined  to  the  consideral  ton  <>f  meae 

introduoed  into  the  council  f<>r  the  purpose  of  enactment  or 

the  alteration  of  rules  for  the  conduct  <»f  business.*  But  by 
the  Indian  Councils  Act,  1909,  and  the  rules  made  under  it. 

powers  are  given  to  discuss  and  move  resolutions  on  the 
annual  financial  statement,  to  move  resolutions  on  matters  of 

genera]  public  interest,  and  to  ask  questions,  including  supple 

mentary  questions.  For  the  rules  on  these  subjects  see 

Appendix  II.  Under  the  rules  made  in  pursuance  of  this 

power  the  annual  financial  statement  must  l>e  made  publicly 

in  the  council.  Every  member  is  at  liberty  to  make  any 
observations  he  thinks  tit.  and  the  financial  member  of  the 

council  and  the  president  have  the  righl  of  reply.  Under 

the  Bame  rules  due  notice  must  be  given  of  any  question,  and 

every  question  must  l>e  a  requesl  f<>r  information  only. 

and  must  nol  be  put  in  argumentative,  or  hypothetical, 

01  defamatory  language.  No  discussion  is  permitted  in 

respeol  of  an  answer  given  on  behalf  of  the  Government, 

and    the   president    may   disallow   any   question    which,    in 

US  opinion,  eannol   l>e  answerer]  consistently  with  the  public 

inter 

1  II. 

1  [bid  '  -      ii...\. .  |. 
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Besides  the  formal  power  of  making  laws  through  the 

Legislative  Council,  the  governor-general  has  also,  under  an 

Act  of  1870,1  power  to  legislate  in  a  more  summary  manner, 

by  means  of  regulations,  for  the  government  of  certain 

districts  of  India  of  a  more  backward  character,  which  are 

denned  by  orders  of  the  Secretary  of  State,  and  which  are 

'  scheduled  districts  '  within  the  meaning  of  certain  Acts  of 

the  Indian  Legislature.  Under  a  section  of  the  Act  of  1861  2 

the  governor-general  has  also  power,  in  cases  of  emergency, 

to  make  temporary  ordinances  which  are  to  be  in  force  for 

a  term  not  exceeding  six  months. 

The  Governor-General  in  Council  also  exercises  certain 

legislative  powers  with  respect  to  Native  States,  but  in 

his  executive  capacity,  and  not  through  his  legislative 

council.3 

Local  legislatures  were  established  by  the  Indian  Councils  Local 

Act,  1861,  for  the  provinces  of  Madras  and  Bombay,  and  tures. 

have,  under  the  powers  given  by  that  Act  and  by  the 

Government  of  India  Act  191 2,  since  been  established  for 

Bengal,  for  the  United  Provinces  of  Agra  and  Oudh  as 

constituting  a  single  province,  for  the  Punjab,  for  Burma, 

for  the  province  of  Bihar  and  Orissa,  and  for  the 

Chief  Commissionerships  of  Assam,  and  of  the  Central 

Provinces.  The  constitutions  of  the  local  legislatures 

are  now  regulated  by  the  Indian  Councils  Act,  1909, 

and  the  regulations  under  it,  and  by  section  3  of  the 

Government  of  India  Act,  1912  (relating  to  Chief  Com- 

missionerships). They  are  described  in  Chapter  I  and  in 

the  Digest. 

The  powers  of  the  local  legislatures  are  more  limited  than 

those  of  the  governor-general  in  his  legislative  council. 

They  cannot  make  any  law  affecting  any  Act  of  Parliament 

for  the  time  being  in  force  in  the  province,  and  may  not, 

1  33  Vict.  c.  3,  s.  1,  above,  p.  105.    Digest,  s.  68. 
2  24  &  25  Vict.  c.  67,  s.  23.    Digest,  s.  69. 
3  See  Chapter  V. 3  See  Chapter  V. 

1691  L 
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without  the  previous  sanction  of  the  governor-general,  make 

or  take  into  consideration  any  law — 

(a)  affecting  the  public  d«-l>t  of  India,  or  the  customs  du1 
or  any  other  tax  or  duty  for  the  time  being  in  force 

and  imposed  by  the  authority  of  the  Governor-*  ieneral 
in  Council  for  the  genera]  purposes  of  the  Government 
of  India  ;    or 

(6)  regulating  any  of  the  current  coin,  or  the  issuing  of 

any  ''ills,  notes,  or  other  paper  currency  :   or 

(c)  regulating  the  conveyance  of  letters  by  thi  iffioe 

or  messages  by  the  electric  telegraph  within  the  1 
\ inee  ;    or 

(J)  altering  the  Indian  Penal  Code  ;   or 

(c)  affecting  the  religion  or  religious  rites  or  usages  of  any 

class  of  Eis  Majesty's  subjects  in  India;  or 
(/)  affecting  the  discipline  or  maintenance  of  any  pari  of 

His  Majesty's  naval  or  military  forces;   or 
(g)  regulating  patents  or  copyright  ;   01 

(h)  affecting  the  relations  of  the  Government  with  foreign 

princes  or  States.1 
Until    1892  their  powers  were  much  restricted   by  their 

inability  to  alter  any  Act  of  the  Governor-General  in  Council, 
but  under  a  provision  of  the  Indian  Councils  Act,  1892,  the 

local   legislature  of  any  province   may,   with  the  previous 

Banction  of  the  governor-general,   repeal  or  amend   a 

that    province  any  law  or  regulation   made   1>\    any  other 

authority  in  India.' 
Ac'  I    i'\    a    local   legislature   in   India   require   the 

•it    of    the    governor-general,    and    are   subject    to   dis- 
allowance by  the  Crown  in  the  Bame  manner  as  A<  ts  of  the 

rnor-general's  legislative  council.1    The   restrictions  on 
the  subjects  of  discussion  at  that  council  also  apply  to  meetings 

of  t  he  local  legislature 

\  .    precise    line   of   demarcation    is   drawn    between    the 

subjects  which  are  reserved  to  the  control  of  the  local  legis- 

Dig    •.  •.  ;<..  •   II. ii  ■  Il>i.i 
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latures  respectively.1  In  practice,  however,  the  governor- 

general's  council  confines  itself  to  legislation  which  is  either 
for  provinces  having  no  local  legislatures  of  their  own,  or 

on  matters  which  are  beyond  the  competency  of  the  local 

legislatures,  or  on  branches  of  the  law  which  require  to  be 

dealt  with  on  uniform  principles  throughout  British  India. . 

Under  this  last  head  fall  the  so-called  Indian  codes,  including 
the  Penal  Code,  the  Codes  of  Civil  and  Criminal  Procedure, 

the  Succession  Act,  the  Evidence  Act,  the  Contract  Act,  the 

Specific  Relief  Act,  the  Negotiable  Instruments  Act,  the 

Transfer  of  Property  Act,  the  Trusts  Act,  and  the  Easements 
Act, 

The  law  administered  by  the  courts  of  British  India  consists,   Indian 

so  far  as  it  is  enacted  law,  of — ■ 

(1)  Such  Acts  of  Parliament  as  extend,  expressly  or  by 

implication,  to  British  India  ; 2 
(2)  The  regulations  made  by  the  Governments  of  Madras, 

Bengal,  and  Bombay  before  the  coming  into  operation 

of  the  Government  of  India  Act,  1833  (3  &  4  Will.  IV, 

c  85)  ;3 
(3)  The  Acts  passed  by  the  Governor-General  in  Council 

under  the  Government  of  India  Act,  1833,  and  subse- 

quent statutes  ; 4 

1  As  to  the  relations  between  the  governor-general's  council  and  local 
legislatures,  see  Minutes  by  Sir  H.  S.  Maine,  No.  69. 

2  See  the  Statutes  relating  to  India,  published  by  the  Indian  Legislative 
Department  in  191 3. 

3  The  Bengal  Regulations  passed  before  1 793  were  in  that  year  collected 
and  passed  by  Lord  Cornwallis  in  the  shape  of  a  revised  code.  675  Regulations 

were  passed  between  1793  and  1834,  both  inclusive,  but  of  these  only  eighty- 
nine  are  now  wholly  or  partly  in  force.  Such  of  them  as  are  still  in  force 
are  to  be  found  in  the  volumes  of  the  Bengal  Code  published  by  the  Bengal 
Legislative  Department. 

Of  the  251  Madras  Regulations,  twenty-eight  are  still  wholly  or  partly 
in  force,  and  are  to  be  found  in  the  Madras  Code. 

The  Bombay  Regulations  were  revised  and  consolidated  by  Mountstuart 
Elphinstono  in  1827.  Twenty  Bombay  Regulations  arc  still  wholly  or 
partly  in  force,  and  are  to  bo  found  in  the  Bombay  Code. 

4  Revised  editions  of  these  Acts,  omitting  repealed  matter,  have  been 
published  by  the  Indian  Legislative  Department.     Such  of  them  as  relate L  2 
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(4)  The  hi  te  passed  by  local  legislatu* 

(5)  The  Regulations  made  by  the  governor-general  under 
the  Governmenl  of  India  Act,  1870  (33  Vict.  c.  3 

The  Ordinanoee,  if  any.  made  by  the  governor-general 

under  s.  23  of  tin-  Indian  Councils  Act,  1861  (24  &   25 

Vict,  0.  ''71.  and  foi  the  time  being  in  force.3 

T<>  these  may  be  added — 

(7)  Orders   in   Council    made   by   the    King   in   Council   and 

applying  to  India.1 
(8)  Statutory  rules  made  under  the  authority  of   English 

A<  • 
(9)  Rules,  orders,  regulations,   by-laws,  and   notifications 

made  under  the  authority  of  Indian  A 

Rules,    laws,    and    re<_rulat  ions    made    by   the   governor- 

general  or  the  Governor-General  in  Council  for  non- 

gulation   provinces  before   1861,  and  confirmed   l>y 

-.  25  of  the  Indian  Councils  Act,  l86l.' 

These  enactments  aie  supplemented  by  such  portions  of  the 

Hindu,  Mahomedan,  and  other  native  law.-  and  ousi 

are  —till  in  force,  and  by  such  rules  or  principles  of  European, 

mainly    English,    law    as    have    been    applied    to    the   country. 

only  to  particular  provisoes  arr  to  1*-  found  in  the  '  <  Sodas '  for  these  pro* 
published  1>_\  the  Legislative  Department. 

1  Tl        '        ire  to  be  found  in  the  volar-  ntionedal 
1  Chronological  Table  of  and  Ind  e  five  class* 

hare  been  compiled  by  the  Indian  Legislative  Department*, •  See 

1  See   e.g.    the    Order   in    Council   confirming  the   Extradition    (Ii 
I  \  Itatutorg  /.'  :    tlu> 

Zanzibar  Order  in  Council  of  1897,  which  ppeal  from  the  British 

<'<mrt  in  Zanzibar  to  the  Bombay  High  Court.  Statutory  RnUt  and  Orion tnd  the  Indi .e  irder  in  < !ounciL 
printed  below,  p.  418. 

1  e.g.  the  rules  made  under  s.  8  of  the  Indian  Councils  Act,  (D 
I  under  is.  1  A  3  of  the  Indian  Count  •■' 

*  Lists  and   a  collection   "f  such  "f  thes  -ml  applii 
hare  been  published  by  the  Indian  Legislative   Departm  —  and 
ooUeetions  of  ru                                                         en  published  by  mnut 

Probably  most,  if  no1  all.  of  this  body  of  lawi 
expired  or  been  superseded. 
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either  under  the  direction  to  act  in  accordance  with  justice, 

equity,  and  good  conscience,  or  in  other  ways,  and  as  have  not 

been  superseded  by  Indian  codification. 

Native  law  has  been  wholly  superseded,  as  to  criminal  law 

and  procedure  and  as  to  civil  procedure,  by  the  Indian  Penal 

Code,  the  Indian  Codes  of  Criminal  and  Civil  Procedure,  the 

Evidence  Act,  and  other  enactments,  and  has  been  largely 

superseded  as  to  other  matters  by  Anglo-Indian  legislation 
but  still  regulates,  as  personal  law,  most  matters  relating  to 

family  law  and  to  the  law  of  succession  and  inheritance  among 

Hindus,  Mahomedans,  and  other  natives  of  the  country.1 
The  East  India  Company  Act,  1793  (33  Geo.  Ill,  c.  52),  The 

reserved  to  members  of  the  covenanted  civil  service  2  the   Qjv^n 
principal  civil  offices  in  India  under  the  rank  of  member  of  Service^ 
council.     Appointments  to  this  service  were  made  in  England 

by  the  Court  of  Directors. 

The  Government  of  India  Act,  1853  (16  &  17  Vict.  c.  95), 

threw  these  appointments  open  to  competition  among  natural- 
born  subjects  of  Her  Majesty,  and  this  system  was  maintained 

by  the  Act  of  1858,  which  transferred  the  government  of 

India  to  the  Crown.3  The  first  regulations  for  the  competi- 

tive examinations  were  framed  by  Lord  Macaulay's  committee 
in  1854,  and  have  since  been  modified  from  time  to  time. 

Under  the  existing  rules  the  limits  of  age  for  candidates 

are  from  twenty-two  to  twenty-four.  Successful  candidates 
remain  on  probation  for  one  year,  and  then  have  to  pass  an 

examination  in  subjects  specially  connected  with  their  future 

duties.  If  they  pass,  they  receive  their  appointments  from 

the  Secretary  of  State.  Probationers  are  encouraged  by  a 

special  allowance  of  £150   to  pass  their   probationary  year 

1  See  below,  Chapter  IV. 
2  So  called  from  the  covenants  into  which  the  superior  servants  of  the 

East  India  Company  were  required  to  enter,  and  by  which  they  were  bound 
not  to  trade,  not  to  receive  presents,  to  subscribe  for  pensions,  and  so 
forth.  Members  of  the  civil  service  of  India  are  still  required  to  enter  into 
similar  covenants  before  receiving  their  appointments. 

3  See  Digest,  s.  92. 
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at   a   University  <>r  College  approved   by   the   Secretary  <>f 
St. lie. 

The  Indian  civil  Service  Act,  1861  (24  &  25  Vict.  c.  54). 

whilst  validating  certain  irregular  appointments  which  had 

been  made  in  the  past,  expn  arved  in  the  future  to 

members  <>f  the  covenanted  Bervice  all  the  more  importanl 

civil  posts  under  the  rank  of  member  of  council  in  the  regula- 

tion provinces.  The  schedule  oi  which  is 

still  in  force,1  does  nol  apply  to  non-regulation  provio 

as  the  Punjab,  Oudh,  the  Central  Provinces,  and  Burma,  w  1mm* 
the  higher  1  (ivil  posts  may  be,  and  in  practice  often  are,  filled 

by  military  officers  belonging  to  the  Indian  Army,  and  others. 

An  Ait  of  1870  (.;.;  Vict.  c.  3),  after  reciting  that  *  it  is 
expedient  that  additional  facilities  Bhould  be  given  for  the 

employment  of  native-  of  India,  of  proved  merit  and  ability, 

in  the  'ivil  service  ol  Hei  Majesty  in  India.'  authorized  the 
appointment  of  any  native  of  India  to  any  office,  place,  on 

employment  in  the  civil  Bervice  in  India,  without  referent 

any  statutory  restriction,  hut  Bubjecl  to  rule-  to  be  made  by 
the  Governor-Genera]  in  Council  with  the  Banction  of  the 

Btary  of  State  in  ( ouncil.1 
Little  was  done  under  this  Act   until  rule-  for  regulal 

appointments    under   it    were    made   during    Lord    Lytton'i 
government  in  1879.     '''''  intention  was  that  about  a  sixth 
of  the  posts  reserved  1>\  law  to  the  covenanted  civil  sei 

should  be  filled  by  nativec     I    l   dia  appointed  under  tl 

rules;    and  for  the  purpose  ot  giving  gradual  effect  to  this 

.scheme,  the  number  of  appointments  made  in  England  was  in 

1880  reduced  by  one-sixth.    The  persons  appointed  under  the 

rules  were  often  described  a-  '  statutory  civilians,'  and  about 
sixty  natives  of  India  had  been  bo  appointed  when  the  s\  si 

was  changed  in  [889,     The  rules  did  nol  work  satisfactorily, 

and  in  [886a  commission,  under  the  pn  Bidenc}  i  I  Sir  <  !harles 

Aitchison,  was  appointed  by  the  Government  of  Endia  with 

instructions  •  to  di  heme  which  mighl  reasonably  be 
1  Digest,  a.  93.  i  n,i.; 



Il]  SUMMARY    OF    EXISTING    LAW  151 

hoped  to  possess  the  necessary  elements  of  finality,  and  to 

do  full  justice  to  the  claims  of  "natives  of  India  to  higher 

employment  in  the  public  service.' 

Under  the  scheme  established  in  pursuance  of  the  recom- 

mendations of  Sir  Charles  Aitchison's  commission  a  provincial 
civil  service  has  been  formed  by  the  amalgamation  of  the 

higher  appointments  in  what  was  previously  known  as  the 

uncovenanted  civil  service  with  a  certain  number  of  appoint- 

ments previously  held  by  the  covenanted  civil  service.  The 

lower  grade  appointments  of  what  had  been  the  uncovenanted 

civil  service  are  now  styled  the  '  subordinate  service.'  There 
are  thus  three  classes  of  the  general  civil  service,  (1)  the  Indian 

Civil  Service,  (2)  the  Provincial  Service,  and  (3)  the  Sub- 
ordinate Service.  The  Indian  Civil  Service  is  recruited  by 

open  competition  in  England.  The  other  two  services  are 

recruited  provincially  and  consist  almost  entirely  of  natives 

of  the  province.  The  provincial  service  is  fed  mainly  by 

direct  recruitment,  but,  in  exceptional  cases,  by  promotion 

from  the  subordinate  service.  In  the  executive  branch  the 

lowest  grade  in  the  provincial  service  is  the  deputy  collector, 

the  highest  in  the  subordinate  service  is  the  tahsildar.  Judi- 

cial officers  of  all  grades  belong  to  the  provincial  service.1 

Besides  this  general  service,  there  are  special  services  such 

as  the  education  department,  the  public  works  department, 

the  forest  department,  and  the  police  department.  Appoint- 

ments to  the  highest  posts  in  these  departments  are  as  a  rule 

made  in  England.  The  other  posts  are  recruited  provincially, 

and  are,  like  posts  in  the  general  service,  graded  as  belonging 

either  to  a  provincial  service,  or  to  a  subordinate  service.2 

It  is  only  with  reference  to  the  four  chartered  high  courts  The cli3.i  tercel 

that  the  judicial  sj^stem  of  India  is  regulated  by  English  high 
statute.     Under  the  Regulating  Act  of  1773  (13  Geo.  Ill, 

1  As  to  the  proportion  of  Englishmen  in  the  Indian  Civil  Service,  see 
Strachey,  India,  p.  90. 

2  See  East  India  (Progress  and  Condition)  Decennial  Report,  1904, 
pp.  58-60. 

couits. 
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c.  63),  a  supreme  court  was  established  by  charter  for  <  Calcutta, 
and  similai  courts  were  established  for  Madras  in  1800  (39  & 

40  Geo.  Ill,  c.  79),  and  for  Bombay  in  1  Geo.  IV.  c.  71). 

The  Act  of  1781  (21  Geo.  Ill,  c.  70)  recognized  an  appellate 

jurisdiction  over  the  country  courts  established  by  the  Com- 

pany in  the  Presidency  of  Bengal.1 
The  Indian  High  Courts  Act,  1861  (24  &  25  Vict.  c.  104), 

amalgamated  the  supreme  and  sadr  courts  at  the  three 

presidency  towns  (that  is  to  say,  the  courts  exercising  the 

jurisdiction  of  the  Crown  and  the  appellate  and  Bupervisional 

jurisdiction  of  the  Company  at  those  towns),  by  authorizing 

the  establishment  of  chartered  high  courts  inheriting  the 

jurisdiction  of  both  these  courts.  The  charters  now  regulating 

these  high  courts  wen-  granted  in  December,  1865.  The  Bame 
Act  authorized  the  establishment  of  a  new  high  court,  and 

accordingly  a  charter  establishing  the  High  ( 'ourt  at  Allahali.nl 
was  granted  in  1866.    Other  chartered  high  courts  may  now 

be  established  under  an  Act  of  IOII,  I  &  2  Geo.  \  ,  <  .  is. 

Each  of  the  four  chartered  high  courts  consists  of  a  thief 

justice,  and  of  as  many  other  judges,  not  exceeding  nineteen, 

as  His  Majesty  may  think  fit  to  appoint.9 

A  judge  of  a  chartered  high  court   must   !>e  either — 

(o)  a  barrister  of  England  or  Ireland,  or  a  member  of  the 

Faculty  of  Advocates  in  Scotland,  ot  not  less  than 

five  years1  standing  ;    or 
{b)  a  member  of  the  Indian  Civil  Service  of  not  less  than 

ten  years'  Btanding,  and  having  for  at  least  three 
years  Berved  as,  or  exercised  the  powers  of,  a  die 

judge  ;    or 

(<■)  a  person  having  held  judicial  office  not  inferioi  to  that 
of  a  subordinate  judge,  or  judge  of  a  small  cause 

court,  for  not  Less  than  five  yeai b ;   oi 

(d)  a  person  having  been  a  pleader  of  a  high  court  for  not 

less  t  ban  ten  3  ears.1 

lint    not    leBfl   than   one-third   of    the   judges,    including   t  he 

abov. .  ji.  57.  »  Digest,  b.  96. 
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chief  justice,  must  be  barristers  or  advocates,  and  not  less  than 

one-third  must  be  members  of  the  Indian  Civil  Service.1 

Every  judge  of  a  chartered  high  court  holds  office  during 

His  Majesty's  pleasure,2  and  his  salary,  furlough,  and  pension 

are  regulated  by  order  of  the  Secretary  of  State  in  Council.3 

Temporary  vacancies  may  be  filled  by  the  Governor-General 

in  Council  in  the  case  of  the  high  court  at  Calcutta,  and  by 

the  local  government  in  other  cases.4 

The  jurisdiction  of  the  chartered  high  courts  is  regulated 

by  their  charters,5  and  includes  the  comprehensive  jurisdiction 

formerly  exercised  by  the  supreme  and  sadr  courts.6  They 

are  also  expressly  invested  by  statute  (24  &  25  Vict.  c.  104, 

s.  15)  with  administrative  superintendence  over  the  courts 

subject  to  their  appellate  jurisdiction,  and  are  empowered  to — 
(a)  call  for  returns  ; 

(b)  direct  the  transfer  of  any  suit  or  appeal  from  any  such 

court  to  anj^  other  court  of  equal  or  superior  juris- 
diction ; 

(c)  make  general  rules  for  regulating  the  practice  and  pro- 
ceedings of  those  courts  ; 

(d)  prescribe  forms  for  proceedings  in  those  courts,  and  for 

the  mode  of  keeping  book  entries  or  accounts  by  the 

officers  of  the  courts  ;    and 

(e)  settle  tables  of  fees  to  be  allowed  to  the  sheriff,  and  to 

the  attorneys,  clerks,  and  officers  of  the  courts.7 
But  these  rules,  forms,  and  tables  are  to  be  subject  to  the 

previous  approval  of  the  Government  of  India  or  of  the  local 

government.8 

The  business  of  the  chartered  high  courts  is  distributed 

among  single  judges  and  division  courts  in  accordance  with 

rules  of  court,  subject  to  any  provision  which  may  be  made 

by  Act  of  the  Governor-General  in  Council.9 

1  Digest,  s.  96.              2  Ibid.  97.             3  Ibid.  99.  4  Ibid.  100. 
5  Printed  in  Statutory  Rules  and  Orders  Revised,  vol.  vi. 
8  Digest,  s.  101.  '  Ibid.  102. 
j  Ibid.  8  Ibid.  103. 
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The  Governor-General  in  Council  may  by  order  alter  tla- 
local  limits  of  the  jurisdiction  of  the  several  chartered  higl 

courts,  and  authorize  them  to  exercise  jurisdiction  ovet 

Christian  subjects  of  Hi>  Majesty  resident  in  Native  States.1 
The  old  enactments  requiring  the  chartered  high  courts,  in 

the  exercise  of  their  original  jurisdiction  with  reference  fco 

certain  matters  of  which  the  most  important  are  inheritance 

and  succession,  when  both  parties  are  subject  t<>  the  same  law 

or  custom,  to  decide  according  to  that  law  <>r  custom,  and 

when  thej  are  subject  to  different  laws  <>r  customs,  to  decide 

according  to  the  law  of  the  defendant,  are  stil]  in  force,  sub- 
ject ti>  such  modifications  as  have  been  or  may  be  mad 

Indian  legislation.1 
Traces  of  the  old  conflicts  between  the  supreme  court  and 

the  e  general's  council  are  .-till  to  be  found  in  enact- 
ments which  exempt  the  governor-general,  tin-  governors  oi 

Bengal,  Madras,  and  Bombay,  and  the  members  of  their  n 

tive  councils,  from  the  original  jurisdiction  <>t  the  chartered 

high  courts  in  respect  oi  anything  counselled,  ordered,  or  done 

by  any  of  them  in  their  public  capacity,  from  liability  to 

or  imprisonment  in  any  civil  proceeding  in  a  high  court,  and 

from  being  Bubject  to  the  criminal  jui  isdiction  <>f  a  high  court 

in  respeel  of  any  misdemeanour  at  common  la\n  or  under  any 

Act  of  Parliament.8    Nor  are  the  chartered  high  courts  t<> 
rcise  original  jurisdiction  in  revenue  matti  i 

Joriadio-        The  highest  officials  in  [ndia  arc  exempted  from  the  jui 

English      diction  of  the  [ndian  chartered  high  courts,  but,  under  enact- 
"'""s        ments  which  are  still  in  force,6  certain  offences  l»v  persons 

pffenoea      holding  office  under  the  Crown  in  India  ar  -■>   made 
punishable  as  misdemeanours  by  the  High  Court  in  England. 
These  offences  are  : 

(i)  Oppression  oi  am  of  His  Majesty's  subject 
(2)  Wilful  breach  or  oeglecl  «'f  the  orders  of  the  Secretary 

of  Stat 

1  Digest,  ».  104.  '  Ibid.  108.  J  Ibid.   1 
4  [bid,  101.  '  [bid.  1 17. 

Ill       I  IK  111. 
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(3)  Wilful  breach  of  the  trust  and  duty  of  office  ; 

(4)  Trading  ;   and 

(5)  Receipt  of  presents. 

Under  an  Act  of  1797  {37  Geo.  Ill,  c.  142,  s.  28)  any 

British  subject *  who,  without  the  previous  consent  in  writing 

of  the  Secretary  of  State  in  Council,  or  of  the  Governor-. 
General  in  Council,  or  of  a  local  Government,  is  concerned  in 

any  loan  to  a  native  prince,  is  guilty  of  a  misdemeanour. 

Any  of  these  offences  may  be  tried  and  punished  in  England, 

but  the  prosecution  must  be  commenced  within  five  years 
after  the  commission  of  the  offence  or  the  arrival  in  the  United 

Kingdom  of  the  person  charged,  whichever  is  later.2 
Supreme  authority  over  the  army  in  India  is  vested  by  law  The  army 

in  the  Governor-General  in  Council.3  Under  the  arrangements 

made  in  1905,  as  modified  in  1909,  the  commander-in-chief 

of  His  Majesty's  Forces  in  India  has  charge  of  the  Army 
Department,  which  to  a  certain  extent  corresponds  to  the 

War  Office  in  England.  Subject  to  the  administrative  con- 

trol of  the  Governor-General  in  Council,  the  same  commander- 

in-chief  is  also  the  chief  executive  officer  of  the  army.  Under 

the  S3^stem  in  force  before  the  changes  introduced  by  the  Act 

of  1893  he  held  special  command  of  the  troops  in  the  Bengal 

Presidency,  and  exercised  a  general  control  over  the  armies 

of  Madras  and  Bombay.  Each  of  these  armies  had  a  local 

commander-in-chief,  who  might  be,  and  in  practice  always 

was,  appointed  a  member  of  the  governor's  executive  council, 
and  the  local  Government  of  the  presidency  had  certain 

administrative  powers  in  military  matters.  This  system  of 

divided  control  led  to  much  inconvenience,  and  by  an  Act  of 

J893  (56  &  57  Vict.  c.  62)  the  offices  of  the  provincial  com- 

manders-in-chief were  abobshed,  and  the  powers  of  military 

1  This  probably  means  any  European  British  subject.    See  Digest,  s.  118. 
2  This  is  the  period  fixed  by  21  Geo.  Ill,  c.  70,  s.  7.  But  the  period  under 

33  Geo.  Ill,  c.  52,  s.  141,  is  six  years  from  the  commission  of  the  offence 
and  a  shorter  period  is  fixed  by  the  general  Act,  56  &  57  Vict.  c.  61.  See 
Digest,  s.  1 19. 

8  See  ibid.  36. 
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•  1  in  the  Government  Iras  and  Bombay 
mere  transferred  to  the  Government  of  India. 

The  administrative  arrangements  under  the  Act  of  1 

e  into  force  on  April  1,  1895.  The  Army  <>f  India 

then  divided  into  four  great  commands,  each  under  a  lien- 

tenant-general,  the  whole  being  under  the  direct  command  ol 
the  commander-in-chief  in  India  and  the  control  of  the  Govern- 

ment of  India.  In  [904  one  of  the  commands  was  abolished, 

and  the  .uiii\  was  organized  in  three  commands  and  two 

independent  divisions.     In  June,  1907,  the  three  oommandi 

I  to  exist,  and  the  Army  in  India  was  divided  into 

portions,  \i/.  a  Northern  Army  and  a  Southern  Army,  1 

under  the  oommand  of  at  Seneral  <  tffioer.  The  Northern  Army 

comprises  tin-  Peshawar,  Rawal  Pindi,  Lahore,  Meerut,  and 
Lucknow  Divisions  with  the  Kohat,  Bannu,  and  Derajat 

independent  Frontier  Brigades;  while  'lie  Southern  Army 

comprises  the  Quetta,  Mhow,  Poona,  Secunderabad,  ami 

Burma  Divisions,  together  with  the  Aden  garrison. 

The  army  in  India  consists,  first,  of  His  Majesty's  British 
b,  which  are  under  the  (imperial)  Army  Art.  and,  secondly, 

of  native  troops,  <»f  which  the  British  officers  are  under  the 

(imperial)  Army  Act,  whilst  the  remainder  are  under  the 

Indian  Army  Act,  an  Aot  of  the  Indian  Legislature.1  In 

I'd.;  the  total  strength  was  nearly  263,000  men  of  all  arms, 
of   whom   rather   more   than   78,   1   (including  the    British 

officers  of  the  Indian  Army)  were  British.    This  is  exclusive 

of  the  active  reserve,  in  process  of  formation,  consisting 

men  who  have  served  with  the  colours  in  the  Native  Army 

from  5  to  I  j  year.-,  and  numbering  now  about  .J-j.Joo  men,  and 

of  the  volunteers,  about  42,   in  number,  enrolled  under  the 

[ndian  Volunteers  Act  (XX  of  1  mended  by  X  of  18 

When  the  Native  Army  was  reorganized  in  1861,  its  British 

officers  were  formed  into  three  'staff  corps,'  one  for  each  of 
the   time   armies   of    Bengal,    Madras,   and    Bomba; 

officers  of  the  oorps  were,  in  the  1  i  1  —  t  instance 
miot 
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from  the  East  India  Company's  army,  and  were  subsequently 
drawn  from  British  regiments.  In  1891  the  three  staff  corps 

were  amalgamated  into  a  single  body,  known  as  the  Indian 

Staff  Corps.  In  1902  the  use  of  the  term  '  Staff  Corps  '  was 
abandoned,  and  these  officers  are  now  said  to  belong  to  the 

Indian  Army.  The  number  of  their  establishment  is  nearly 

3,450.  They  are  recruited  partly  from  young  officers  of 

British  regiments  and  batteries  in  India,  but  mainly  by  the 

appointment  of  candidates  from  the  Royal  Military  College, 

Sandhurst,  to  an  unattached  list,  from  which  they  are  trans- 

ferred to  the  Indian  Army  after  a  year's  duty  with  a  British 
regiment  in  India.  After  passing  examinations  in  the  native 

language  and  in  professional  subjects,  an  officer  of  the  Indian 

Army  is  eligible  for  staff  employment  or  command  in  any 

part  of  India.  The  officers  of  the  Indian  Army  are  employed 

not  only  in  the  Native  Army  and  in  military  appointments 

on  the  staff,  but  also  in  a  large  number  of  civil  posts.  They 

hold  the  majority  of  appointments  in  the  Political  Depart- 

ment, and  many  administrative  and  judicial  offices  in  non- 

regulation  provinces. 

The  Charter  Acts  of  1813  and  1833  provided  for  the  appoint-   Ecclesi- 

ment   of   bishops   at   Calcutta,   Madras,   and   Bombay,    and  establish  - 

conferred  on  them  ecclesiastical  jurisdiction  and  power  to  ment- 

admit  to  holy  orders.      These  provisions  are  still  in  force,1 

but  the  bishops  who  have  been  since  appointed  for  other 

Indian  dioceses,  such  as  the  diocese  of  Lahore,  do  not  derive 

their  authority  from  any  Act  of  Parliament.     The  salaries, 

allowances,  and  leaves  of  absence  of  the  Indian  bishops  and 

archdeacons  are  regulated  by  the  King  or  bjr  the  Secretary 

of  State  in  Council.2 

The  provisions  summarized  above  include  all  the  matters  Subsi- 

relating  to  the  administration  of  India  which  are  regulated  visions^0" 
by  Act  of  Parliament,  with  the  exception  of  some  minor 

points    relating    to    salaries,    leave    of    absence,    temporary 

appointments,  and  the  like. 

1  Digest,  ss.  1 10-12.  2  Ibid.  113,  114. 
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The  salaries  and  allowances  of  the  governor-general  and 

the  governors  of  Bengal.  Madias,  and  Bombay,  and  of  their 

respective  councils,  <>f  the  commander-in-chief,  and  of  lieu- 

tenant-governors, are  fixed  by  order  of  the  Secretary  <>f  State 

in  Council,  Bubjecl  to  limits  imposed  by  Act  of  Parliament.1 
Return  to  Europe  vacates  t  he  offices  of  the  governor-gen- 

of  the  governors  of  Bengal,  Madras,  and  Bombay,  and  the 

members  of  their  respective  councils,  and  <>f  the  commander- 

in-chief,1  ezoepl   that   members  of   council   can  obtain  six 

months1  leave  of  absence  on  medical  oertincati 

There  is  power  t < «  make  conditional  appointments  to  the 

offices  of  governor-general,  governor,  and  member  of  council.4 

If  a  vacancy  occurs  in  the  office  of  governor-general  when 
there  is  no  successor  or  conditional  successor  on  the  spot,  the 

Governor  of  Bengal,  Madras,  or  Bombay,  whichever  is  lenioc 

in  office,  (ills  the  vacancy  temporarily.8    A  temporary  vacancy 
in  the  office  of  Governor  of  Bengal.  .Madras,  or  Bombay  is  tilled 

by  the  senior  member  of  council.6  Provision  i>  also  made 
for  filling  temporary  vacancies  in  the  offices  of  ordinary  or 
additional  members  of  council. 

Absence  on  rick  Leave  or  furlough  of  persons  in  the  Bervioe 

of  the  Crown  in  Inlia  is  regulated  by  rules  made  by  the 

Secretary  of  State  in  ( SouncuV  The  distribution  of  patronage 

between  the  different  authorities  may  also  he  regulated  in 

like  manner.8 

adminis-  The  administrative  arrangements  which  have  been  sum- 
marized above  depend  mainly,  though  not  exclusively,  oa arras  ' 

mente  not   \,ts  of  Parliament.    To  describe  the  branches  of  adminis- 
dependent 
on  Acta      (ration  which  depend   not   on   Acts  oi    Parliament,  but   00 

'm,.u\[        Indian  laws  or  administrative  regulations,  would  l»e  beyond 
the  scope  of  this  work.     For  a  description  of  them  reference 

Bhould  be  made  to  such  authorities  as  Sir  John  Strachey*i 
1  Digest,  b.  80. 

1  [bid  l<      !•  effect   of  the  enactments  reproduced  by  tbif 
on  i-  f.ir  from  clear. 

1  11.;.:  •  [bid  '  [bid 

[bid  [bid.  89.  "  [bid 
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excellent  book  on  India,1  or  the  latest  of  the  decennial  reports 

on  the  moral  and  material  progress  of  India.  Only  a  few 

of  them  can  be  touched  on  lightly  here. 

In  the  first  place  something  must  be  said  about  the  Indian  Financial 

financial  system.  The  principal  heads  of  Indian  revenue, 

as  shown  in  the  figures  annually  laid  before  Parliament, 

are  land  revenue,  opium,  salt,  stamps,  excise,  provincial 

rates,  customs,  assessed  taxes,  forest,  registration,  and 

tributes  from  Native  States.  The  principal  heads  of  expen- 

diture are  debt  services,  military  services,  collection  of 

revenue,  commercial  services,  famine  relief  and  insurance, 

and  civil  service.  But  during  recent  years  the  services 

grouped  as  commercial,  namely,  post  office,  telegraph,  railways, 

and  irrigation,  have  usually  shown  a  surplus,  and  have  been 

a  source  of  revenue  and  not  of  expenditure.  The  most  im- 

portant head  of  revenue  is  the  land  revenue,  a  charge  on  the 

land  which  is  permanently  fixed  in  the  greater  part  of  Bengal 

and  in  parts  of  Madras,  and  periodically  settled  elsewhere. 

The  central  government  keeps  in  its  own  hands  the  col- 

lection of  certain  revenues  such  as  those  of  the  Salt  Depart- 

ment in  Northern  India,  the  Telegraph  Department,  and  the 

revenues  of  Coorg,  Ajmere,  and  the  North-West  Frontier 

Province,  besides  certain  receipts  connected  with  the  Army 

and  other  services.  It  also  deals  directly  with  the  expenditure 

on  the  Army  and  the  Indian  Marine,  on  certain  military 

works,  on  railways  and  telegraphs,  on  the  administration  of  the 

three  small  provinces  whose  revenue  it  receives,  and  on  the 

mint,  and  with  the  greater  part  of  the  post  office  expenditure 

and  of  the  political  charges.2 
The  other  branches  of  revenue  are  collected  and  the  other 

branches  of  expenditure  are  administered  by  the  provincial 

or  local  governments.     But  the  whole  of  the  income  and 

1  4th  edition  by  Sir  T.  W.  Holderness,  191  t. 
2  On  the  relations  between  imperial  and  provincial  finance,  see  the  Resolu- 

tion of  the  Government  of  India,  published  in  the  Gazette  of  India  of 
May  18,  1912. 
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expenditure,  whether  collected  or  borne  by  the  central  or 

by  the  local  government,  Lb  brought  into  one  account  as 

the  income  and  expenditure  of  the  Indian  Empire. 

Prom  i\-i  to  1003  the  relations  l>et\veen  central  and  pro- 
vincial finance  were  regulated  by  quinquennial  contracts 

between  the  central  and  each  provincial  government.  Under 

these  contracts  the  whole,  or  a  proportion,  of  certain  ' 

and  other  receipts  collected  by  each  provincial  government 

was  assigned  to  it  for  meeting  a  prescribed  portion  of  the 

administrative  charges  within  the  province.  Since  1903  these 

quinquennia]  contracts  have  gradually  been  replace.  1 

contracts  on  a  quasi-permanenl  basis. 

The  provincial  governments  have  thus  a  direct  inf- 

ill the  efficient  collection  of  revenue  and  an  inducement  to 

be  economical  in  expenditure,  since  savings  effected  by 

them  are  placed  to  their  credit.  Bat  they  may  not  alter 
taxation,  or  the  rules  under  which  the  revenue  is  adminis- 

tered,    without    the   assent    of   the   Supreme   Government. 

Subject  to  general  Supervision,  and  to  rules  and  conditions 

Concerning  such    matters   as   the   maintenance   of  great    lines 

of  communication,  the  creation  of  new    appointments,  the 

alteration   of  scales  of  salaries,  and   the  undertaking  of   new 

general  services  or  duties,  they  have  a  free  hand  in  adminis- 

tering their  share  of  the  revenue.     Any  balance  which  ■  pro- 

vincial government  can  accumulate  by  careful  administration 

is  plac.i  to  its  credit,  hut  <>n  occasions  of  extraordinary 

-  during  the  Afghan  War.  the  central  government  has 

sometimes  called  upon  imal  governments  to  surrender  ■  share 
of  their  balano 

A.iinini-.       As  has  been  said  above,  the  governors  of  Bengal,  Ma 

,,  |(T  0|      and  Bombay  are  assisted  by  executive  councils.     A  lieutenant- 

'"' ;l1         governor  has.  as  a  rule,  no  executive  council.1  hut  has  the  help 
govern* 
mente.       of  a   Board  of  Revenue  in  the  United   Provinces,  and  <>f  ■ 

1  Under   tlio   [ndian  Cbonofla  Act,   1909,  there   is   power    I 
itive  oonneila  for  li>  remora  and  such  a  council  hn- 

ibliahed  f<T  Bihar  and  <  'rissa. 



Ii]  SUMMARY    OF    EXISTING    LAW  l6l 

Financial  Commissioner  in  the  Punjab  and  Burma.  Madras 

has  also  a  Board  of  Revenue.  Bengal  has  at  present  a  Board 

of  Revenue  reduced  to  a  single  member,  and  a  similar  arrange- 

ment has  been  made  for  Bihar  and  Orissa.  Each  province 

has  its  secretariat,  manned  according  to  administrative 

requirements,  and  also  special  departments,  presided  over  by . 

heads,  such  as  the  inspector-general  of  police,  the  commis- 

sioner of  excise,  the  director  of  public  instruction,  the  in- 

spector-general of  civil  hospitals,  the  sanitary  commissioner, 

and  the  chief  engineer  of  public  works,  for  the  control  of 

matters  which  are  under  provincial,  as  distinguished  from 

central  management.  There  may  be  also  special  officers  in 

charge  of  such  matters  as  experimental  farms,  botanical 

gardens,  horse-breeding,  and  the  like,  which  require  special 

qualifications  but  do  not  need  a  large  staff. 

The  old  distinction  between  regulation  and  non-regulation  Regula- 

provinces  x  has  become  obsolete,  but  traces  of  it  remain  in 
the  nomenclature  of  the  staff,  and  in  the  qualifications 

for  administrative  posts.  The  corresponding  distinction  in 

modern  practice  is  between  the  regions  which  are  under 

ordinary  law,  and  the  more  backward  regions,  known  as 

scheduled  districts,  which  are  under  regulations  made  in 

exercise  of  the  summary  powers  conferred  by  the  Govern- 

ment of  India  Act,  1870  (33  Vict.  c.  3).2 

In  each  province  the  most  important  administrative  unit  The 
.  .  district. is  the  district.     There  are   267  districts  in  British  India. 

They  vary  considerably  in  area  and  population,  from  the 

Simla  district  in  the  Punjab  with  101  square  miles  to  the 

Upper  Khyndwin  in  Burma  with  approximately  19,000 

square  miles,  and  from  the  hill  district  of  North  Arakan 

with  a  population  of  20,680  to  Maimansingh  with  a  popula- 

tion of  3,915,000.  In  the  United  Provinces  the  district 

has  an  average  area  of   1,500  or  2,000  square  miles,  with 

1  See  above,  pp.  101,  102. 
2  See  above,  p.  105,  and  East  India  (Progress  and  Condition)  Decennial 

Report  (1913),  p.  62. 
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a  population  of  750,000  to  1,500,000.     But  in  several  pro- 

vinces, and  especially  in  V  -  much  Uu 
Th°              At  the  head  of  the  district  is  the  dial  who 

in  the  old  regulation  provino           tyled  the  collector  and 
r.     He  is  the  local  n 

bative  of  the  Government  and  his  position  00 

more  nearly  to  that  <»f  the  French  pr&fet  than  to  that  of  any 

2  lish  functionary.1 
He  nd  deputies  varying  in  number,  title, 

and  rank,  and   his  district    is  subdivided  for  administrative 

purposes  into  charges  which  bear  differenl  names  in  din 

parts  <>}  the  country. 

In  most   parte  of  India,  but   not  in  Madras    disti 

grouped    into   divisions,    under   commissioners,    who 

reen  the  district  nd  his  local  government. 

If  the  district  is,  par  excellent  Iministrative  unit  of 

the  Indian  country,  the  village  may  be  Baid  to  be  the  n 

unit.     It  answers,  very  roughly,  to  the  English  civil  p 

or  the  continental  <■,  1  and  it  i>  employed  as  the  unit 

for   revenue  and    police   purposes.     It-   organization   d 

much  in  differenl  parts  oi   India,  but  it  tends  to  • 
— 1 1 1 1 i <  i  1 1  -_r  community  of  agriculturists.     It   has  its  headman, 

who  in  some  provinces  holds  small  poli  coun- 

taut,   who  keeps  the  record  of  the  State  dues  and  maintains 

the  revenue  and  renl  rolls  of  th<-  \ i 1 1.» lt» ■  ;   and  its  watchman 
and   other   menials.     In    I  the   \ill.  _ 

developed  than  elsewhere. 

Municipal       Under    various    Acts    of    the    central    and    local    Indian 

municipal  and  district  councils  have  been  estab- 
oonncito.     |j^|,,.,|  :,,  \\v.  several  provinces  of  India  with  limit < 

of   local   taxation   and   administration.      This  system   ol   local 
eminent    received    a    considerable    extension    nuclei    the 

viceroyalt}  ol  Lord  Ripon.1 

>n<l   t'wvlit 

;       l\  .  \\     mil  XX  of  1       ,  XIII 
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Reference  has  been  made  above  to  the  four  chartered  high  Judicial 
arrange - courts.      But   the    term      high   court  ,   as    used   in    Indian  ments. 

legislation,1  includes  also  the  chief  courts  of  those  parts  of 

British  India  which  are  outside  the  jurisdiction  of  the  char- 

tered high  courts.  These  are  the  chief  court  of  the  Punjab, 

established  in  1866,  the  chief  court  of  Lower  Burma,  established 

in  1900,  and  the  courts  of  the  judicial  commissioners  for 

Oudh,  the  Central  Provinces,  Upper  Burma,  Berar  and 

Sind.  The  Punjab  chief  court  has  at  present  eight  judges, 

the  Lower  Burma  chief  court  five.  The  provinces  of  Bihar 

and  Orissa  and  of  Assam  are  under  the  jurisdiction  of  the 

Calcutta  high  court. 

These  non-chartered  high  courts  exercise  with  respect  to  the 

courts  subordinate  to  them  the  like  appellate  jurisdiction,  and 

the  like  powers  of  revision  and  supervision,  as  are  exercised  by 

the  chartered  courts,  and  their  decisions  are  subject  to  the 

like  appeal  to  the  judicial  committee  of  the  Privy  Council. 

The  procedure  of  the  several  civil  courts  is  regulated  by   Civil 

juris- 

the  general  Code  of  Civil  Procedure,  but  their  nomenclature,   diction. 

classification,  and  jurisdiction  depend  on  Acts  passed  for 

the  different  provinces.  There  is  usually  a  district  judge 

for  a  district  or  group  of  districts,  whose  court  is  the  chief 

civil  tribunal  for  the  district  or  group,  and  who  usually 

exercises  criminal  jurisdiction  also  as  a  sessions  judge.  There 

are  subordinate  judges  with  lesser  jurisdiction,  and  below 

them  there  are  the  courts  of  the  munsif,  or  of  some  petty 

judge  with  a  similar  title.  The  right  of  appeal  from  these 

courts  is  regulated  by  the  special  Act,  and  by  the  provisions 

of  s.  100  of  the  Code  of  Civil  Procedure  (Act  V  of  1908)  as  to 

second  appeals.  In  the  presidency  towns,  and  in  some  other 

places,  there  are  also  small  cause  courts  exercising  final  juris- 

diction in  petty  cases. 

XVII  of  1884  ;  Bengal  Act  III  of  1884  ;  Bombay  Acts  I  and  II  of  1884  ; 
Madras  Acts  IV  and  V  of  1884.  Some  of  these  Acts  have  since  been  repealed 
and  re-enacted. 

1  See  s.  3  (24)  of  the  Indian  General  Clauses  Act  (X  of  1897). M  2 
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criminal        The  constitution,    jui  isdict  i« .n.  ;ni<l   procedure  of  criminal 

diction.      courts   arc  regulated   by  the    Code   of    Criminal    Procedure. 

which  was   last    re-enacted    in   1898    (Act    V   of   1898).     In 

every  province,  besides  the  high  court,  there  is  a  court  of 
-ions  for  each  sessional  division,  which  consists  of  a  dif 

group  of  districts.    Tin-  judge  of  the  court  of  session! 
alsOj  as  has  been  Been,  usually  exercises  civil  jurisdiction  ai 

district  judge.    There  may  in-  additional,  joint,  and  assistant 

sessions  judges.     There  arc  magistrates  of  three  classes,  first, 

Becond,  and  third.     For  each  district  outside  the  presidency 

towns  there  i^  a  magistrate  of  the  first  class  called  the  district 

magistrate,  with  subordinate   magistrates   under  him.     Pot 

the    three     presidency    towns    theic    are    special     presidency 

magistrates,  and  the  sessions  divisions  arrangements  do  not 

apply  to  these  towns. 

A  high  court  may  pass  any  -n'<  ace  authorized  by  law. 

A  sessions  judge  may  pass  any  sentence  authorised  by  law. 

hut  sentences  of  death  must  he  confirmed  by  the  high  court. 

Trials  before  the  high  court  are  by  a  jury  of  nine  Trials 

})efore  a  court  of  sessions  arc  cither  l>\  a  jur\  or  with  a>sessors 

according  to  orders  of  the  local  Government. 

Presidency  magistrates  and  magistrates  of  the  first  elas- 

can  o4  imprisonment   up  to  two  years,  and 

oi  tine  up  to  1,000  rupees.  They  can  also  commit  for  trial 

to  the  court  of  sessions  or  high  0  >urt. 

M  of    the    Second     c]as>    can     p  •  Q<  is     oi 

imprisonment   up  to  six  months  and  of  line  up  to  200  rupees 

\]    nstrates  of  the  third  elass  can  pass  sentences  of  imprison 

ment   up  to  one  month  and  of  line  up  to  fifty  rupt 

In  certain  parts  of  British  "India  the  local  Government 
.an.  under  b.  .i"  oi  the  ('ode  ot  Criminal  Procedure,  u 
ma.  of  the   first    class   with    powei    to  try  all  offence! 

not    punishable   w  it  h  death. 

In  certain  cases  and  under  certain  restriction*)  magisti 

oi  the  first  class,  or.  it  Bpeciall}   bo  empowered,  raagisl 

of  the  -  icond  cl  '■  no  -  i ■!  w hipping. 
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A  judge  or  magistrate  cannot  try  a  European  British 

subject  unless  he  is  a  justice  of  the  peace.  High  court  judges, 

sessions  judges,  district  magistrates,  and  presidency  magis- 

trates are  justices  of  the  peace  ex  officio.  In  other  cases 

a  justice  of  the  peace  must  be  a  European  British  subject. 

If  a  European  British  subject  is  brought  for  trial  before 

a  magistrate  he  may  claim  to  be  tried  by  a  mixed  jury. 

India,    as   defined   by   the   Interpretation   Act,    1889    (52  The 
Ntitivs 

&  53  Vict.  c.  63,  s.  18),  and  by  the  Indian  General  Clauses  states. 

Act  (X  of  1897,  s.  3  {27)),  includes  not  only  the  territories 

comprised  in  British  India,  that  is  to  say,  the  territories 

under  the  direct  sovereignty  of  the  Crown,  but  also  the  terri- 

tories of  the  dependent  Native  States.  These  are  upwards 

of  600  in  number.  They  cover  an  area  of  nearly  700,000 

square  miles,  and  contain  a  population  of  about  62,500,000. 

Their  total  revenues  are  estimated  at  nearly  Rx.  20,ooo,ooo.1 

They  differ  from  each  other  enormously  in  magnitude  and 

importance.  The  Nizam  of  Hyderabad  rules  over  an  area  of 

83,000  square  miles  and  a  population  of  more  than  11,000,000. 

There  are  petty  chiefs  in  Kathiawar  whose  territory  consists 

of  a  few  acres.2 

The  territory  of  these  States  is  not  British  territory.  Their  Division 

subjects  are  not  British  subjects.  The  sovereignty  over  reignty. 
them  is  divided  between  the  British  Government  and  the 

ruler  of  the  Native  State  in  proportions  which  differ  greatly 

according  to  the  history  and  importance  of  the  several  States, 

and  Avhich  are  regulated  partly  by  treaties  or  less  formal 

engagements,  partly  by  sanads  or  charters,  and  partly  by 

usage.  The  maximum  of  sovereignty  enjoyed  by  any  of 

their  rulers  is  represented  by  a  prince  like  the  Nizam  of 

Hyderabad,  who  coins  money,  taxes  his  subjects,  and  inflicts 

1  Rx  =  tens  of  rupees. 
3  For  further  details  as  to  the  Native  States  see  East  India  (Moral  and 

Material  Progress)  Decennial  Report  (1913),  pp.  29-49  ;  and  on  the  general 
position  of  these  States  see  : — Tupper,  Oar  Indian  Protectorate  ;  Lee-Warner, 
Protected  Princes  of  India  ;  Strachey,  India,  ch.  xxiv  ;  Westlake,  Chapters  on 
Principles  of  International  Law,  ch.  x  ;   and  below,  Chapter  V. 
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capital  punishmenl  without  appeal.  The  minimum  of 

reigntj    is  represented   by  the  lord  <>f  a   I  -   in 

Kathiawar,    who   -  immunity    from    British    taxation, 
and  exercises  some  shadow  of  judicial  authority. 

Bui  iii  the  case  of  every  Native  State  the  British  Govern- 

ment, as  the  paramount  Power, — 
(i)  exercises  exclusive  control  over  the  foreign  relation 

the  State  : 

(2)  assumes       e  oeral,  but  limited,  responsibility   for  the 

interna'  te ; 

ssumes   a   special   responsibility   for   the   .-.tl-t\    and 
welfare  of   British  subjects  resident  in  the  state; 
and 

(4)  requires  subordinate  co-operation  in  the  task  oi   re- 

foreign  aggression  and  maintaining  interna] 

Jt   follows  from   the  exclusive  control   exercised    by   the 

British   Government    over   the   foreign   relation  Native 

es,  that  a  Native  State  has  not  any  international  exis- 
It  does  not,  1  unit,  form  a  member  of 

the  family  o|  nations.     ]t  cannot  make  war.     It  cannot  enter 

into  any   treaty.   1  •  nt.   or  . •  - 1 1 1    -with   any   06 
ighbours.     If ,  for  instance,  it  wish  tie  a  question 

of  disputed  front  ier,  it  does  so,  not  by  □  0  agree] 

i>ut  by  means  of  rules  or  orders  framed  by  an  offioer  of  the 
British  Government  on  the  application  ol  the  parties  to  the 

dispute,     it  cannot  initiate  or  maintain  diplomatic  relations 

with  an\   Foreign  Power  in  Europe,  Asia,  oi  elsewhei        I' 
cannot  send  a  diplomatic  or  consular  oftic 

h    cannot  diplomatic   oi    consul 

from  any  foreign  State.    Any  attempt  by  the  micro! 

to  infringe  these  rules  would  l>e  a  bi  I  the  duty 

he  owes  to  the   King-Emperor.     Any  attempt   by  a  I- 

P       !■  to  infringe  them  would  l>e  a  breach  <>f  international 
law .     Hem  ■  .  if  a  Bubjecl  of  a  Native  S  i<  rod  by 

1  he  act  of  a  h  ireign  P<  »wei  of  a  ' ' 
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redress  must  be  sought  by  the  British  Government  ;  and, 

conversely,  if  a  subject  of  a  foreign  Power  is  aggrieved  by 

the  act  of  a  Native  State,  or  of  any  of  its  subjects,  the  foreign 

Power  has  no  direct  means  of  redress,  but  must  proceed 

through  the  British  Government.  Consequently  the  British 

Government  is  in  some  degree  responsible  both  for  the  pro- 

tection of  the  subjects  of  Native  States  when  be}Tond  the 
territorial  limits  of  those  States,  and  for  the  protection  of 

the  subjects  of  foreign  Powers  when  within  the  territorial 

limits  of  Native  States.  And,  as  a  corollary  from  this  respon- 

sibility, the  British  Government  exercises  control  over  the 

protected  class  of  persons  in  each  case. 

The  British  Government  has  recognized  its  responsibility 

for,  and  asserted  its  control  over,  subjects  of  Native  Indian 

States  resorting  to  foreign  countries  by  the  Orders  in  Council 

which  have  been  made  for  regulating  the  exercise  of  British 

jurisdiction  in  Zanzibar,  Muscat,  and  elsewhere.  By  these 

orders  provision  has  been  made  for  the  exercise  of  jurisdiction, 

not  only  over  British  subjects  in  the  proper  sense,  but  also  over 

British-protected  subjects,  that  is,  persons  who  by  reason 

of  being  subjects  of  princes  and  States  in  India  in  alliance 

with  His  Majesty,  or  otherwise,  are  entitled  to  British  pro- 

tection. And  the  same  responsibility  is  recognized  in  more 

general  terms  by  a  section  in  the  Foreign  Jurisdiction  Act, 

I890  (53  &  54  Vict.  c.  37,  s.  15),  which  declares  that  where  any 

Order  in  Council  made  in  pursuance  of  the  Act  extends  to 

persons  enjojdng  His  Majesty's  protection,  that  expression 
is  to  include  all  subjects  of  the  several  princes  and  States 
in  India. 

The  consequences  which  flow  from  the  duty  and  power   Power  to 
,.,„..,  ..  ,  •      <i        maintain 

of  the  Brrtrsh  Government  to  maintain  order  and  peace  111  the   peace. 

territories  of  Native  States  have  been  developed  at  length  by 

Sir  C.  L.  Tupper  and  Sir  William  Lee-Warner.     The  guarantee 

to  a  native  ruler  against  the  risk  of  being  dethroned  by 

insurrection  necessarily  involves  a  corresponding  guarantee 

to    his    subjects    against    intolerable    misgovernment.     The 
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.!•  ■_']•(.•   oi    misgovernmenf    which   Bhould    (><■   tolerated,   and 
the  consequences  which  Bhould  follow  from  transgression  of 

thai  degree,  arc  political  questions  to  be  determined  with 

reference  to  tin-  circumstances  of  each  case.1 

The  >]>«-. id  responsibility  assumed  by  the  British  Govern- 

/',.    mini  for  the  safety  and  welfare  of  British  subjects,  whether 
British       English  or  Indian,  within   the   territories  of   Native  St 
Mlt'J' 

in  Native  Involves  the  exercise  of  very  extensive  jurisdiction  within 

those  territories.  The  territories  of  British  India  and  <>f  the 

Native  States  are  inextricably  interlaced.    The  territories  of 

the  Native  States  are  inl  by   British  railway  lines, 

il  lines,  and  telegraph  lines.  British  subjects,  European 

and    Indian,    freely   and   extensively   resort    t<>   and    reside    in 

ve  territory  for  purposes  of  trade  and  otherwise.  For 

each  Native  State  then-  is  a  British  political  officer,  reptesent- 
ing  the  civil  authority  exercised  by  the  paramounl  power, 

and  in  each  of  the  more  important  states  there  is  a  resident 

political  officer  with  a  staff  of  subordinates.  Detachmenti 

oi  British  troops  occupy  cantonments  in  all  the  more  impor- 
tant military  positions. 

For  the  regulation  of  the  rights  and  interests  arising  from 

this  Btate  of  things  an  extensive  judicial  machinery  is  required. 

It  varies  in  character  in  different  places,  and  its  powi  i 

not  everywhere  based  on  the  same  legal  principles.    For  the 

proper  control  of  the  railway  staff  it  has  sometimea 

found  necessary  to  obtain  a  formal  cession  of  the  railway 

lands.     In  other  >  ion  of  jurisdiction  within  those 

lands  has  heen  considered  sullicicnt.     The  jurisdiction  cxer- 
1   in   cantonments   has   been   sum-tin  i   on   the 

rial   chai  omenta   under 

,i  i.u  rnau  n.  I  law.     And  a  si,.il.r  extra-l  rritoiiaj 

character  may  be  considered  as  bt  l<'ii-iiiur  to  tin-  residencies 

and  other  stations  occupied  by  political  oi 

'  Ti  m  "f  administrati  >n  to  the 
.  by  the  Mysore  I 

.  '  tutpter  V. 
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The    duty    incumbent    on   Native    States    of    subordinate  Subor- 

co-operation  in  the  task  of  resisting  foreign  aggression  has  military 

been   recognized   and   emphasized   by   arrangements    which  co-operu- 

were  made  during  Lord  Dufferin's  viceroyalty  with  several 
of  these  States  for  maintaining  a  number  of  selected  troops 

in  such  a  condition  of  efficiency  as  will  make  them  fit  to 

take  the  field  side  by  side  with  British  troops.     Other  States 

have  engaged  to  furnish  transport  corps.     The  total  number 

of  these  contingents  is  about  22,000  men.     The  officers  and 

men  are,  to  a  great  extent,  natives  of  the  State  to  which  they 

belong,  but  they  are  inspected  and  advised  by  British  officers.1 

The  result  of  all  these  limitations  on  the  powers  of  the  Excep- 

Native  Indian  States  is  that,  for  purposes  of  international  position 

law,  they  occupy  a  very  special  and  exceptional  position.  Indian^ 

'  The  principles  of  international  law  ',  declared  a  resolution  of  States. 

the  Government  of  India  in  1891,2  w  have  no  bearing  upon  the 
relations  between  the  Government  of  India  as  representing 

the  Queen-Empress  on  the  one  hand,  and  the  Native  States 

under  the  sovereignty  of  Her  Majesty  on  the  other.     The 

paramount  supremacy  of  the  former  presupposes  and  implies 

the  subordination  of  the  latter.' 

1  Strachey,  India,  p.  493. 

2  Gazette  of  India,  No.  1700  E,  August  21,  1891. 
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DIGE.sT    UF    BTATUTOB1     ENACTMENTS    RELATING    TO    I  in. 

OOl  i  &NMENT   <>K    inj>ia 

N.B. — Tht   marginal  refert  wkel* 
reproduced. 

I 

[ndia  by 
the 
Crown. 

[21    A   22 

PART  I. 

'I'm.  m.<  EusTABi   "i   State  m  Coun<  n.. 

(  rown. 

1.     British  [ndia  (o)  is  governed  l>>  and  in  the  name  «'l  Hifl 

M.t  1--.-T  \  ili.-  King  (6),  and  all  rights  which,  if  tin-  Government 

"I   India  Acl  had  cot   been  passed,  might  have  been 

I   by   the    East  India  Company   in   relation  to  an] 

territories,    may    !»•   exercised    by  and    in   the  name  oi 

Maj<  -   incidental  to  the   government    of    British 
[ndia  (c). 

The  expn  Bi  I  ih   [ndia1  and  'India1  an-  defined   by 
j  df  tlii-  Digest,  in  accordance  with  the  [nterpretation  Act, 
\  the  ]  i  t  (X  d 

1897.  «•  3  (7)(27))- 
The  laagnage  used  in  the  Act  oi  4  Will.  IV, 

d  and  under  the  govern- 

ni'iit  of  the  laid  company.'     A  .-inn!  ised  in  the 
Indian  Coun<  ils  .     \  Henceq 

1    as  tn  the  application  of  the  A  uently 
acquired.    Those  questions  have,  however,  now 

of  the  Indian  <  kmnoils    '  t.  c.   14),  whiefa 
expressly  declares  the  applicability  <>f  the    ! 
nil  •  .  •  utly  aoqu 

ili.-  Royal  Titles  A  t, 
the  Queen,  with  a  view  to  the  recognition  of  the  1 1 
men1  of  India  from  the  Bast  India  Company  to  the  down,  bj   I 

mi  limn,  tn  make  such  addition  to  tl 

taining  to  the  Imperial  <  frown  of  the  Ui  K 

agly  the  Q 
by  proclamation  dated  April  I  titles 



CH.  ill]    DIGEST   OF    STATUTORY    ENACTMENTS  171 

the  Avords,  '  Indiae  Iuiperatrix,  or  Empress  of  India '  (London 
Gazette,  April  28,  1876,  2667),  and  '  Emperor  of  India  '  forms  part 
of  the  title  of  the  present  King. 

(c)  These  rights  include  the  right  to  acquire  and  cede  territory. 
See  Lachmi  N amy  an  v.  Raja  Pratab  Singh,  I.  L.  R.  2  All.  1,  and  p.  36 
above.,  and  note  (a)  to  s.  36  below. 

The  Secretary  of  State. 

2.— (1)  Subject  to  the  provisions  embodied  in  this  Digest,  The  Secre- tary of 

one  of  His  Majesty's  principal  Secretaries  of  State  (in  this  state. 

Digest  referred  to  as  'the  Secretary  of  State')  has  and  yicfc.  cf2 
performs  all  such  or  the  like  powers  and  duties  in  anywise  106,  s.  3.] 

relating  to  the  government  or  revenues  of  India  (a),  and  all 

such  or  the  like  powers  over  all  officers  appointed  or  continued 

under  the  Government  of  India  Act,  1858,  as,  if  that  Act  had 

not  been  passed,  might  or  should  have  been  exercised  or  per- 

formed b}^  the  East  India  Company,  or  by  the  Court  of  Directors 

or  Court  of  Proprietors  of  that  Company,  either  alone  or  by  the 

direction  or  with  the  sanction  or  approbation  of  the  Com- 

missioners for  the  Affairs  of  India,  in  relation  to  that  govern- 
ment or  those  revenues  and  the  officers  and  servants  of  that 

Company,  and  also  all  such  powers  as  might  have  been  exercised 

by  the  said  Commissioners  alone  (b). 

(2)  In  particular,  the  Secretary  of  State  may,  subject  to  t3T.&4 

the  provisions  embodied  in  this  Digest,  superintend,  direct,  c.  85,  s. 

and  control  all  acts,  operations,  and  concerns  which  in  anywise 

relate  to  or  concern  the  government  or  revenues  of  India,  and 

all  grants  of  salaries,  gratuities,  and  allowances,  and  all  other 

payments  and  charges  whatever  out  of  or  on  the  revenues  of 
India . 

(3)  Any  warrant  or  writing  under   His   Majesty's   Royal  [21  &  22 

Sign  Manual  which,  before  the  passing  of  the  Government  of   106,  s. '3.] 
India  Act,  1858,  was  required  by  law  to  be  countersigned  by  the 

president  of  the  Commissioners  for  the  Affairs  of  India  must 

in  lieu  thereof  be  countersigned  by  the  Secretary  of  State  (c). 

(4)  There  are  paid  out  of  the  revenues  of  India  to  the  l>i  &  22 Vict.  c. 
Secretary  of  State  and  to  his  under  secretaries  respectively,    106,  s.  6.] 
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the  lik''  yearly  salaries  as  may  for  the  time  iM-im:  be  paid 
to  any  other  Secretary  <>f  State  and  his  under  secret 
respectively  [d). 

(a)  The  term  'revenues  of  India'  u  hen  and  elsewhere, 
though  in  an  Act  of  Parliament  it  might  now  be  more  accurate  to  speak 
of  the  revenues  of  British  India. 

\b)  He  Secretary  of  State  is  the  minister  through  idiom  the  autho- 
rity of  the  Crown  over  India  n  exercised  in  England,  and  thus  corre- 

-ji'inds  roughly  to  the  president  of  the  Board  of  Control  ('  onnni.-sioners 
for  the  Affairs  of  India),  under  the  system  which  prevailed  before  the 

Aet  of  1858.  He  is  appointed  by  the  delivery  of  the  seals  of  offic< 
appoints  two  under  secretaries,  one  permanent,  who  is  a  member  of 
the  Civil  Service,  the  other  parliamentary,  who  changes  with  the 

Covernment.  The  Act  of  1858  authorized  the  appointment  of  a  fifth 
principal  Secretary  of  State,  in  addition  to  the  four  previously  existing 
(Home,  Foreign,  Colonial,  and  War). 

The  office  of  Secretary  of  State  is  constitutionally  a  unit,  though  there 

are  five  officers.  Hence  any  Secretary  of  State  is  capable  of  performing 

the  functions  of  any  other,  and  consequently  it  is  usual  and  proper  to 

confer  statutory  powers  in  general  terms  on  '  a  (or  '*  the  WJ 

of  State',  an  expression  which  is  defined  by  the  Interpretation  Act, 

1889,  as  meaning  one  of  Her  Majesty's  principal  Secretaries  of  Bl 
But  in  matters  relating  to  India  there  are  certain  functions  which  must 

bo  exorcised  by  the  Secretary  of  State  in  Council.  See  Anson,  Law  and 
>a  of  the  Constitution  (third  edition),  vol.  ii,  pt.  i,  168  ;  pt.  ii,  8j 

(c)  See  e.g.  the  provisions  as  to  removal  of  officers  below,  8.  21. 

(d)  i.e.  £5,000  to  the  Secretary  of  State,  £2,000  to  the  permanent 
Under  Secretary,  and  £1,500  to  the  Parliamentary  Under  Secret 

The  Council  of  India. 

3. — (1)  The  Council  of  India  consists  of  such  number  of 

of  India.    nwmbeiB,  not  [ess  than  ten  and  not  more  than  fourteen,  ai 

-'-'    the  Secretary  of  Mate  may  from  time  t<»  time  determine  (a). 

06,  S3.  7,       (2)  -jhe  right  of  tilling  any  vacancy  in  the  Council  of  India 
32&33     is  vested  in  the  Secretary  ol  State. 

1.        (3)  lnl«  >s  at  the  time  <.f  an  appointment  to  nil  a  vacancy 

/i-Mu.vii,  in  the  ( 'ouneil  of  India  nine  of  the  then  existing  members  of  the 
c*  •SS-J       council  .no  persons  who  have  served  or  n  Bided  in  British  India 

(//)  for  at  Least  ten  years,  and  have  not  last  loft  British  India 

more  than  five  yean  before  the  date  of  their  appointment, 

tin'  person  appointed  to  till  the  vacancy  must  be  bo  qualified. 
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(4)  Every  member  of  the  Council  of  India  holds  office, 

except  as  by  this  section  provided,  for  a  term  of  seven  years  (c) . 

(5)  The  Secretary  of  State  may  for  special  reasons  of 

public  advantage  reappoint  for  a  further  term  of  five  years 

any  member  of  the  Council  of  India  whose  term  of  office  has 

expired.  In  any  such  case  the  reasons  for  the  reappointment 

must  be  set  forth  in  a  minute  signed  by  the  Secretary  of 

State  and  laid  before  both  Houses  of  Parliament.  Save  as 

aforesaid,  a  member  of  the  Council  of  India  is  not  capable 

of  reappointment. 

(6)  Any  member  of  the  Council  of  India  may,  by  writing 

signed  by  him,  resign  his  office.  The  instrument  of  resigna- 
tion must  be  recorded  in  the  minutes  of  the  council. 

(7)  Any  member  of  the  Council  of  India  may  be  removed 

by  His  Majestjr  from  his  office  on  an  address  of  both  Houses 
of  Parliament. 

(8)  There  is  paid  to  each  member  of  the  Council  of  India 

out  of  the  revenues  of  India  the  annual  salar}T  of  one  thousand 

pounds  (d). 

(a)  The  Council  of  India  is,  in  a  certain,  but  very  limited,  sense 
the  successor  of  tho  old  Court  of  Directors.  Under  the  Act  of  1858 
it  consisted  of  fifteen  members,  eight  appointed  by  the  Crown,  and 
seven  elected,  in  the  first  instance,  by  the  Court  of  Directors,  and 
subsequently  by  the  council  itself.  The  members  of  the  council  held 
office  during  good  behaviour,  but  were  removable  on  an  address  by 
both  Houses  of  Parliament.  By  an  Act  of  1869  (32  &  33  Vict.  c.  97) 
the  right  of  filling  all  vacancies  in  the  council  was  vested  in  the  Secretary 

of  State,  and  the  tenure  was  changed  from  tenure  during  good  be- 
haviour to  tenure  for  a  term  of  ten  years,  with  a  power  of  reappoint- 

ment for  five  years,  '  for  special  reasons.'  By  an  Act  of  1889  (52  & 
53  Vict.  c.  65)  the  Secretary  of  State  was  authorized  to  abstain  from 
filling  vacancies  in  the  council  until  the  number  should  be  reduced 
to  ten.  An  Act  of  1907  (7  Edw.  VII,  c.  35)  repealed  the  Act  of  1889 
and  made  the  provisions  reproduced  in  subs.  (1).  The  Act  of  1907 
also  reduced  the  salary  of  Members  of  Council  thereafter  appointed 
from  £1,200  to  £1,000,  the  term  of  office  from  ten  to  seven  years,  and 

the  period  between  a  member's  last  service  in  India  and  his  appoint- 
ment to  the  council  from  ten  to  five  years. 

(6)  It  will  be  observed  that  service  or  residence  in  British  India 
(see  21  &  22  Vict.  c.  106,  s.  1),  not  in  India,  is  the  qualification. 
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Pot  members  appointed    bei  m  of 

nth.  • 
I 

X>. 

Seat  in  4.  A  member  of  the  Council  <>f  India  i-  tpable  of 

diMoali-    sitting  or  noting  in  Parliament. 

:,a.      This  restrietion  applies  to  «  B  Parliament. 

5.  If  ;it  am-  time  it  . 1 1 •  i »< • ; 1 1 -  I      P  rliament  expedient  to 
\  ICt.  C.  .ii

 

i2.]  reduce  the  number  <>r  ot  hei  <n  ise  t-»  <l<-al  with  th  ■  const  it 
Claims  to  0|  tj)(.  Council  <>t    [ndia.  a    member  <>f  thai   council   is  n<it i  omp 

tion.  entitled  to  claim  anj  compensation  for  the  loss  <»f  his  offi 

For  any  alteration  in  th<-  terms  and  conditions  under  which  bis 

office  is  held,  iml<->s  he  has  served  in  hi> « »tn«-«-  for  a  period  <»t 
ten  yea 

contained  in  the  Ac(  of  1869,  which  changed  the 
tenure  of  members  of  council.    Th<  baa  now  b 

Duties  of       6.  The    Council    of    [ndia,    under    the    direction    of    the 
State,  and  subjecl  t..  the  provisions  embodied  in 

thus   l'_  ii    conducts  the  business  transacted  in  the  United 

Kingdom   in  relation  to  tin-  government   ot    [ndia   and  the 
correspondence  \\  it  li  [ndia. 

,f      7.     in  ̂ 11  powers  required  to  bt  edbythi   ; 
in  Council,  and  all  powers  of  the  Council  <>f  India, 

[21  \  ' 

may  be  i  at  meetings  of  the  council  at   which  not 
a  than  five  memb  i  nt . 

(2)  The   Council  <>f    [ndia    may  act    notwithstanding 

i  ncy  in  t  heir  num 

.. ,,,       8.     'ii  Tl  tary  <>f  State   is   the    president   of   the 

,'jl;    Council  of  [ndia,  with  power  to  vote. 

/,   '      (_')  'I'lr    -  in  ('(.uiiiil  may  appoinl   any 
member  <>f  the  Council  "1  India  t..  l>.  udent  th< 

106,  M, 

and  th<  rj   of  State  maj   at   any  time  remove  any 

pei 
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(3)  At  every  meeting  of  the  Council  of  India  the  Secretary 

of  State,  or  in  his  absence  the  vice-president,  if  present,  or 
in  the  absence  of  both  of  them,  one  of  the  members  of  the 

council,  chosen  by  the  members  present  at  the  meeting, 

presides. 

9.  Meetings  of  the  Council  of  India  are  convened  and  held  Meetings 

when  and  as  the  Secretary  of  State  directs,  but  one  such  council, 

meeting  at  least  must  be  held  in  every  week.  Vict  c2 
10. — (1)  At  any  meeting  of  the  Council  of  India  at  which   106,8.22.] 

the  Secretary  of  State  is  present,  if  there  is  a  difference  of  at  meet- 

opinion  on  any  question,  except  (a)  a  question  with  respect  to  ln&\ 
which  a  majority  of  votes  at  a  meeting  is  by  this  Digest   Vict.  c. 1  o(5  s.  23.I 

declared  to  be  necessary,  the  determination  of  the  Secreta^  of 
State  is  final. 

(2)  In  case  of  an  equality  of  votes  at  any  meeting  of  the 

council  the  person  presiding  at  the  meeting  has  a  casting  vote. 

(3)  All  acts  done  at  a  meeting  of  the  council  in  the  absence 

of  the  Secretary  of  State  require  the  approval  in  writing  of 

the  Secretary  of  State. 

(4)  In  case  of  difference  of  opinion  on  any  question  decided 

at  a  meeting  of  the  council,  the  Secretary  of  State  may 

require  that  his  opinion  and  the  reasons  for  it  be  entered  in 

the  minutes  of  the  proceedings,  and  any  member  of  the 

council  who  has  been  present  at  the  meeting  may  require  that 

his  opinion  and  any  reasons  for  it  that  he  has  stated  at  the 

meeting  be  also  entered  in  like  manner. 

(a)  A  majority  of  votes  is  necessary  for  decisions  on  the  following 
matters  : 

1.  Appropriation  of  revenues  or  property,  s.  23. 
2.  Issuing  securities  for  money,  s.  28. 
3.  Sale  or  mortgage  of  property,  s.  31. 
4.  Contracts,  s.  32. 
5.  Alteration  of  salaries,  s.  80. 
6.  Furlough  rules,  s.  89. 
7.  Indian  appointments,  s.  90. 
8.  Appointments  of  natives  of  India  to  offices  reserved  for  Indian 

Civil  Service,  s.  94. 

9.  Provisional  appointments  to  posts  on  the  Governor-Genera l's 
Council,  s.  83,  and  to  reserved  offices,  s.  95. 
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Commit- 
tees of 

council. 

[21  &  22 
Vict.  c. 
IO6,  8.  20.] 

11.  The  Secretary  <>f  State  may  constitute  committees  of 

the  Council  of  India  for  the  more  convenient  transaction  of 

business,  and  direct  what  departments  of  business  are  to  be 

under  those  committees  respectively,  and  generally  direct  the 

manner  in  which  all  business  of  the  council  or  committees 

thereof  is  to  be  transacted  (a). 

(a)  The   existing    committees    are    Finance.    Political    ami    Si 
Military,  Revenue  and  Statistics,  Public  Works,  E  ad  Judicial 
and  Public 

Suliiiii-- 
.sion  of 
orders,  Ac 
to  council, 
and  record 

of  opinions 
thereon. 

|"2I  &22 
Vict,  c. 

[06,  B8. 
24,  25.] 

Provi- 
sion for 

oases  ol 
urgency. 
[21  &.  22 
Vict.  c. 

106,  s.  :<..] 

Orders  <n<<l  Dispatches. 

12.— (1)  Subject  to  the  provisions  ('/)  embodied  in  this 

Digest,  every  order  or  communication  proposed  to  be  sent  to 

India,  and  every  order  proposed  to  l>e  made  in  the  United 

Kingdom  by  the  Secretary  of  State  under  the  I  lOvernment  of 

India  Act,  1^58,  must,  unless  it  has  been  submitted  to  a  meeting 

of  the  Council  of  India,  be  deposited  in  the  council  room  for 

the  perusal  of  all  members  of  the  council  during  seven  days 

before  the  sending  or  making  thereof. 

(2)  Any  member  of  the  Council  of  India  may  record,  in 

a  minute-book  kept  for  that  purpose,  his  opinion  with  r<  - 
in  any  such  order  or  communication,  and  a  copy  of  every 

opinion  so  recorded  must  be  sent  forthwith  to  the  Secretary 
of  State. 

(3)  If  the  majority  of  the  Council  of  India  so  record  their 

opinions  against  any  act  proposed  to  be  done,  the  Secretary  ol 

State  must,  unless  he  defers  to  the  opinion  of  the  majority, 

record  his  reasons  for  acting  in  opposition  thereto. 

(a)  The  qualifications  relate  to  urgency  orders  under  a.  13  and 
secret  orders  under  s.  14. 

13. — (1)  Where  it  appears  to  the  Secretary  of  State  that 

the  dispatch  of  any  communication  or  the  making  of  any 

order,  not  being  an  order  for  which  a  majority  of  votes  at  1 

meeting  of  the  Council  of  India  is  by  this  Digest  declared  to 

be  necessary  (").  is  urgently  required,  the  communication  may 

nt  or  order  made,  although  it  has  not  been  submitted  to 
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a  meeting  of  the  Council  of  India  or  deposited  for  the  perusal 

of  the  members  of  that  council. 

(2)  In  any  such  case  the  Secretary  of  State  must,  except 

as  by  this  Digest  provided  (b),  record  the  urgent  reasons  for 

sending  the  communication  or  making  the  order,  and  give 

notice  thereof  to  every  member  of  the  council. 

(a)  See  note  on  s.  10. 
(b)  The  exception  is  under  the  next  section,  s.  14. 

14. — (1)  Where  an  order  concerns  the  levving  of  war  or  Provision 
'  as  to 

the  making  of  peace,  or  the  treating  or  negotiating  with  any  secret 

prince  or  State,  or  the  policy  to  be  observed  with  respect  to   anc^  ̂ , 

any  prince  or  State,  and  is  not  an  order  for  which  a  majority  P**™^- 

of  votes  at  a  meeting  of  the  Council  of  India  is  by  this  Digest   III,  c.  52, 

declared  to  be  necessary  (a),  and  is  an  order  which  in  the    3  £4 Will. 

opinion  of  the  Secretary  of  State  is  of  a  nature  to  require       'J5'    -' 
secrecv,  the  Secretarv  of  State  may  send  the  order  to  the   2l  *  -- \  iet.  c. 

Governor-General  in  Council  or  to  any  Governor  in  Council  or   106,  s.  27.] 

officer  in  India  without   having  submitted  the  order  to  a 

meeting  of  the  Council  of  India  or  deposited  it  for  the  perusal 

of  the  members  of  that  council,  and  without  recording  or 

giving  notice  of  the  reasons  for  making  the  order  (b). 

(2)  Where    any   dispatch   from    the    Governor-General   in  [33  Geo. Ill,  c.  52, 

Council,  or  from  a  Governor  in  Council,  concerns  the  govern-  Sm22. ' 
ment  of  British  India,  or  any  of  the  matters  aforesaid,  and  ™*22 \  ict.  c. 

in  the  judgement  of  the  authority  sending  the  dispatch  is  of   Io6» s- 28-] 

a  nature  to  require  secrecy,  it  may  be  marked  :  Secret  '  by 
the  authority  sending  it  ;    and  a  dispatch  so  marked  is  not 

to  be  communicated  to  the  members  of  the  Council  of  India 

unless  the  Secretary  of  State  so  directs. 

(a)  See  note  on  s.  10. 

(b)  The  Act  of  17S4  (24  Geo.  Ill,  Bess.  2.  c.  25),  which  constituted 
the  Board  of  Control,  directed  that  a  committee  of  secrecy,  consisting 
of  not  more  than  three  members,  should  be  formed  out  of  the  directors 

of  the  Company,  and,  when  the  Board  of  Control  issued  orders  requiring 
secrecy,  the  committee  of  secrecy  was  to  transmit  the  orders  to  India, 
without  informing  the  other  directors.  (See  above,  p.  63.)  These 
directions  were  reproduced  by  the  Charter  Act  of  1793  (33  Geo.  Ill, 
c.  52,  ss.  iq.  20).  and  by  the  Charter  Act  of  1833  (3  &  4  Will.  IV,  c.  85, 
1691  X 
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ivernment  (if  India  Act,  I  22  Vict.  1 

.-.  27 ),  directed  that  orders  which  formerly  went  through  the  secret 
committee  need  not  be  communicated  to  the  council,  antees  thej 
orders  for  which  a  majority  of  votes  of  the  council  was  required.    There 

similar  provisions  as  to  dispatches  from  India.     'Secret'  orders 
are  usually  communicated  to  the  Political  an  of  the 
council.     (See  above,  s.  11.) 

15.     in  Every  order  or  communication  senl  to  India,  and 

expressly  provided  l>y  this  hi.  ry  order  made 

orders, &c.  m  tj1(.  Qnited  Kingdom  in  relation  to  the  government  of  India 
under  this  Act,  must  be  Bigned  by  the  Secretary  of  Si 19.] 

(2)  Every  dispatch  from  the  Governor-General  in  Council 
or  from       l        rnor  in  Council   must   be  addressed  to  the 

•   ■  iy   of   Sl.llc    -  ! 

(a)  This  reproduces  th<  tment,  bat  of  course  applies 
only  to  official  orders  and  communications.  It  a  to  what 
provisions  (if  any;  the  saving  ref< 

(b)  This  recognizes  the  right  of  tl 
and  Bombay  to  communicate  directly  with  the  Secretary  of   S 

Jit  derived  from  a  time  when  Madras  and  Bombay  constituted 
independent  pi  ither  with  the  Presidency  of  Bengal,  and 
before  a  general  Government  of  India  bad  been  established 

Commons      16.  When  any  order  is  sent   to  India  directing  the  actual 

commencement  of  hostilities  by  His  Majesty's  forces  in  India, 
mentaa      tju.  f;((.f  0f  t}1(.  ,„■,!,.,-  having  been  Benl  must,  unless  the  order 

a-     has  in  the  meantime  been  revoked  or  suspended,  l>e  communi- 
in*  n 
hostilit  d  to  both  Hon  Parliament  within  three  months 

the  Bending  of  the  order,  or,  if  Parliament  is  uot  Bitting  at  the 

;  1  1  expiration  of  those  three  months,  then  within  one  month  after 
the  next  meetin    of  Pai  liament  (a 

(a)  See  also  s.  24. 

Cone-  17.  I'   is  the  duty  of  the  Governor-General  in  Council  to 

transmit  to  the  Secretary  of  State  constantly  and  diligently 

mor   an  ■  ticular  of  all  advices  or  intell  nd  <>f  all 

with  Sec-  transactions  and  matt  the  kno> 

neral  in  Council  and  rel  iting  to  the  go\     nmentj 

commerce,  revenues,  or  affairs  of  India  ('/). 111. 

°-  9-3  (a)  This  repi  I  in  the  1 
.  by  which  Warren  II  \t  ted  to 
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correspond  regularly  with  the  Court  of  Directors  at  home,  but  its 
re-enactment  would  probably  not  be  considered  necessary  at  the 
present  day. 

Establishment  of  Secretary  of  State. 

18. — (1)  No  addition  may  be  made  to  the  establishment  of  Establish- 

the  Secretary  of  State  in  Council,  nor  to  the  salaries  of  the  the  Sec- e- 

persons  on  that  establishment,  except  by  an  order  of  His   ̂ r^ of 
Majesty  in  Council,  to  be  laid  before  both  Houses  of  Par-   [21  &  22 

liament  within  fourteen  days  after  the  making  thereof,  or,  if   io6,ss.  15, 

Parliament  is  not  sitting,  then  within  fourteen  days  after  the   l  '* 
next  meeting  of  Parliament. 

(2)  The  regulations  made  by  His  Majesty  for  examina- 

tions, certificates,  probation,  or  other  tests  of  fitness  in  relation 

to  appointments  to  junior  situations  in  the  civil  service  apply 

to  such  appointments  on  the  said  establishment. 

(3)  The  Secretary  of  State  in  Council  may,  subject  to  the 

foregoing  provisions  of  this  section,  make  all  appointments 

to  and  promotions  in  the  said  establishment,  and  may 

remove  any  officer  or  servant  belonging  to  the  establish- 

ment (a). 

(a)  This  is  the  enactment  by  which  the  staff  of  the  India  Office  is 
regulated. 

19.  His  Majesty  may  by  warrant  under  the  Royal  Sign  Pensions. 

Manual,  countersigned  by  the  Chancellor  of  the  Exchequer,    v"ict.  c.~ 

grant  to  any  secretary,  officer,  or  servant  appointed  on  the   J^'m^o 
establishment  of  the  Secretary  of  State  in  Council  such  com-   v>  c: 25> 

pensation,  superannuation,  or  retiring  allowance,  or  to  his 

legal  personal  representative  such  gratuity,  as  may  be  granted 

to  persons  on  the  establishment  of  a  Secretary  of  State  under 

the  laws  for  the  time  being  in  force  concerning  superannuations 

and  other  allowances  to  persons  having  held  civil  offices  in  the 

public  service,  or  to  personal  representatives  of  such  persons  (a). 

(a)  This  gives  the  staff  of  the  India  Office  pensions  on  the  civil 
service  scale,  i.e.  one-sixtieth  of  annual  salary  for  each  year  of  service, N  2 
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subject  to  certain  conditions  and  restrictions,  or,  since  the  Super- 
annuation Act  of  1909,  one-eightieth  of  annual  salary  and  a  lump  sum 

in  addition. 

Indian  Appointments. 

[21  &  22  20. — (1)  Except  as  provided  by  this  Digest,  all  powers  of 

U]  making  regulations  in  relation  to  appointments  and  admis- 
sions 1"  service  and  other  matters  connected  therewith,  and  of 

altering  or  revoking  such  regulations,  which,  if  the  Government 

<»f  India  Act,  1858,  had  not  been  passed,  might  have  been 

exercised  by  the  Court  of  Directors  or  Commissioners  for  the 

Affairs  of  India,  may  be  exercised  by  the  Secretary  of  Si 

in  Council. 

Indian  (2)  Provided  that  in  any  regulations  for  the  time  being  in 

appoint-     foroe  for  the  organization  of  the  Indian  Army  provision  must 
i-i  4  --     !»<•  made  for  the  benefit  of  the  sons  ol  persons  who  have  served Vict   c. 

in  India  in  the  military  or  civil  service  of  the  Crown  or  of  the 

23*&24      ̂ ast  I'KUa  Company  equally  advantageous  with  theprovi 
1  military  cadetships  in  the  Indian  Army  which  were  in 

s.  1.]  force  before  th  -  twentieth  day  of  Augusl  one  thousand  eight 

hundred  and  sixty,  and  the  selection  of  such  persons  i-  1 

he  in  accordance  with   regulations  made  by  the  Secretarj 

Of  State  (a). 

(a)  Sections  3^.  3  j.  35,  and  v  of  the  <  lovernmenl  of  India  Act,  1858. 
run  as  follow-  : 

'33.  All  appointments  to  cadetehipe,  naval  and  military,  and  all 
admissions  to  service  not  herein  otherwise  expressly  provided  for. 
shall  be  vested  in  Her  Majesty;   and  the  names  1  to  be  fron 
time  to  time  recommended  for  such  cadetships  and  Bervice  dial]  bi 

submitted  to  Hei  Majesty  by  the  Beoretary  of  state. 

'34.  Regulations  shall  be  made  for  admitting  any 
natural-born  subjects  of  Her  Majesty  (and  of  such  age  and  qualifica- 

tions as  may  be  prescribed  in  this  behalf),  who  may  be  desirous  of 
becoming  candidates  for  cadetships  in  the  engineers  and  in  the  artillery, 
to  be  examined  u  candidates  accordingly,  and  for  prescribing  the 
branches  of  knowledge  in  which  Buch  candidates  -hall  be  examined, 
and  generally  for  regulating  and  conducting  auch  examinations. 

'35.  Not  less  than  one-tenth  of  the  whole  number  of  persons  I 
□amended  in  any  year  for  military  cadetships  (other  than 

ships  in  the  engineers  and  artillery)  Bhall  be  selei  ted  according  ' 
regulations  as  the  Secretary  of  State  in  Council  may  from  time  I 
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make  in  this  behalf  from  among  the  sons  of  persons  who  have  served 

in  India  in  the  military  or  civil  service  of  Her  Majesty,  or  of  the  East 

India  Company. 

'  36.  Except  as  aforesaid,  all  persons  to  be  recommended  for  military 
cadetships  shall  be  nominated  by  the  Secretary  of  State  and  members 
of  council,  so  that  out  of  seventeen  nominations  the  Secretary  of  State 
shall  have  two,  and  each  member  of  council  shall  have  one  ;  but  no 

person  so  nominated  shall  be  recommended  unless  the  nomination  be . 

approved  of  by  the  Secretary  of  State  in  Council.' 
When  the  Government  of  India  Act,  1858,  passed,  and  for  some  years 

afterwards,  the  Indian  Army  (taking  European  and  Native  together) 

was  officered  in  two  ways.  A  certain  number  of  cadets  were  appointed 

to  Addiscombe,  and  thence,  according  to  their  success  in  passing  the 

college  examination,  went  to  India  in  the  engineers,  artillery,  or  in- 
fantry. Others  received  direct  cadetships,  and  went  to  India  without 

previous  training.  The  Act  speaks  of  both  classes  alike  as  receiving 

cadetships.  But  the  artillery  and  engineers  were  not  in  practice  taken 

into  account  in  calculating  the  one-tenth  under  s.  35.  This  being  so, 

the  effect  of  s.  35  was,  roughly  speaking,  that  one-tenth  of  the  officers 
appointed  to  the  Indian  Army  (exclusive  of  the  engineers  and  artillery) 
must  be  the  sons  of  Indian  servants. 

The  Act  of  i860  (23  &  24  Vict.  c.  100),  which  abolished  the  European 

Army,  and  which  was  passed  on  August  20,  i860,  provided  that  '  the 
same  or  equal  provision  for  the  sons  of  persons  who  have  served  in 
India  shall  be  maintained  in  any  plan  for  the  reorganization  of  the 

Indian  Army.'  The  mode  of  appointment  to  the  Native  Army  was 
meantime  altered.  In  pursuance  of  this  provision,  an  order  was 

issued  in  1862,  under  which  the  Secretary  of  State  makes  appointments 
to  cadetships  at  Sandhurst,  fixed  at  twenty  annually,  limited  to  the 
sons  of  Indian  servants.  The  expenses  of  these  cadets  are  borne  by 

India,  if  their  pecuniary  circumstances  are  such  as  to  justify  the  pay- 
ment. Regulations  as  contemplated  by  s.  35  of  the  Government  of 

India  Act,  1858,  have  been  made  governing  the  selection,  and  arc 

rigidly  followed.  These  cadetships  differ  from  the  old  ones  in  that 
they  are  not  directly  and  necessarily  connected  with  the  Indian  Army, 

for  a  cadet  might  pass  from  Sandhurst  into  the  British  Army  and  not 

into  the  staff  corps.  But  the  object  is,  of  course,  to  supply  the  Indian 

Army.  The  word  :  cadet '  in  the  Government  of  India  Act  has  no 
express  limitation,  and  the  present  cadets  appear  to  fall  within  the 

meaning  of  the  term.  In  practice,  appointments  of  cadets  do  not  now 
go  to  the  King. 

Section  34  appears  to  be  spent,  and  s.  36  to  be  virtually  repealed  by 
the  abolition  of  the  Indian  Army.  The  effect  of  the  other  two  sections, 

so  far  as  they  are  in  force,  is  reproduced  in  the  Digest. 

21.— (1)  His  Majesty  may,  by  writing  under  the  Royal  Sign  Cro^a^d 

Manual,  countersigned  by  the  Secretary  of  State,  remove  or   Secretary 
of  State  aa 

dismiss  any  person  holding  office  under  the  Crown  in  India,   to  removal 
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_    A  copy  of  any  writing  under  thi    R  a  Manual 

Jn  must,  within 

ts-lS-  -  after  the  denature  thereof,  be  communicated  to  the 
3  k  4  \\  ill.      -  c 

Secretary  oi  State  in  Council. 

(3)  Nothing  in  this  enactment  affects  [any  of  His  Majet 

x^Ag  i  powers  over  any  officer  in  the  army,  or]  the  power  of  the 

:   Mate  [or  of  am   authority  in  India]  i 

or  dismiss  anj  such  person. 

Tin-  i-  an  attempt  to  reproduce  th<   net  result  of  a  series  of  i 
mente,  which  arc  .-till  ill  the  statute  hook,  bat   the  earlier  of  which 

were  intended  to  give  the  Crown  power  ovei  I .    ■  India 
pany,  and.  therefore,  are  not  wholly  applicable  to  existing  circum- 

Btani  og  words;  in  Bquare  brackets  do  not  reprodm 
existing  enactment,  but  represent  the  effect  of  the  law. 

The  Charter  Act  of  1703  (33  Geo.  Ml    c.  ?->  enact* 
that : 

h  shall  and  maj  be  lawful  to  and  for  th<    I 

beirs  and  -.  by  any  writ  1  trument  under  hi-  oi  theii 

manual,  countersigned  by  the  president  of  tl  uinii.-- 
:  the  Affairs  oi  India,  to  remove  or  recall  any  person  or  j 

hold.:  ;k-c,  employment,  or  commission,  civil  or  military,  under 
the  said  united  Company  in  India  for  the  time 
and  make  void  all  or  ever}   or  any  appointment  or  appointments, 
conunission  or  commissions,  of  any  person  <t  | 

offices  oremploymente  ;  and  that  all  and  everj  the  powei  -  and  author* 
1  -  died,  it  whose  appoint- 

ment ur  conunission  shall  bi 

from  Buch  respective  time  <>i  times  a-  in  the  -aid  writing  or  writings 
li  ill   1..-  .     ,  ified   in  that    Lchalt  :     Proi  ided   a 

thai  a  duplicate  <>r  copy  oi  •  h  writing  or  instrument  under 
II      M  .  •   •         i.-ii  manual,  attested  by  the  .-aid  presidenl  for  tl. 

being,  -hall,  within  eight  day-  after  tin-  same  -hall  It  signed  I 

Majesty,  bis  heirs  or  successors,  I"-  transmitted  or  delivered  to  the 
chairman  «>;■  deputy  chairman  t"i  the  time  being  <>f  tip  P&ny, 
t-i  the  intent  that  the  Court  of  Dip  impanj   D 

aj>|>!  iaed  t hereof. 

Provided  always,  .  .  .  that  nothb  ined  -hall 
ad  "i   l»-  construed  t<>  preclude  oi  take  away  tl  1  the 

I  I    impany  from  remoi  dling 
anj  of  the  offi  rvants  "f  |  impany,  hut  that  th< 

I  and  may  at  all  times  have  full  Libert]  dl,  or 
di.-iin--  any  of  .-uch  offi)  'heir  will 

the  like  manner  a-  if  tin-  Act  had  not  hen  m 

•  mmandri-in-chicf  appoint*  d  bj    I!  .  bis  hcir- 
..1  -  .  through  the  default  oi  appointment  by  the 
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of  Directors,  always  excepted,  anything  herein  contained  to  the  con- 

trary notwithstanding.' 
The  Charter  Act  of  1833  (3  &  4  Will  IV,  c.  85,  ss.  74,  75)  enacted 

that : 

'74.  It  shall  he  lawful  for  His  Majesty  by  any  writing  under  his 
sign  manual,  countersigned  by  the  president  of  the  said  Board  of 

Commissioners,  to  remove  or  dismiss  any  person  holding  any  office, 

employment,  or  commission,  civil  or  military,  under  the  said  Company 
in  India,  and  to  vacate  any  appointment  or  commission  of  any  person 
to  any  such  office  or  employment. 

'  75.  Provided  always,  that  nothing  in  this  Act  contained  shall  take 
away  the  power  of  the  said  Court  of  Directors  to  remove  or  dismiss  any 
of  the  officers  or  servants  of  the  said  Company,  but  that  the  said  court 

shall  and  may  at  all  times  have  full  liberty  to  remove  or  dismiss  any  of 

such  officers  or  servants  at  their  will  and  pleasure.' 
And  finally  the  Government  of  India  Act,  1858  (21  &  22  Vict.  c.  106, 

s.  38),  enacts  that : 

'  Any  writing  under  the  Royal  Sign  Manual,  removing  or  dismissing 
any  person  holding  any  office,  employment,  or  commission,  civil  or 

military,  in  India,  of  which,  if  this  Act  had  not  been  passed,  a  copy 
would  have  been  required  to  be  transmitted  or  delivered  within  eight 

days  after  being  signed  by  Her  Majesty  to  the  chairman  or  deputy 
chairman  of  the  Court  of  Directors,  shall  in  lieu  thereof  be  communicated 

within  the  time  aforesaid  to  the  Secretary  of  State  in  Council.' 
The  countersignature  of  the  Secretary  of  State  was  substituted  for 

the  countersignature  of  the  president  of  the  Board  of  Control  by  the 

Government  of  India  Act,  1858.     (See  above,  s.  2.) 

The  tenure  of  persons  serving  under  the  Government  of  India,  or 

under  a  local  Government,  is  presumably  tenure  during  the  pleasure 
of  the  Crown.  In  the  case  of  Grant  v.  The  Secretary  of  State  for  India 

in  Council,  L.  R.  2  C.  P.  D.  455  (1877),  the  plaintiff,  formerly  an  officer 

in  the  East  India  Company's  service,  appointed  in  1840,  and  subse- 
quently continuing  in  the  Indian  Army  when  the  Indian  military  and 

naval  forces  were  transferred  to  the  Crown,  brought  an  action  against 

the  defendant  for  damages  for  being  compulsorily  placed  by  the  Govern- 
ment upon  the  pension  list,  and  so  compelled  to  retire  from  the  army. 

It  was  held  on  demurrer  that  the  claim  disclosed  no  cause  of  action, 

because  the  Crown  acting  by  the  defendant  had  a  general  power  of 

dismissing  a  military  officer  at  its  will  and  pleasure,  and  that  the 
defendant  could  make  no  contract  with  a  military  officer  in  derogation 

of  this  power.  In  the  case  of  Shenton  v.  Smith  (1895),  A.  C.  229,  which 
was  an  appeal  from  the  Supreme  Court  of  Western  Australia,  it  was 
held  that  a  Colonial  Government  is  on  the  same  footing  as  the  Home 

Government  with  respect  to  the  employment  and  dismissal  of  servants 
of  the  Crown,  and  that  these,  in  the  absence  of  special  contract,  hold 

their  offices  during  the  pleasure  of  the  Crown.  The  respondent  in 

that  case,  having  been  gazetted  without  any  special  contract  to  act 

temporarily  as  medical  officer  during  the  absence  on  leave  of  the  actual 
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holder  of  the  office,  was  dismissed  by  the  Government  before  the  leave 

had  expired.  It  wis  held  that  he  had  no  cause  of  action  against  the 
nment.  In  the  case  of  Dunn  v.  The  Queen  (1896),  I  Q.  B.  116, 

it  was  held  that  servants  of  the  Crown,  civil  as  well  as  military,  except 
in  special  ca  166  where  it  is  otherwise  provided  by  law,  hold  their  offices 

only  during  the  pleasure  of  the  Crown.  In  this  case  a  petition  of 

right  had  been  presented,  and  the  ease  Bet  up  by  the  suppliant  was 

that  .Sir  Claude  McDonald,  Her  M  net  and  C'011-ul- 
il  for  the  Niger  Protectorate  in  Africa,  acting  on  behalf  of  the 

Crown,  had  engaged  him  in  the  service  of  the  Crown  as  consular  agent 

in  that  region  for  a  period  of  three  years  certain,  and  he  claimed  dan 
for  having  been  dismissed  before  the  expiration  of  that  period.  It 

appeared  that  sir  Claude  McDonald  himself  held  office  only  during  the 
pleasure  of  the  Crown.  Mr.  Justice  Day  held  that  contracts  for  the 
service  of  the  Crown  were  determinable  at  the  pleasure  of  the  I 

an  1  therefore  directed  a  verdict  and  judgement  for  the  Crown.  The 

decision  was  upheld  by  the  Court  of  Appeal  Subsequently  Mr.  Dunn 
brought    an   action   against    Sir   Claude   McDonald,    presumably   for 

h  of  contract,  but  the  action  was  dismissed,  and  the  doctrine 

that  an  agent  who  makes  a  contract  on  behalf  of  his  principal  is  liable 

to  the  other  contracting  party  for  a  breach  of  an  implied  warrant  of 

■ithority  to  enter  into  the  contract  was  held    inapplicable  to  ■ 
contract  made  by  a  public  servant  acting  on  behalf  of  the  Crown. 
Dunn  v.  McDonald  (1897),  l  Q-  B.  401,  555.    See  Jehangiry.  8. 
for  India,  1.  L.  It.  27  Bom.  lisy ;  Vom  v.  S.  of  S.  for  India,  1.  L.  R.  33 
CaL  1 

It  is  the  practice  for  tin-  Sei  rel  113  oi  State  in  Council  to  make  ■ 
formal  contract  with  persons  appointed  in  England  to  various  branohej 

<>f  the  Government   Bervioe  in  India,  e.g.  education  officers,  forest 

ra,  men  in  the  g     >1  Survey,  and  mechanics  and  artificers 
on  railways  and  other  works,  and  many  of  these  contracts  contain  ai 
agreement  to  keep  the  men  in  the  service  for  ;i  term  certain,  bi 

to  a  right  of  dismissal  fox  partioulai  causes.     Whether  and  how  fax 

iIm-  principles  laid  down  in  the  Shenlon  v.  Smith  and  Ihum  \. 
Queen  apply  to  these  contracts,  1-  a  question  which  in  the  pr 
of  the  authorities  cannot  be  considered  free  from  doubt. 

Tenure  during  pleasure  1-  the  ordinary  tenure  of  public  servants  in 

England,  including  those  who  belong  to  the  '  permanent  civil  Bervioe,1 
and  the  service  of  a  member  of  the  Civil  Service  «>f  India  is  expreasrj 
declared  by  bis  oovenanl  tooontinue  during  the  pleasure  of  His  Majesty. 

Tenure  during  g«>od  behaviour  is,  subject  to  a  few  exceptions  e.g.  the 
auditor  of  Indian  account  >),  confined  to   pi 

holding  judicial  offices.     Hut  judges  of  the  Indian  high  court 

expressly  declared  bj   statute  to  hold  during  pleasure: 

8.  97.    The  diffi  ■  .Men  the  two  forms  of  tenure  is  that  a  1  • 
li  tiding  during  good  behaviour  cannot    be  removed  from  bis  1 
except  fox  snob  misconduct  as  would,  in  the  opinion  of  a  court  of 
justice,  justify  bis  removal;    whilst  a  person  holding  during  pleasure 
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can  be  removed  without  any  reason  for  his  removal  being  assigned. 
See  Anson,  Law  and  Custom  of  the  Constitution  (third  edition),  vol.  ii. 
pt.  ii.  pp.  221  foil.  See  also  Willis  v.  Gipps,  6  State  Trials,  N.  S.  311 
(1846),  as  to  removal  of  judicial  officers. 

PART  II. 

Revenues  or  India. 

22. — (1)  The  revenues  of  India  are  received  for  and  in  the  Applica- 

name  of  His  Majesty,  and  may,  subject  to  the  provisions  revenues. 

embodied  in  this  Digest  (a),  be  applied  for  the  purposes  of  the  y1.6  &  l7 
government  of  India  alone.  8-27. 21  &  22 

(2)  There  are  to  be  charged  on   the   revenues   of    India  Vict.  c- 
V     '  &  IO6,  SS.  2, 

alone —  42.  1  &  2 Geo.  V, 

(a)  all  the  debts  of  the  East  India  Company;    and  c.  18, s'4. 

(6)  all  sums  of  money,  costs,  charges,  and  expenses  which,  y.  v1 22 
if  the  Government  of  India  Act,   1858,  had  not  been   Io6-l 

passed,  would  have  been  payable  by  the  East  India  Com- 

pany out  of  the  revenues  of  India  in  respect  of  any 

treaties,  covenants,  contracts,  grants,  or  liabilities  existing 

at  the  commencement  of  that  Act ;   and 

(c)  all  expenses,  debts,  and  liabilities  lawfully  contracted 

and  incurred  on  account  of  the  government  of  India  (b)  ; 
and 

{d)  all  payments  under  the  Government  of  India  Act, 

1858. 

(3)  For  the  purposes  of  this  Digest  the  revenues  of  India 
include — 

(a)  all  the  territorial  and  other  revenues  of  or  arising  in 

British  India  ;  and 

{b)  all   tributes   and   other   payments   in   respect   of   any 

territories  which  would  have  been  receivable  by  or  in  the 

name  of  the  East  India  Company  if  the  Government  of 

India  Act,  1858,  had  not  been  passed  ;   and 

(c)  all  fines  and  penalties  incurred  by  the  sentence  or  order 

of  any  court  of  justice  in  British  India,  and  all  forfeitures 
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for  crimes  of  any  movable  or  immovable  property  (6)  in 

Bi  itish  India  ;   and 

('/)  all  movable  or  immovable  property  (c)  in  British  India 

heating  or  lapsing  for  want  <>f  an  heir  oi  >r  \<h. 

and  all   property   in   British   India   devolving   as   '"'/«' 
antia  for  want  of  a  rightful  owner. 

(4)  All  other  in  rted  in.  or  arising  or  accruing  from 

property  or  rights  vested  in,  His  Majesty  under  the  Govern- 
ment "I  India  Aet.  1S58,  or  to  be  received  or  disposed  of  by 

retary  of  State  in  Council  under  that  Aet.  must  be 

applied  in  aid  of  the  revenues  of  India. 

(a)  The  qualification  n  I  <a,  under  which  there  is  power  to 
il:  theated  property. 

(0)  S      S        bhajan  v.  fl  -  India,  I.  L  B.  28  Bom. 

3U.  321- 
(c)  The  expression  in  the  inalestate,'  but  'movable 

or  immovable  property1  is  more  intelligible  in  India,  where  tlu 
denned  by  the  General  Clauses  Act  (X  of  iS<j/,  s.  3  (25),  (34)). 

(d)  As  to  the  circumstances  under  which  property  in  India  may 

:    lapse  to  thi-  <  inn  : 
ii't  Narrainapah,  8  Moore  Ind.  App.  500;  and  Ba 

\.  Mirza  HumvA  Bahadoor,  I. .  I:.     I.  A 

Control  ol      23.   The  expenditure  of  the   revenues  "1    India,   both  in 

India  and  elsewhere,  is  subject  to  the  control  of  the  S 

overex-  m  Council,  and  no  granl   or  appropriation  of  any 
penditure 
of  rove-      part  <>1  1.  of  any  other  property  coming  int<» 

essiou  of  the  Secretary  of  Mate  in  Council  b}  virtue 

ol  the  Government  of  India  A<  may  be  made  without ;  1 . 1 

the  concurrence  of  a  majority  of  votes  al  a  meetmg  of  the 

<  ouncil  of  India. 

Thia  section  "f  the  Act  ol  1858  baa  given  1  tioua  aa  to  the 
relatione  between  tl  1  his  council,  and  I- 

the  Secretary  "f  State  in  Council  and  th<-  Government  of  India. 
( >n  the  first  question  thru-  waa  an  important  debate  in  I 
L  irda  on  April  H  in  which 

th<-  ICarquu  of  Salisbury  and  the  l'ukt-  "f  Argyll  tuck  part,  and  which 
made  remarkable  by  ■  difference  of  opinion  between  high 

authorities  on  the  construction  of  thia 

g  maintained  b.  rna  and  Lord  <  helmsford,  and  a  diffi 
\ie\v   by  the  then  Lord  Chancellor,  Lord  Hathcrlcy.     The 
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showed  that  whilst  the  object,  and  to  some  extent  the  effect,  of  this 
section  was  to  impose  a  constitutional  restraint  on  the  powers  of  the 
Secretary  of  State  with  respect  to  the  expenditure  of  money,  yet  this 
restraint  could  not  be  effectively  asserted  in  all  cases,  especially  where 
Imperial  questions  were  involved.  For  instance,  the  power  to  make 
war  necessarily  involves  expenditure  of  revenues,  but  is  a  power  for 
the  exercise  of  which  the  concurrence  of  a  majority  of  votes  at  a  meeting 
of  the  council  cannot  be  made  a  necessary  condition.  The  Secretary 
of  State  is  a  member  of  the  Cabinet,  and  in  Cabinet  questions  the 
decision  of  the  Cabinet  must  prevail. 

As  to  the  second  point,  questions  have  been  raised  as  to  the  powers 
of  the  Indian  Legislature  to  appropriate  by  Indian  Acts  to  specific 
objects,  provincial  or  Imperial,  sources  of  income,  such  as  ferry  fee* 
and  other  tolls,  process  fees,  rates  on  land,  licence  taxes,  and  income 
taxes.  But  a  strict  view  of  the  enactment  in  the  Act  of  1858  would 
be  inconsistent  with  the  general  course  of  Indian  legislation,  and  would 
give  rise  to  inconveniences  in  practice. 

24.  Except  for  preventing  or  repelling  actual  invasion  of  Restric 

His  Majesty's  Indian  jjossessions,  or  under  other  sudden  and  appii 
urgent  necessity,  the  revenues  of  India  are  not,  without  the 

consent  of  both  Houses  of  Parliament,  applicable  to  defraying  to  military 
,  operations 

the  expenses  of  any  military  operation  carried  on  be}Tond  the   beyond 

external  frontiers  of  those  possessions  by  His  Majesty's  forces  frontier. 
charged  upon  those  revenues.  '  r.1  x&  22 x  \  ict.  c. 

As  to  the  object  and  effect  of  this  enactment,  and  in  particular  as  to  106,  s.  55.] 
whether  it  requires  the  consent  of  Parliament  to  be  obtained  before 
war  is  commenced,  see  Hansard,  151,  July  19,  23,  1858  (Debates  on 
passing  of  Government  of  India  Act)  ;  Hansard,  240,  May  20,  21,  23, 
iS?S  (Employment  of  Indian  Troops  in  Malta) ;  Hansard,  243,  Decem- 

ber 16,  17,  1878  (Afghan  War) ;  Hansard,  272,  273,  July  27,  31,  1882 
(Egypt);  Hansard,  295,  March  5,  9,  16,  1885  (Soudan);  Hansard, 

302,  pp.  2>22~-\7>  January  25,  1886  (Annexation  of  Upper  Burma); 
July  6,  1896  (Soudan) ;  April  13,  1904  (Tibet)  ;  Correspondence  as  to 
incidence  of  cost  of  Indian  troops  when  employed  out  of  India,  1896 
(C.  8131) ;  Anson,  Law  and  Custom  of  the  Constitution,  vol.  ii.  part  ii. 
p.  174  (third  edition).     See  also  s.  16  of  this  Digest. 

25. — (1)  Such  parts  of  the  revenues  of  India  as  are  remitted  Accounts 

to  the  United  Kingdom,  and  all  money  arising  or  accruing  taryof 
,  State  with 

m  the  United  Kingdom  from  any  property  or  rights  vested  Bank. 

in  His  Majesty  for  the  purposes  of  the  government  of  India,   y^ct>  22 
or  from  the  sale  or  disposal  thereof,  must  be  paid  to  the   x°6> ss- 

(Secretary  of  .State  hi  Council,  to  be  applied  for  the  purposes  22  &  23 
,  , .       ,,  .  T    ,.  «  Vict.  c.  41, 

ot  the  Government  of  India  Act,  1858.  s.  3. 
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26&27         (2)  All  such  revenues  and  money  must  be  paid  into  the 
Vict  c 

•'3,8.  16.]  Bank  of  England  t<>  the  credit  of  an  account  entitled  '  The 

Account  of  the  Secretary  of  State  in  Council  of  India." 
(3)  The  money  placed  to  the  credit  <>f  this  account  is  paid 

out  <»n  drafts  or  orders,  either  signed  bj  two  members  of  the 

Council  of  India  and  countersigned  1>\  the  Secretary  of  State 

or  one  of  his  under  secretaries  or  b  at  under  secretary  . 

or  signed  l>y  the  accountant-general  on  the  establishment  of  the 

etary  <>f  State  in  Counci]  or  by  one  <>f  the  two  senior  clerks 

in  the  department  of  thataccountant-general  andcountersigned 
in  such  manner  as  the  Secretary  of  State  in  Council  din 

and  any  draft  or  order  so  signed  and  countersigned  effectually 

discharges  the  Bank  of  England  for  all  money  paid  then 

(4)  The  Secretary  of  State  in  Council  maj  for  the  payment 

of  current  demands  keep  at  the  Bank  of  England  such  accounts 

as  he  deems  expedient,  and  every  such  account  is  to  be  kepi 

in  Mich  name  and  be  drawn  upon  by  such  person  and  in  such 

manner  as  the  Secretary  of  state  in  Council  dir< 

(5)  There  are  raised  in  the  1   ks  of  the  Bank  of  England 

Midi  accounts  as  may  be  oecessar}  in  respect  of  stock  m 

in  the  Secretary  of  state  in  Council,  and  an\  Buch  account  i> 

entitled   The  Stock  Account  of  the  Secretary  of  St   I 

(  OUncil  of   India.' 
(6)  EVOTJ    account    referred    to    in    this   .section    is   a    public 

account  (o). 

This  section  represents  the  provisions  of  the  Government  ol 
Indi.i  Act,  1858,  as  modified  by  22  &  23  Vict,  c.  41,  b.  3,  and  H 

.  >-.  73,  g.  ih,  and  by  existing  practice. Powers  of 
attorney        26.  The  Secretary  of  State  in  Council,  b}  [rawer  of  attoi 

panhaM    executed  by  two  members  of  the  Council  of  India  and  counter* 

'.'^'j.," k     Bigned  bj  t  he  Secretary  of  State  or  one  of  his  und< 
"'1'''^      or  hi-  assistant  under  secretary,  may  authorize  all  or  am  >>l ili\  idends, 

the  cashiers  of  the  Bank  of  England — 
\|ri  ,. 

(a)   to  Bell  and  1 1,111-ter  all  or  any  part  of  any  Btock  standing 

in  the  1   ka  ol  the  Bank  to  the  accounl  of  the  - 

of  State  in  (  'owned  ;    and 
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(b)  to  purchase  and  accept  stock  on  any  such  account ; 

and 

(c)  to  receive  dividends  on  any  stock  standing  to  any  such 

account ; 

and  by  any  writing  signed  by  two  members  of  the  Council 

of  India  and  countersigned  as  aforesaid  may  direct  the  appli- 

cation of  the  money  to  be  received  in  respect  of  any  such 
sale  or  dividend. 

Provided  that  stock  may  not  be  purchased  or  sold  and 

transferred  under  the  authority  of  any  such  general  power  of 

attorney,  except  on  an  order  in  writing  directed  to  the  chief 

cashier  and  chief  accountant  of  the  Bank  of  England,  and 

signed  and  countersigned  as  aforesaid. 

27.  All  securities  held  by  or  lodged  with  the   Bank  of  Provision 

England  in  trust  for  or  on  account  or  on  behalf  of  the  Secretary  securities. 

of  State  in  Council  may  be  disposed  of,  and  the  proceeds  [?.I&22 

thereof  may  be  applied,  as  may  be  authorized  by  order  in  106,  s.  48. 
26  &  27 

writing  signed  by  two  members  of  the  Council  of  India  and  Vict.c.  73, 

countersigned  by  the  Secretary  of  State  or  one  of  his  under  s'  l  ̂ 
secretaries,  or  his  assistant  under  secretary,  and  directed  to 

the  chief  cashier  ard  chief  accountant  of  the  Bank  of  England. 

28. — (1)  All  powers  of  issuing  securities  for  money  in  the  Exercise 
of  borrow- 

United  Kingdom  which  are  for  the  time  being  vested  in  the  ing 

Secretary  of    State    in  Council  must  be  exercised   by  the  P^&l^ 

Secretarv   of   State   in   Council  with  the   concurrence   of   a  Yic*-  °- 
J  _  106,  s.  49. 

majority  of  votes  at  a  meeting  of  the  Council  of  India.  26*27 
Vict.  c. 

(2)  Such  securities,   other  than  debentures  and  bills,   as  73,  s.  16. 

might  have  been  issued  under  the  seal  of  the  East  India  vict.c.70. 

Company  must  be  issued  under  the  hands  of  two  members  s-  5* J 
of  the  Council  of  India  and  countersigned  by  the  Secretary 

of  State  or  one  of  his  under  secretaries,  or  his  assistant  under 

secretarv. 

(3)  All  debentures  and  bills  issued  by  the  Secretary  of 

State  in  Council  must  bear  the  name  of  one  of  the  under 

secretaries  for  India  for  the  time  being,  and  that  name  may 
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be  impn — d  <>r  affixed  by  machinery  or  otherwise  in  such 
manner  as  the  Secretary        5         in  Council  directs. 

The  provisions  of  this  section  are  probably  spent.     The  en 
authorizing  the  Secretary  of  State  to  borrow  under  special  .\ 

pecial  purposes,  rach  as  railways,  are  not  reprod 

Accounts       29. — (1)  [a)    The    S  State   in    Council    must, 

annually    within  the  first    fourteen  days  < lurimr  which  Parliament   is 
1,l"l,,"f"r'' sitting  ii'-xi   after  tin-  first  day  of  May  in  every  year,  lay 

before  both  Ho  I '  irliament — ■ 
[21  &:  _ 

(a)  An  account  for  the  financial  year  preceding  that  last 

completed   of  the  annual   produce  <>f  the  revenu< 

[ndia,    distinguishing   the    same    under    the    respective 

heads  thereof,  in  each  of  the  Beveral  provinces;   and  * » t 

all  the  annual  receipts  and  disbursements  at  home  and 

abroad  f<>r  the  purposes  of  the  government   of   [ndia, 

distinguishing    the    Bame    under    the  heads 
then 

(6)  The  latest  estimate  of  the  same  for  the  last  financial 

year  : 
(r)  The  amount  of  the  debts  chargeable  on  the  revi 

of   [ndia,  with   'In-  rates  "f  interest    they  respectively 

carry,  and  ih<i  annual  amount  <>f  that  int<  •■ 
(//)  An  account  of  the  Btate  of  the  effects  and  credits  in 

each  province,  and  in  England  or  elsewhere,  applicable 

to  the  purposes  •>!  the  government  <>f  [ndia,  according 
to  the  latest  advices  which  have  been  received  thi 

anil 

(. )  A  list   of  the  establishment  of  the  Secretary  of  Si 

in  Counoil,  and  the  Bataries  ami  allowance  ble  in 

respect  then 

(2)   It"   any   m-w    or    increased    salary   or   pension    of    fifty 
pounds  1  year  or  upwards  ha>  been  granted  or  created  within 

ilishment   (6),  the  par* 
ticulars  thereof  must    be  specially     I  and  explained  at 
t he  foul  <»f  t In-  account  for  < hat  \ 
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(3)  The  account  must  be  accompanied  by  a  statement 

prepared  from  detailed  reports  from  each  province  in  such 

form  as  best  exhibits  the  moral  and  material  progress  and 

condition  of  India  (c). 

(a)  At  some  time  or  other  during  the  session  of  Parliament,  usually 
towards  the  end,  the  House  of  Commons  goes  into  committee  on  the 
East  India  Revenue  Accounts,  and  the  Secretary  of  State  for  India 
or  his  representative  in  the  House  of  Commons,  on  the  motion  to  go 
into  committee,  makes  a  statement  in  explanation  of  the  accounts  of 

the  government  of  India.  The  debate  which  takes  place  on  this  state- 
ment is  commonly  described  as  the  Indian  Budget  Debate.  The 

resolution  in  committee  is  purely  formal. 

(6)  The  words  '  in  respect  of  the  said  establishment  '  represent 
the  construction  placed  in  practice  on  the  enactment  reproduced  by 
this  section. 

(c)  This  is  the  annual  '  moral  and  material  progress  report.'  A 
special  report  is  published  at  the  expiration  of  each  period  of  ten  years, 
giving  a  very  full  and  interesting  account  of  the  general  condition 
of  India  at  that  date.  The  last  of  these  decennial  reports  was 
in  191 3. 

30. — (1)  {a)  His    Majesty   may,    by   warrant   under    His  Audit  of Indian 

Royal  Sign  Manual,  countersigned  by  the  Chancellor  of  the  accounts 

Exchequer,  appoint  a  fit  person  to  be  auditor  of  the  accounts  Kuwdom 

of  the   Secretary  of   State   in  Council,   and  authorize   that  C?.1  &  22 vict.  c. 

auditor  to  appoint  and  remove  such  assistants  as  may  be   106,  s.  52. 
■  /»    t  •        i  4-4  "-■  45 

specified  m  the  warrant.  Vict.  c. 

63,8.1'.] 

(2)  The  auditor  examines  and  audits  the  accounts  of  the 

receipt,  expenditure,  and  disposal  in  the  United  Kingdom  of 

all  money,  stores,  and  property  applicable  for  the  purposes 

of  the  Government  of  India  Act,  1858. 

(3)  The  Secretary  of  State  in  Council  must  by  the  officers 

and  servants  of  his  establishment  produce  and  lay  before  the 

auditor  all  such  accounts,  accompanied  by  proper  vouchers 

for  their  support,  and  must  submit  to  his  inspection  all  books, 

papers,  and  writings  having  relation  thereto. 

(4)  The  auditor  has  power  to  examine  all  such  officers  and 

servants  in  the  United  Kingdom  as  he  thinks  fit  in  relation 

to  such  accounts,  and  the  receipt,  expenditure,  or  disposal 
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of  such  money,  stores,  and  property,  and  for  that  purpose, 

by  writing  under  his  hand,  to  summon  before  him  any  such 
officer  or  servant. 

(5)  The  auditor  must  report  to  the  Secretary  of  State  in 

Council  bis  approval  or  disapproval  of  the  accounts  afor> 
with  such  remarks  and  observations  in  relation  thereto  as  he 

thinks  lit.  specially  rioting  any  case,  if  rach  there  be,  in  which 

it  appears  to  him  that  any  money  arising  out  of  the  revenues 

of  India  has  been  appropriated  to  other  purposes  than  those 

to  which  they  are  applicable. 

(6)  The  auditor  must  specih  in  detail  in  his  reports  all 

sums  of   money,   Btores,   and   property   which  oughl    b 

■  anted  for,  and  are  not  broughl  into  account  or  have  not 

been  appropriated,  in  conformity  with  the  provisions  <>f  the 

law,  or  which  have  been  expended  or  disposed  of  without 

due  ant hority,  and  must  also  Bpecify  any  defects,  inaccurs 

or  irregularities  which  may  appear  in  the  accounts,  or  in 

the  authorities,  vouchers,  or  documents  having  relation 
t  hereto. 

(7)  The    auditor    must    lay    all    such    reports    before    both 

Souses  of  Parliament,  with  the  accounts  of  the  year  to  which 

1  he  reports  relate. 

(8)  The  auditor  holds  office  during  good  behaviour. 

(9)  There  are  paid  to  the  auditor  and  his  assistants,  out  of 

the  revenues  of  India,  such  salaries  as  His  Ma  jest}  1>\  warrant, 

signed  and  countersigned  as  afon  -aid.  may  direct. 

(10)  The  auditor  and  his  assistants  are.  tor  the  purposes  of 

superannuation  allowance,  in  the  same  position  as  if  thej 

were  on  the  establishment  <>t  t;  tary  of  State  in 
<  lounoil. 

(a)  The  duties  "f  the  India  Office  auditor  a~  to  Indian  revenues  and 
expenditure  correspond  in  boom  respects  to  the  duties  of  the  comp- 

troller sod  auditor-general  with  respect  to  the  revenues  "f  the  United 
Kingdom.  Bui  the  reporta  of  the  India  <  >ffioe  auditor  are  not  referred 
to  the  Pablio  Aocounta  Oommittee  of  the  Souse  of  Commons.  A-  to 

the  comptroller  and  auditor-general,  see  Anson,  hi»-  and  < 
third  cil.  1.  \,,|.  ii.  part  ii, 
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PART  III. 

Property,  Contracts,  and  Liabilities. 

31. — (1)  The  Secretary  of  State  in  Council  may,  with  the  Power  of 

concurrence  of  a  majority  of  votes  at  a  meeting  of  the  Council  0f  &uteto 

of  India,  sell  and  dispose  of  any  property  for  the  time  being  sel1'  moi't- 1  .    l      l       .  o.  gage)  and 
vested  in  His  Majesty  for  the  purposes  of  the  government  buy  pro- 

perty, 
of  India,  and  raise  money  on  any  such  property  by  way  of  [21  &*22 

mortgage  and  make  the  proper  assurances  for  any  of  those   to^  "  °*    -. 
purposes,  and  purchase  and  acquire  any  property. 

(2)  All  property  acquired  in  pursuance  of  this  section 

vests  in  His  Majesty  for  the  service  of  the  government 
of  India. 

(3)  Any  assurance  relating  to  real  estate  made  by  the 

authority  of  the  Secretary  of  State  in  Council  may  be  made 

under  the  hands  and  seals  of  three  members  of  the  Council 

of  India. 

32. — (1)  The  Secretary  of  State  in  Council  may,  with  the  Contracts 

01  ScCI*£" concurrence  of  a  majority  of  votes  at  a  meeting  of  the  Council  tary  0f 

of  India,  make  any  contract  for  the  purposes  of  the  Govern-  ?tatf' 
ment  of  India  Act,  1858.  Vict.  c. 106,  s.  40. 

(2)  Am'  contract  so  made  may  be  expressed  to  be  made  22  &  23 

by  the  Secretary  of  State  in  Council.  4I;  B"  5" 
(3)  Any  contract  so  made  which,  if  it  were  made  between  VH,cTii.l 

private   persons,   would   be  by  law   required    to    be    under 

seal,  may  be  made,  varied,  or  discharged  under  the  hands 
and  seals  of  two  members  of  the  Council  of  India. 

(4)  Any  contract  so  made  which,  if  it  were  made  between 

private  persons,  would  be  by  law  required  to  be  signed  by 

the  party  to  be  charged  therewith,  may  be  made,  varied,  or 

discharged  under  the  hands  of  two  members  of  the  Council 
of  India. 

(5)  Provided  that  anjr  contract  for  or  relating  to  the  manu- 

facture, sale,  purchase,  or  supply  of  goods,  or  for  or  relating  to 

affreightment  or  the  carriage  of  goods,  or  to  insurance,  may, 
1G91  O 



104 
GOVERNMENT   OF    INDIA en. 

PoWiT  t    I 
ite 

Msar- 
aneee,  &c, 
in  India. 

[22*23 VI    b.C.41 
BS.  1,2. •    t4 

Vict.  c. 

59,3.2.] 

subject  to  such  roles  and  restrictions  as  the  Secretary  ol  Si 

in  Council  prescribes,  be  made  and  Bigned  on  behalf  <>f  the 

Secretary  of  State  in  Council  by  any  person  upon  his  perma- 
nent establishment,  duly  empowered  by  the  Secretary  of  S 

in  Council  in  this  behalf.     Contracts  bo  made  and  Big 

did  and  effectual  as  if  made  as  pi  1  by  the  I 

going  provisions  of  this  Bection.     Particulars  <>f  all  conti 

bo  made  as  aforesaid  must   be  laid  before  the  Secretary  <»f 
State  in  Council  iii  such  manner  and  form  and  within  such 

as  the  Secretary        31    I     in  Council  prescribes. 

The    benefit   and   liability  <>f  every  contract    mad< 

pursuance  of  this  section  passes  to  the  Secretary  of  State  in 

( iouncil  for  the  x  im<-  being. 

33. — (1)  The  Governor-General  in  Council  and  any  Local 

rnment  ('/)  may,  on  behalf  and  in  the  name  <>f  the 

Secretary  of  State  in  Council,  and  Bubject  to  Buch  provisions 

in  restrictions  a>  the  Secretary  of  State  in  Council,  with  the 

concurrence  of  s  majority  ol  votes  at  a  meeting  of  the  Council 

nt  In  lia,  prescribes,  Bell  and  dispose  of  an}  movable  orimmo\ 

able  property  (l>)  whatsoever  in  India,  within  the  limil 

their  respective  governments,  for  the  time  being  vested  in 

li      Majesty  for  the  purposes  of  the  government  of  [ndia 

monej  on  any  such  property  bj  way  of  mortgage,  and 

make  proper  assurances  for  any  ol  these  purposes,  and  pur- 
chase or  acquire  any  property,  movable  or  immovable  (6), 

in  India  within  the  >ai<l  respective  limits,  and  make  any 

contract  for  the  purposes  ol  the  Government  of  [ndia 
1858  (c). 

(2)  Everj  assurance  and  contract  made  for  the  purposes  ol 

this  a  action  must  be  executed  by  such  person  and  in  such  manner 

as  t  h<-  Governor  General  in  Coun<  il  by  res  ilution  (-/)  «lii  1    I 

authorizes,  and  it'  bo  executed  maj  be  enforced  by  or  againsl 
in  ( Iouncil  fin  the  time  h 

(3)  Neither  the  Secretary  of  state  nor  any  mi  I  the 

Council  "t  [ndia,  noi  anj  person  executing  am  such 
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or  contract,  is  personally  liable  in  respect  thereof,  but  all 

liabilities  in  respect  of  anj^  such  assurance  or  contract  are 

borne  by  the  revenues  of  India. 

(4)  All  property  acquired  in  pursuance  of  this  section 

vests  in  His  Majesty  for  the  service  of  the  government  of 

India . 

(a)  The  words  :  or  any  officer  for  the  time  being  entrusted  with  the 
government,  charge,  or  care  of  any  presidency,  province,  or  district ' 
have  been  construed  in  practice  as  including  only  lieutenant-governors 

and  chief  commissioners,  and  not  '  district  officers '  in  the  special  India 
sense.  They  are  therefore  represented  in  the  Digest  by  the  expression 

'  local  Government,'  as  defined  by  s.  124  of  the  Digest. 
(b)  The  words  in  the  Act  are  '  real  or  personal  estate.' 
(c).  Soon  after  the  passing  of  the  Government  of  India  Act,  1858, 

it  became  necessary  to  legislate  for  the  purpose  of  determining  how 
contracts  on  behalf  of  the  Secretary  of  State  in  Council  were  to  be 
made  in  India.  Before  that  Act  it  had  been  held  that  contracts  made 

in  England  by  the  East  India  Company  as  a  governing  power  could 
only  be  made  under  seal  {Gibson  v.  East  India  Company,  5  Bing.  N.  C. 
262).  In  India,  at  least  in  the  presidency  towns,  certain  documents 
required  sealing  for  the  purpose  of  legal  validity.  The  real  seal  of  the 
Company  was  in  England,  but  copies  were  kept  in  Calcutta,  Madras, 
and  Bombay,  and  documents  sealed  with  these  copies  were  generally 
accepted  as  sealed  by  the  Company.  Contracts  not  under  seal  were 
made  in  India  on  behalf  of  the  Company  by  various  officials.  The 
transfer  of  the  powers  of  the  Company  to  the  Secretary  of  State  in 
Council  disturbed  all  these  arrangements,  and  the  Government  of 

India  Act,  1859  (22  &  23  Vict.  c.  41),  was  accordingly  passed  for  deter- 
mining the  officers  by  whom,  and  the  mode  in  which,  contracts  on 

behalf  of  the  Secretary  of  State  in  Council  were  to  be  executed  in  India. 
The  Act  was  amended  by  the  East  India  Contracts  Act,  1870  (33  &  34 
Vict.  c.  59). 

(d)  See  the  resolution  of  the  Government  of  India  in  the  Home 

Department  of  March  28,  1895,  specifying  the  officers  by  whom  parti- 
cular classes  of  instruments  may  be  executed. 

34.  The  Governor-General  in  Council,  and  any  other  Power  to 
person  authorized  by  any  Act  passed  in  that  behalf  by  the  escheated 

Governor-General  in  Council,  may  make  any  grant  or  disposi-  ProPert.v, 

tion  of  any  property  in  British  India  accruing  to  His  Majesty  by  [16  &  17 

forfeiture,  escheat,  or  otherwise,  to  or  in  favour  of  any  relative  95,  s.  27.] 
or  connexion  of  the  person  from  whom  the  property  has 
accrued,  or  to  or  in  favour  of  any  other  person. 

As  to  escheat,  see  note  (c)  on  s.  22  above. 
O  2 
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35.— (i)  Th     3  State  in  Council  may  sue  and 

bilitiea  of   '"'  rae^  M  u'"  '"  I"'^a  M  '"  England  by  tin-  name  of  the 
-    retary  <»f  state  in  Council,  as  a  body  corporate  (a). ■  in  . 

CoonciL  Every    person    has    the    same    remedies    against    the 
f  2 1  &  22 

Vict.  c.      Secretary  of  State  in  Council  as  he  might  have  had  against 

efhT  ' '"'  ̂ a°  I"'1''1  Company  if  the  Government  <»f  India 
had  not  been  passed  (6). 

6.]  (3)  The  property  and  effects  for  the  time  being  vested  in 

II  -  Majestj  for  the  purposes  <»f  the  government  <»f  India,  of 

acquired  foi  those  purposes,  are  liable  to  1 1 1< -  same  judge- 
ments an<l  executions  a>  they  would  have  been  liable  to  in 

respect  of  liabilities  lawfully  incurred  by  the  E  -•  India 
Company  if  the  Government  of  India  Act,  1858,  had  n<>t 
Keen  passed. 

(4)  Neither  the  S  of  state  nor  any  member  of  the 

Council  of  India  is  personally  liable  ii  t  any  contract 

entered  into  <u  other  liability  incurred  by  th<    S 

State  or  the  Secretary  "l  State  in   Council  in  his  or  their 

official  capacity,  nor  in  respect  «»f  any  contract,  covenant,  of 

engagement  ol  the  Eaat  India  Company,  bul  all  Buch  liabilities, 

and  all  costs  and  damages  in  reaped  thei  borne  bj 
the  revenues  ol  I  odia 

(a)  Although  the  Secretary  ol  State  is  a  body  corporate,  or  in  the 
•  position  as  a  body  1  ,  for  the  purpose  of  contracts,  and  ol 

suins,  and  being  sued,  yel  he  is  nol  .»  body  corporate  for  the  purpoM 
uf  holding  property.    Snob   property  as  formerly  vested,  or  would 

vested,  in  the  Bast   India  Company,  new  vests  in  the  Crown. 
the  rem. irk-  of  James,  L.  J.,  in  Kinlocl  v.  Secretary 

L  R.  15  Ch.  D.  1.    Tl  :         in  <  kranoil 
has  privileges  in  respect  of  debts  due  to  him  in  India  similar  to  those 
of  t In-  Crown  in  respect   of  Crown  debts  in   Rngland  (Tl 

■it-  for  India  v.  Bombay  Landing  and  Shipp\ 
II   1     '■       0.  C.  J.  23). 

(//)  Aii  action  does  not  lie  against  the  Crown  in  Rngland.     The  only 
legal  ieinf.|\  of  a  subject  against  the  Crown  in  England  i-  by  (>■ 
ol  right. 

Until  1874  n   was  doubtful  whether  a  petition  of  right  would  Ik 
.<   for  restitution  of  property   detained  by  the  Crown.     But   in 

that  year  it   srai  decided  that  a  petition  would  lie  for  d 
breach  of  contra*  t  (/?.  v.  Tl  1 .   1:        Q.  B     1) ;  and  that 
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has  been  followed  in  subsequent  cases.  A  petition  of  right  does  not 
lie  for  a  tort  except  where  the  wrong  complained  of  is  detention  of 

property,  the  reason  alleged  being  the  maxim  that  the  king  can  do  no 
wrong.  For  a  wrong  done  by  a  person  in  obedience  or  professed 

obedience  to  the  Crown  the  remedy  is  against  the  wrongdoer  himself 
and  not  against  his  official  superior,  because  the  ultimate  superior, 

the  Crown,  is  not  liable.  See  Clode,  Law  and  Practice  of  Petition  of 

Bight,  and  R.  v.  Lords  Commissioners  of  the  Treasury,  7  Q.  B.  387,  and 

Raleigh  v.  Goschen,  [1898]  1  Ch.  j$. 
A  petition  of  right  does  not  lie  in  respect  of  property  detained  or 

a  contract  broken  in  India. 

In  the  case  of  Frith  v.  Reg.,  L.  R.  7  Ex.  365  (1872),  the  suppliant, 

by  petition  of  right,  sought  to  recover  from  the  Crown  a  debt  alleged 

to  have  become  due  to  the  person  whom  he  represented  from  the 
Sovereign  of  Oudh,  before  that  province  was  annexed  in  1856  to  the 
territories  of  the  East  India  Company.  But  it  was  held  that,  assuming 

the  East  India  Company  became  liable  to  pay  the  debt  by  reason  of 
the  annexation  of  the  province,  the  Secretary  of  State  for  India  in 

Council,  and  not  the  Crown,  was,  under  the  provisions  of  the  Govern- 
ment of  India  Act,  1858,  the  person  against  whom  the  suppliant  must 

seek  his  remedy,  and  that  consequently  a  petition  of  right  would  not 

lie.  It  was  pointed  out  that  the  remedy  by  petition  of  right  was  in- 
applicable, as  it  was  plain  that  the  revenues  of  England  could  not  be 

liable  to  pay  the  claim,  and  that  consequently  a  judgement  for  the 
suppliant  would  be  barren.  See  also  Doss  v.  The  Secretary  of  State  for 

India  in  Council,  L.  R.  19  Ex.  509,  and  Reiner  v.  Marquis  of  Salisbury, 
L.  R.  2  Ch.  D.  378. 

Under  the  enactments  reproduced  by  this  section  there  is  a  statu- 
tory remedy  against  the  Secretary  of  State  in  Council,  and  that  remedy 

is  not  confined  to  the  classes  of  cases  for  which  a  petition  of  right  would 
He  in  England.  See  the  judgement  of  Sir  Barnes  Peacock,  C.  J.,  in 

the  case  of  the  P.  <£■  0.  Company  v.  Secretary  of  State  for  India  in 
Council  (1861),  2  Bourke  166;  5  Bom.  H.  C.  R.  Appendix  A;  and 

Mayne's  Criminal  Law  of  India,  pp.  299  sqq.  In  Secretary  of  State  for 
India  in  Council  v.  Moment,  L.  R.  40  Indian  Appeals,  48  (1912),  it  was 

held  that  the  remedy  against  the  Secretary  of  State  in  Council  under 
21  &  22  Vict.  c.  106,  s.  65,  could  not  be  taken  away  by  Indian  legislation. 
On  the  other  hand  it  would  appear  that,  apart  from  special  statutory 

provisions,  the  only  suits  which  could  have  been  brought  against  the 

East  India  Company,  and  which  can  be  brought  against  the  Secretary 

of  State  in  Council  as  successor  of  the  Company,  are  suits  in  respect  of 
acts  done  in  the  conduct  of  undertakings  which  might  be  carried  on 

by  private  individuals  without  sovereign  powers.  See  Nobin  Chunder 

Ley  v.  The  Secretary  of  State  for  India,  I.  L.  R.  1  Cal.  1 1  (1875)  ;  Jehangir 
M.  Cursetji  v.  Secretary  of  State  for  India  in  Council  (1902),  I.  L.  R. 
27  Bom.   189 ;    Shivabhajan  v.  Secretary  of  State  for  India,  I.  L.  R 
28  Bom.  314. 

A  suit  or  action  against  the  Secretary  of  State  in  Council  may 
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sometime  .  the  plea  thai  the  act  complained  of  falls  within  the 

category  of  '  a  cordingly  cannot  be  questioned  by 
a  municipal  court.     A   plea  of  this  kind   n  illy  in 
several  oases  by  tin-  East  India  Company  with  respect  to  proceedings 

by  them,  not  in  th<  ter  of  trading  company  but  in  their 
character  of  territorial  tin-  distinction   l>ctween 
these  two  chai  India  Company  (183 
N.  <  '  ompany  (i860),  29  Beav.  300, 
at  p.  3  >8  :  and  the  cases  noted  below.)    And  the  principles  laid  down 
in  thi  i.r.r  been  followed  in  tl  '-dings 1  onnoiL 

The  question  whether  the  Ea  I   India  <  ompany  were  a< 
sover  ompany  was  raised  in  Moodalay  v. 
The  East  India  Company  (1785),   1   liro.  <  rred  to  in 

Prioleau  \.  I  -  1866),  L.  It.  2  Eq.  659),  but  the  iir.-t  n  ; 
case  in  which  tin-  Company  successfully  raised  tin-  defence  that  thej 
were  acting  a-  sovereigns,  and  th.it  tin-  acta  complained  of 

appears  to  have  been  Thi  Nab  India 

l793)>  1  Ves.  Jr.  371  :   _■  Ves.  Jr.  56;   3  1' 
4  Bro.  C.  C.  ioc).     This  was  a  suit  for  ,m  account  brought  by  the  N 
ol  Arcof  againsl  the  East  India  Company.    On  the  hearing  il  ap] 

by  tin-  Company's  answer  that   the  snbject-matter  of  the  suit 
a  matter  of  political  I  ■  ■  :  u.-.-n  the  Nabob  and  the  <  'ompany.  the 
Company  having  acted  throughoul  the  transaction  in  their  political 
capacity,  and  baving  been  dealt  with  by  the  Nabob  as  if  they  m 
independei  On  this  ground  the  bill  was  dismii 

same  principle  w.i-  followed  in  tin-  case  of  / 
pany  \.  8yed  Ally  |  [82;        Moo.  Ind.  App.  ;::.  where  it  was  held  that 

the  resumption  by  the  Madras  Government  of  a  '  jaghire1  granted  bj 
former  Nawabs  ot  the  <  arnatic  before  the  date  of  cession  to  th< 

India  Company  and  the  regranl  by  the  Madras  Government  to  another. 

i'h  an  Bjol  of  sovereign  power  as  precluded  the  <  'ourts  from  I 
cognizance  "f  the  question  in  a  suit  by  the  heir-  of  the  original  gi 

The  case  of  Bedreechund  r.  Elphinstone  (1830),  2  N.  S. 
1  Knapp  P.  C.  ed  the  quesl  ion  as  to  the  titl< 

taken  at  Poonah,  and  alleged  t"  be  the  property  of  the  Peish*  1.     [( 
wt    beld  that  the  transaction  baving  been  thai  of  a  host 
made,  if  not  flagrant*  y\  nond  municipal  court  had 
no  jurisdiction  ti>  adjudge  on  the  Bubjecl  :   and  thai  if  anything  bad 
been  done  ami  —  ,  recourse  could  be  had  onlj  t<>  the  Governmei  I 

rhia  decision  was  followed  in  I  hi.' \    I 

lu  the  Tanjon 

1  bill  \\a-  tiled  ell  the  c,|uit ; 

of  t  he  Supreme  Courl  of  Madras  to  establish  a  claim  a>  private  pr< 
Min  property  <>f  whioh  the  Qovernmenl  had  taken 

and  for  an  act  ount.  in  question  had  been  done  on  behalf  of 
tie   G  ivernmenl  by  a  commissioner  appointed  by  them  in  • 
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with  the  taking  over  of  Tanjore  on  the  death  of  the  Raja  Sivaji  without 
heirs.  It  was  held  that  as  the  seizure  was  made  by  the  British  Govern- 

ment, acting  as  a  sovereign  Power,  through  its  delegate,  the  East 
India  Company,  it  was  an  act  of  State,  to  inquire  into  the  propriety 
of  which  a  municipal  court  had  no  jurisdiction.  Lord  Kingsdown, 

in  delivering  judgement,  remarked  that  '  the  general  principle  of  law 
could  not,  with  any  colour  of  reason,  be  disputed.  The  transactions 
of  independent  States  between  each  other  are  governed  by  other  laws 
than  those  which  municipal  courts  administer.  Such  courts  have 

neither  the  means  of  deciding  what  is  right  nor  the  power  of  enforcing 

any  decision  which  they  make.'  It  was  held  that  the  act  complained 

of  fell  within  this  principle.  '  Of  the  propriety  or  justice  of  that  act,' 
remarked  Lord  Kingsdown,  '  neither  the  Court  below  nor  the  Judicial 
Committee  have  the  means  of  forming,  or  the  right  of  expressing  if 

they  had  formed,  any  opinion.  It  may  have  been  just  or  unjust, 

politic  or  impolitic,  beneficial  or  injurious,  taken  as  a  whole,  to  those 
whose  interests  arc  affected.  These  arc  considerations  into  which 

their  lordships  cannot  enter.  It  is  sufficient  to  say  that,  even  if  a 

wrong  has  been  done,  it  is  a  wrong  for  which  no  municipal  court  of 

justice  can  afford  a  remedy.' 
In  the  Coorg  case,  Raja  of  Coorg  v.  East  India  Company  (i860), 

29  Beav.  300,  the  East  India  Company  had  made  war  against  the 
Raja  of  Coorg,  annexed  his  territory,  and  taken  his  property,  including 

some  of  the  Company's  notes.  The  raja  filed  a  bill  against  the  East 
India  Company,  but  it  was  held  that  the  Company  had  acted  in  their 
sovereign  capacity,  and  the  bill  was  dismissed. 

In  the  Delhi  case,  Raja  Salig  Ram  v.  Secretary  of  State  for  India  in 

Council  (1872),  L.  R.  Ind.  App.  Supp.  Vol.,  p.  119,  the  question  was 
as  to  the  validity  of  the  seizure,  after  the  Indian  Mutiny,  of  estates 

formerly  belonging  to  the  titular  King  of  Delhi.  Here  also  it  was 
held  that  the  seizure  was  an  act  of  State,  and  as  such  was  not  to  be 

questioned  in  a  municipal  court. 

In  Sirdar  Bhagwan  Singh  v.  Secretary  of  State  for  India  in  Council 

(1874),  L.  R.  2  Ind.  App.  Cas.  38,  an  estate  belonging  to  a  former  chief 

in  the  Punjab  had  been  seized  by  the  Crown,  and  the  question  was 

whether  it  had  been  so  seized  in  right  of  conquest  or  by  virtue  of  a  legal 
title,  such  as  lapse  or  escheat.  It  was  held  that  the  seizure  had  been 

made  in  right  of  conquest,  and  as  such  must  be  regarded  as  an  act  of 

State,  and  was  not  liable  to  be  questioned  in  a  municipal  court. 
Forester  and  others  v.  Secretary  of  State  for  India  in  Council  (1872), 

L.  R.  Ind.  App.  Supp.  Vol.,  \x  10,  is  a  case  on  the  other  side  of  the  line. 
In  this  case  the  Government  of  India  had,  on  the  death  of  Begum 

Sumroo,  resumed  property  formerly  belonging  to  her,  and  the  legality 
of  their  action  was  questioned  by  her  heirs.  It  appeared  that  the 

Begum  had  very  nearly,  but  not  quite  acquired  the  position  of  a  petty 
Indian  sovereign,  but  that  she  was  a  British  subject  at  the  time  of  her 

death,  and  that  the  seizure  in  question  was  not  the  seizure,  by  arbi- 
trary power,  of  territories  which  up  to  that  time  belonged  to  another 
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sovereign  .State,  but  was  the  resumption,  under  colour  of  a  legal  title,  of 

lands  previously  held  from  the  Government  by  a  subject  under  a  par- 
ticular tenure,  on  the  alleged  determination  of  that  tenure  :  and  that 

consequently  the  questions  raised  by  the  suit  were  recognizable  by 
a  municipal  court. 

Dou  \.  Secretary  of  Stok  for  India  in  '  ouncil  i  [875 1.  L.  R.  [9  Eq 
was  a  case  arising  out  of  the  extinction  of  a  sovereign  [lower  in  India, 
though  not  in  consequence  of  hostilities.  It  was  a  BUit  brought  in  the 

English  Court  of  Chancery  by  creditors  of  the  late  King  of  Oudh  against 

the  Secretary  of  State  as  his  successor.  It  was  held  thai  as  tin-  debt 
had  been  incurred  by  the  late  king  in  his  capacity  a>  sovereign,  and 
oould  not  have  been  enforced  against  him  as  a  legal  claim,  it  did  not, 

upon  the  annexation  of  the  kingdom  of  Oudh,  become  a  legal  obligation 

upon  the  Bast  India  Company,  and  therefore  was  not,  by  the  Act  of 

1858,  transferred  as  a  legal  obligation  against  th<  .  of  State  ,• 
and  on  this  ground  a  demurrer  to  the  bill  was  allowed. 

In  the  case  of  Grant  v.  Secretary  ofStatt  for  India  in  Council  (: 

1  P.  D.  445  ;  46  L.  J.  C.  681,  a  demurrer  was  allowed  to  an  action 

by  an  officer  of  the  East  India  Company's  service  who  had  been  com- 
puis  'iily  retired  under  the  order  oi  the  Government  of  India.  Here 

the  plaintiff  wai  clearly  a  British  subject,  but  nothing  turned  upon  this. 
For  the  order  was  held,  as  an  act  of  administration  in  the  public  Ben  toe, 
to  be  within  the  high  powers  of  government  formerly  entrusted  to  the 

Bast  India  Company  (not  as  a  trading  company,  but  as  a  subordinate 
Government)  and  now  to  be  exercised  by  the  Government  of  India. 

In  effect  the  question  was  not  of  a  sovereign  act,  but  of  the  pow 
high  (but  still  subordinate)  officers  of  Government. 

In  Kinlock  v.  Secretary  of  Stat  <  for  India  (1879).  L.  R.   15  Ch.   I).   1 

and  7  App.  CaS.  619,  which  WBS  one  of  the  l'»anda  anil  Kiruee  1 
it  was  held,  that  a  royal  warrant  granting  booty  of  war  to  the  Seen  tary 

te  for  India  in  Council  in  trust  to  distribute  amongst  the  persona 
found  entitled  to  share  it  by  the  decree  of  the  Court  of  Admiralty,  did 
not  operate  as  a  transfer  of  property,  or  create  a  trust,  and  that  the 

defendant  being  merely  the  agent  of  the  sovereign,  was  not  liable  to 
account  to  any  of  the  parties  found  entitled. 

In   Walker  \.  Baird,  [1892]  App.  Cas.  491,  which  was  an  appeal  to 
the  Privj  Council  from  the  Supreme  Court  of  Newfoundland,  it  was 

held  thai  the  plea  of  •  act  cf  State.'  in  the  861186  of  an  act,  the  justifica- 
tion "I  which  cm  constitutional  ground-  cannot  be  inquired  into,  cannot 

be  admitted  between  British  subjects  in  a  British  colony.  In  this 

the  plaintiff  complained  of  interference  with  his  lobster  I  tctory, 

and  the  defendant,  a  captain  of  one  oi  Her  Majesty's  ships,  pleaded 
that  he  was  acting  in  the  execution  of  his  duty,  in  carrying  out  an 
agreemenl  between  the  Queen  and  the  Republic  ol  France,  But  tut 
defence  was  not  allowed. 

In  Cook  \.  8prigg,  [1899    AC.  572,  n   was  held  that   -rant.. 
concessions  made  by  the  paramount  chief  of  Pondoland  could  not, 

aftei  the  annexation  of  Pondoland  bj  the  Queen,  enforce  against  the 
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Crown  the  privileges  and  rights  conferred  by  the  concessions.     The 
language  used  in  the  Tan j ore  case  was  quoted  with  approval. 

In  West  Band  Central  Gold  Mining  Company  Limited  v.  The  King. 

[1905]  2  K.  B.  391,  it  was  held,  on  demurrer  to  a  petition  of  right,  that 
damages  could  not  be  recovered  against  the  Crown  in  respect  of  gold 

'  commandeered  '  by  the  Boer  Government  before  the  annexation  of 
the  Transvaal. 

The  facts  in  Dhuleep  Singh's  case,  Salaman  v.  Secretary  of  State  for. 
India  in  Council,  [1905]  1  K.  B.  613,  resembled  those  in  the  Tan  j  or 
case.  When  the  Punjab  was  annexed,  the  East  India  Company  con 

fiscated  the  State  property,  granted  Dhuleep  Singh  a  pension  for  life, 
assumed  the  custody  of  his  person  during  his  minority,  and  took 

possession  of  his  private  property.  It  was  held  that  these  were  acts 

of  State,  and  that  an  action  would  not  lie  against  the  Secretary  of 
State  in  Council  for  arrears  of  the  pension  and  for  an  account  of  the 

personal  property. 

On  'acts  of  State,'  see  further,  Mayne,  Criminal  Law  of  India, 

pp.  318  sqq.,  the  article  'Act  of  State'  in  the  Encyclopaedia  of  the 
Laws  of  England,  and  the  cases  collected  in  the  notes  on  The  Queen  v. 

The  Commissioners  of  the  Treasury,  L.  R.  7  Q.  B.  387,  in  Campbell's 
Ruling  Cases,  vol.  i.  pp.  802  sqq.  The  notes  on  Indian  cases  in  that 

volume  have  been  partially  reproduced  above.  Mr.  Harrison  Moore's 
recent  essay  on  Act  of  State  in  English  Law  (London,  1906)  covers 

wider  ground,  and  touches  on  many  points  in  the  '  troublesome 
borderland  of  law  and  politics.' 

In  suits  or  actions  against  the  Secretary  of  State  for  breach  of  con- 
tract of  service,  regard  must  also  be  had  to  the  principles  regulating  the 

tenure  of  servants  under  the  Crown  (see  note  on  s.  21  above). 

And,  finally,  the  Lability  of  the  Secretary  of  State  in  Council  to  be 

sued  does  not  deprive  the  Crown  of  the  privileges  to  which  it  is  entitled 

by  virtue  of  the  prerogative.  In  Ganpat  Pataya  v.  Collector  of  C a  nam 
(1875),  I-  L.  R.  1  Bom.  7,  the  priority  of  Crown  debts  over  attachment 

was  maintained,  and  West,  J.,  said — '  It  is  a  universal  rule  that  pre- 
rogative and  the  advantages  it  affords  cannot  be  taken  away  except  by 

the  consent  of  the  Crown  embodied  in  statute.  This  rule  of  inter- 

pretation is  well  established,  and  applies  not  only  to  the  statutes  passed 
by  the  British,  but  also  to  the  Acts  of  the  Indian  Legislature  framed 

with  constant  reference  to  the  rules  recognized  in  England.' 
As  to  the  legal  liability  of  a  colonial  governor,  Sir  W.  Anson  says — 

'  He  can  be  sued  in  the  courts  of  the  colony  in  the  ordinary  form  of 
procedure.  Whether  the  cause  of  action  springs  from  liabilities  in- 

curred by  him  in  his  private  or  in  his  public  capacity,  this  rule  would 

appear  to  hold  good.  Though  he  represents  the  Crown  he  has  none 
of  the  legal  irresponsibility  of  the  sovereign  within  the  compass  of  his 

delegated  and  limited  sovereignty.'  Law  and  Custom  of  the  Constitu- 
tion, 3rd  ed.,  vol.  ii.  pt.  ii.  p.  81.  See  Hill  v.  Bigge,  3  Moore  P.  C.  465  ; 

Musgrove  v.  Pulido,  L.  R.  5  App.  Cas.  102  ;  Nireaha  Tamaki  v.  Baker, 

App.  Cas.,  [1901]  pp.  561,  576,  and  Keith,  Responsible  Government  in 
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•.  vol.  i.  pt.  ii.  chap.  ii.   The  position  oi  the  Lord-Lieutenant 
of  Ireland  appears  to  be  different.    601  Anson,  ib. 

The  procedure  in  suit*  against  the  Government  in  India  u 
by  Order  rxvii  in  the  first  schedule  to  the  Code  of  Civil  Procedure 

■8). 

PART  IV 

Till.   <  .<>\  I  i;  .oi;  (  .i.\  i  B  \i.   r>    (JOUIN  n 

ral  Power*  <>i  Governor-General  in  Council. 

ral         36.     (i)  The  superintendence,  direction,  ;wi<l  control  of  the 

an,i  I  and  military  government  oi  British  India  is  vested  in 
duties  of 

mor- il  in 
the  Governor-General  of  India  in  Council  (a). 

'i"      (2     i        Governor-General   in  Council   is  required   to   pay 
due  obedience  to  all  such  orders  as  he  ma>  from  the 

•   iv  oi  State  (M. 
Will. 

I     i  difficult  to  reproduce  with  a<  ents  which 
a  39-J        lated  the  powers  and  duties  <>f  thi   •  I  i  unci! 

in  the  days  <>f  the  Bast  [ndia  <  ompany. 

tion  g  of  tin-  Regulating  Act  of  1773  (13  Geo.  111.  c. 

that  ■  the  said  -  incil "  (i.e.  I 
and  Council  1  'or  the  major  part  oi  them,  ahall  havt 

er  of  Buperintending  and  controlling  the  pn 

Bombay,  and  Bencoolen  1  ly,  bo  far  and  in  bo  much  as  that  it 
diall  Dot   In-  lawful  for  any  president   and  council  'iiluv. 
or  Bencoolen1  to  mafia  war  "r  treaties  withoul  the  previ< 
of  the  governor-general  and  council,  except   in  cases  «>f  inn 

I  special  orders  from  the  Company.     S  t  tin* 
n  30,  of  the  <  i  t  of  1833  (3  4  .;  Will.  I\ . 

declared   that    'The  superintendence,  direction,  and  control  of  the 
whole  civil  and  military  government  of  all  the  said  ter 

I  hall  be  and  is  hereby  vested  in  a  governor  . 

councillors,  to  be  styled  "  Thi  I  1      leral  of  India  in  Council." ' 
Since  India  has  been  placed  under  the  d  eminent  of  tie 

Crown  the  governor-general  has  also  been  \  1  atative 

"t  thi  b  'i.     Lord  <  hnning  was  the  lii  ' 
The  Governor-General  in  Council  i-  often  d 

ment  (if  India.  .1  description  which  i~  1  by  Indian  legi 
8  •  3  (--))■ 

of  1  ouree  th--  reproduction  of  statutory  •  ,1  m  tin* 
ii  exhaustive  statement  of  the  powers  of  tie   1 

ral  in  Council.     Per  instance,  the  powers  of  the  Governn 

•mil  authority  in  India,  extend  beyond  the  limit-' <«f  British  fnd 
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Again,  the  Governor-General  in  Council,  as  representing  the  Crown 

in  India,  enjoys,  in  addition  to  an}'  statutory  powers,  such  of  the  powers, 
prerogatives,  privileges,  and  immunities  appertaining  to  the  Crown 
as  are  appropriate  to  the  case  and  consistent  with  the  system  of  law 
in  force  in  India.  Thus  it  has  been  decided  that  the  rule  that  the 

Crown  is  not  bound  by  a  statute  unless  expressly  named  therein  applies 

also  in  India.  See  Secretary  of  State  for  India  v.  Bombay  Landing  and 

Shipping  Company,  5  Bom.  H.  C.  Rep.  O.  C.  J.  23  ;  Ganpat  Pataya  v> 
Collector  of  Canara,  I.  L.  R.  1  Bom.  7  ;  The  Secretary  of  State  for  India 

v.  Matthurabhai,  I.  L.  R.  14  Bom.  213,  218  ;  Bell  v.  Municipal  Com- 

missioners for  Madras,  I.  L.  R.  25  Mad.  457.  The  Governor- General 
in  Council  has  also,  by  delegation,  powers  of  making  treaties  and 
arrangements  with  Asiatic  States,  of  exercising  jurisdiction  and  other 

powers  in  foreign  territory,  and  of  acquiring  and  ceding  territory. 
See  Damodhar  Khan  v.  Deoram  Khanji,  I.  L.  R.  1  Bom.  367,  L.  R. 

2  App.  Cas.  332  ;  Lachmi  Narayan  v.  Baja  Pratab  Singh,  I.  L.  R. 
2  All.  1  ;  Hemchand  DevcJiand  v.  Azam  Sakarlal  Chhotamlai  and  The 

Talula  of  Kotda  Sangani  v.  The  State  of  Gondal,  A.  C,  [1906]  212,  and 
below,  p.  417.  Moreover,  the  Government  of  India  has  powers, 
rights,  and  privileges  derived,  not  from  the  English  Crown,  but  from 
the  native  princes  of  India,  whose  rule  it  has  superseded.  For  instance, 

the  rights  of  the  Government  in  respect  of  land  and  minerals  in  India 

are  different  from  the  rights  of  the  Crown  in  respect  of  land  and  minerals 

in  England.  Whether  and  in  what  cases  the  Governor- General  has  the 
prerogative  of  pardon  has  been  questioned.  The  power  is  not  expressly 
conferred  on  him  by  his  warrant  of  appointment,  but  it  would  be  strange 

if  he  had  not  a  power  possessed  by  all  colonial  governors.  However, 
the  power  of  remitting  sentences  under  the  Code  of  Criminal  Procedure 

makes  the  question  of  little  jaractical  importance.  As  to  the  preroga- 
tives of  the  Crown  in  India  and  elsewhere,  see  Chitty,  Prerogatives  of 

the  Crown;  Forsyth,  Cases  and  Opinions,  chap,  v;  and  Campbell's 
Biding  Cases,  vol.  viii.  pp.  150-275. 

The  Madras  and  Bombay  Armies  Act,  1893  (5^  &  57  Vict.  c.  62), 

took  away  the  militan'  control  and  authority  previously  exercisable 
by  the  Governments  of  Madras  and  Bombay.  As  to  the  power  of 

the  governor-general  to  grant  military  commissions,  see  the  note 
below,  p.  295. 

(b)  This  reproduces  part  of  s.  9  of  the  Regulating  Act  (13  Geo.  Ill, 

c.  63),  which  directs  that  '  the  said  governor-general  and  council  for 
the  time  being  shall  and  they  are  hereby  directed  and  required  to 

obey  all  such  orders  as  they  shall  receive  from  the  Court  of  Directors 

of  the  said  united  CompanjT.'  This  enactment  was  necessary  at  a  time 
when  the  relations  to  be  regulated  were  those  between  the  statutory 

governor-general  and  his  council  on  the  one  hand  and  the  directors 
of  the  Company  on  the  other,  and,  being  still  on  the  statute  book,  is 
reproduced  here.  But,  of  course,  the  relations  between  the  Secretary 

of  State  and  the  Government  of  India  are  now  regulated  by  constitu- 
tional usage. 
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Tht   Oovemor-Oi  m  ral. 

The  37.  The  Governor-General  of  India  is  appointed  l»v   rlia 
governor-         . 
general      Majesty  by  warrant  under  the  Royal  Sign  Manual. 

i-'.'  *  -,J  The  appointment   of  the  governor-general  i-  made  on  th<-  advioe of  the  Prime  Minister. 

Hi'-  governor-general  usually  holds  "ili'-c  for  a  term  of  five  y< 
As  to  \u<  resignation,  see  below,  - 

Tin   Council  of  tfn   Governor -General. 

Conatitu        38.  The  council  of  the  Governor-General  of  India 
tion  of  it  r 
governor-  stituted  tor  executive  purp  osists  of  the  ordinary  mem' 

J  i    bers,  and  of  the  extraordinary  member  (o)  (if  any)  thereof  (6). 
i")  Bee  b.  40. 

(6)    I  ion  does  aot   reproduce  any  specific  enactment, 
represents  the  existing  law. 

Ordinary       39.     (D  The  ordinary   members  oi  the  governor-general'a meml  .,  .   .       ...     ,r   .  .  .        . 
of  council,  council  are  appointed  by  His  Majest}  i>\  warrant  under  the 

Royal  Sign  .Manual. 

(2)  The  number  of  the  ordinary  members  <>f  the  governor- 

Vi<  1. 1 .      general's  council  is  five,  or,  if  His  Majesty  thinks  tit  to  appoint 
•  i  sixth  member,  six  (a). 

(3)  Of   the   ordinary    members   <>f   the   governor-general'a 
council,   three   must    be   persons   who  at   the  time  of  their 

■''■-•  >■      appointment  have  been  for  at  least  ten  years  in  tl llvhi  \  II. 

c. 26.]       o*  the  Crown   in    India,   and    one   must    I"-   a    barrister  <>f 
and  or  [reland,  or  a  member  of  the  Facultj  "f  Advo 

"t  Scotland,  of  not  less  than  five  years'  standing  (6). 
(.})  If  any  person  appointed  an  ordinary  member  of  the 

-  rnor  general's  council  is  at  the  time  <>f  bis  appointment 
in  the  military  service  <>l  the  Crown,  he  may  not,  during  hi> 

continuance   in   office  as   such    member,   hold   any   military 

command  or  be  employed  in  actual  military  duties  (r). 

(>r)  The  number  is  at  present  six.    The  power  given  bj  Vict 
c  «ji  t.«  appoint    i  sixth  member  <j>ecifii  ull\  for  public  works  [iin 



Ill]  DIGEST   OF    STATUTORY   ENACTMENTS         205 

was  made  a  general  power  by  4  Edw.  VII.  c.  26.  Under  existing  arrange- 
ments the  business  of  the  Government  of  India  is  distributed  between 

nine  departments — Finance,  Foreign,  Home,  Legislative,  Revenue  and 
Agriculture,  Public  Works,  Commerce  and  Industry,  Army,  Education. 

Of  these  the  Foreign  Department  is  under  the  immediate  super- 

intendence of  the  governor-general,  and  the  Army  Department  is  under 

the  commander-in-chief  of  His  Majesty's  forces  in  India  (see  s.  40  of 
Digest).  The  charge  of  the  other  departments  is  distributed  between, 
the  other  members  of  council. 

The  term  of  office  of  a  member  of  council  is  by  custom  five  years. 

As  to  leave  of  absence,  resignation,  and  conditional  and  temporary 

appointments,  see  below,  ss.  81-87. 
(b)  The  member  of  council  who  is  required  to  hold  these  qualifica- 

tions is  usually  styled  the  law  member.  The  first  holder  of  the  post 

was  Lord  Macaulay.  He  and  his  successors,  down  to  1853,  were  not 
members  of  the  executive  council,  and  his  duties  during  this  period 

are  described  by  Sir  Barnes  Peacock  in  a  minute  of  November  3,  1859, 
and  by  Sir  H.  S.  Maine  in  his  minute  of  May  5,  1866  (Minutes,  No.  42). 

By  the  Act  of  1853  (16  &  17  Vict.  c.  95)  he  was  placed  in  the  same 

position  as  the  other  ordinary  members  of  the  governor-general's 
council.  He  is  at  the  head  of  a  department  of  his  own,  the  Legislative 

Department,  which  was  formerly  a  branch  of  the  Home  Department, 

but  which  was,  in  pursuance  of  Sir  H.  S.  Maine's  recommendations 
1  see  Minutes  by  Sir  H.  S.  Maine,  No.  84),  constituted  a  separate  depart- 

ment in  1869.  The  duties  of  this  department,  and  its  relation  to  the 

other  branches  of  the  Government  of  India,  are  regulated  by  the  rules 

and  orders  for  the  transaction  of  business  in  the  council  of  the  governor- 
general.  Practically,  its  functions  are  to  prepare  the  drafts  of  all 

legislative  measures  introduced  into  the  governor-general's  council, 
to  consider,  and  in  some  cases  to  settle,  the  form  of  regulations  sub- 

mitted under  the  Government  of  India  Act,  1870  (33  Vict.  c.  3),  and 

of  the  rules  and  regulations  made  under  powers  given  by  Acts  of  the 

governor-general's  council,  to  consider  Bills  and  Acts  of  the  local 
legislatures  with  reference  to  penal  clauses  and  other  special  points, 
and  to  advise  other  departments  of  the  Government  on  various  legal 

questions.  The  law  member  of  council  takes  charge  of  some  of  the 

Bills  introduced  into  the  governor- general's  council,  and  is  a  member 
and  usually  chairman  of  the  select  committees  to  which  those  Bills  are 

referred.  As  to  the  general  nature  of  his  work,  see  the  chapter  on 
Legislation  under  Lord  Mayo,  contributed  by  Sir  James  FitzJames 

Stephen  to  Sir  W.  W.  Hunter's  Life  of  Lord  Mayo  (vol.  ii.  chap.  viii). 
See  also  Sir  H.  S.  Maine's  Minute  of  1868  on  Over-legislation  (Minutes, 
No.  204). 

(c)  The  military  supply  department  and  the  office  of  the  member  in 
charge  of  that  department  have  now  been  abolished.  See  East  India 

(Army  Administration)  Report,  1909.  Cd.  4574.  A  sixth  member, 
placed  in  charge  of  the  subject  of  education,  was  added  in  1910. 
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Extra-  40.     (i)  The  Secretary  of  State  in  Council   may.  it   he 

members    think-  tit.  appoint  the  commander-in-chief  f<»r  the  time  ; 

..f.^un-     0|  ||j^  Majesty's  forces  in  India  an  extraordinary  member 

-'     <>f  the  governor-general's  council,  and  in  thai  case  the  com- 
■    ■ mander-in-chief  has  rank  and  precedence  in  the  council  uexl 

after  the  governor-general  (a). 

(_M  When   and   so  long  g     ernor-general   and   his 

council  are  in  any  province  administered  by  a  governor  in 

council,  the  governor  of  thai    province  is  an  extraordinary 

member  of  the  governor-general's  council 

(a)  In   practice,   the  oommander-in-chief  ia  always   app 
member  <>f  council.     Under  regulations  made  in 

lie  is  iii  charge  of  the  army  department. 

(b)  In  practice,  meetings  of  the  governor-general  and  1*1—  council 
are  ool  held  within  the  presidencii  i  Bombay. 

Ordinary       41.     '  governoi  j  tuncil    hold    ordinary 

lative        meetings,  that  is  to  Bay,  meetings  for  executive  purposes;  and 

legislative  meetings,  tint  i-  to  say,  meetings  for  the  purpose 
i      i 

"      of  making  law-. 

genei 
council.  (2)  The  ordinary  and  exl  raordinary  members  of  the  governor- 

general's  council  are  entitled  to  he  present  at  all  meetings 
thei 

This  section  does  nut  reproduce  any  spocifi  repre> 

•  a  existing  law  and  pracl  ice. 

Ordinary       42.  Che  ordinary    meetings  of  the  governor  gem 

"1'"""'"    council  are  held  at   Buch  places  in   India  [a)  as  nia\    be    ip of  council.  '  v   '  ' 
pointed  l»\  the  Governor  General  in  Counoil. 

Will.  iv.     ' 
At     .m\     ordinary      in<-etiie_r    «'f    the    governor-gi 

council  the  governor-general  or  other  person  presiding  ami 

one  ordinary   member  "f  his  council   maj    exercise    ill   the 

functions  of  the  Governor-General  in  Council 

The  expression  used  in  the  Act  of  wit  bin  the  terrif 

..I  In.li.i,'  whnh.  perhaps,  meat  India.     In  pi  ictice,  th«- 
f  the  council  .ire  bold  at    Delhi  and  Simla. 

!  thai   '  the 
uncillore  William,  and  i! 

Fori  s.iint  George  and  Bombay,  ah 
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their  respective  council  boards  proceed  in  the  first  place  to  the  con- 
sideration of  such  matters  as  shall  be  proposed  by  the  governor-general 

or  by  the  governors  of  the  said  presidencies  respectively,  and  as  often 
as  any  matter  or  question  shall  be  propounded  by  any  of  the  said 
councillors  it  shall  be  competent  to  the  said  governor- general  or  governor 
respectively  to  postpone  and  adjourn  the  discussion  thereof  to  a  future 
day,  provided  that  no  such  adjournment  shall  exceed  forty-eight  hours, 
nor  shall  the  matter  or  question  so  proposed  be  adjourned  more  than 

twice  without  the  consent  of  the  councillor  who  proposed  the  same.' 
This  enactment,  though  not  specifically  repealed,  is  practically 

superseded  by  the  rules  and  orders  made  under  the  Indian  Councils 
Act,  1 86 1,  and  therefore  is  not  rejiroduced  in  the  Digest. 
The  governor-general,  when  present,  presides.  He  must  now, 

under  the  Indian  Councils  Act,  1909  (9  Edw.  VII,  c.  4,  s.  4)  appoint 
a  vice-president. 

43. — (1)  All  orders  and  other  proceedings  of  the  Governor-  Busi- 

General  in  Council  must  be  expressed  to  be  made  by  the  Governor 

Governor-General   in    Council,    and    must    be    signed    by    a  General 0  J         in  Council 

secretary  to  the  Government  of  India,  or  otherwise  as  the  [33  Geo. Ill,  c.  52, 

Governor-General  in  Council  may  direct  (a).  s-  jg.' 
(2)  The  governor-general  may  make  rules  and  orders  (6)  ttt 

for  the  more  convenient  transaction  of  business  in  his  council,  I55> s-  79- 24  &  25 

other  than  the  business  at  legislative  meetings,  and  every  Vict.  c. 

order  made  or  act  done  in  accordance  with  such  rules  and   /'' 
orders  must  be  treated  as  being  the  order  or  the  act  of  the 

Governor-General  in  Council. 

(a)  Under  the  Act  of  1793  (33  Geo.  Ill,  c.  52,  s.  39)  the  signature 

referred  to  is  that  of  '  the  chief  secretary  to  the  council  of  the  presi. 
dency.' 

Under  the  Act  of  18 13  (53  Geo.  Ill,  c.  155,  s.  79)  orders  or  proceedings 
may  be  signed  either  by  the  chief  secretary  to  the  Government  of  the 
said  presidency,  or,  in  the  absence  of  such  chief  secretary,  by  the 
principal  secretary  of  the  department  of  such  presidency  to  which  such 
orders  or  proceedings  relate. 

Under  Act  II  of  1834  of  the  Indian  Legislature,  each  of  the  secretaries 
to  the  Government  of  India  and  to  the  Government  of  Fort  William 

in  Bengal  is  declared  to  be  competent  to  perform  all  the  duties  and 
exercise  all  the  powers  which  by  any  Act  of  Parliament  or  any  regula- 

tion then  in  force  were  assigned  to  the  chief  secretary  to  the  Govern- 
ment of  Fort  William  in  Bengal,  and  each  of  the  secretaries  to  the 

Governments  of  Fort  St.  George  and  Bombay  is  declared  to  be  com- 
petent to  perform  all  the  duties  and  exercise  all  the  powers  which  by 

any  such  Act  or  regulation  were  assigned  to  the  chief  secretaries  to  the 
Governments  of  Fort  St.  George  and  Bombay  respectively. 
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Under  these  circumstan  *  tion  of  the  Digest  probably  repre- 
-<nt-  the  form  in  which  Parliament  would  re-enact  the  existing  statutory 
provisions,  especially  as  they  are  provisions  which  may  l>e  modified 
by  Indian  Acta      5  b.  c.  67,  b.  22. 

in  practice,  orders  and  proceedings  are  signed  by  the  secretary  of 
the  department  to  which  they  relate. 

(b)  The  rules  and  orders  made  under  this  section  appear  to  be  tn 
by  the  Government  of  India  as  confidential,  and  have  not  been  pub- 

lished.    The  most  important  effect  of  the  section  has  been  to  facilitate 
the  departmental  transaction  of  bush 

Lore      44. — (i)  At     any     ordinary     meeting    of     tin-     governor- 

differenci    ,-"'ll,'ra'  s  council,  if  any  difference  <>f  opinion  arises  on  any 
of  opinion,  question   bronchi    before  the  council,  tin-  Governor-General 

111..    -    .    in    Council    is    bound    by    the    opinion    and    decision    of    tho 

3&4         majority  of  those  present,  and  if  they  are  equally  divided  the 

Win.  i\.    governor-general,  or  other  person  presiding,  has  two  vot< 
the  casting  vote. 

m  '  (2)  Provided  thai  whenever  any  measure  is  proposed  before 
■8.47,48,  the  Governor-General  in  Council  whereby  the  safety,  tran- 
49. I      quillity,  or  interests  of  British  India.  or  of  any  part  thereof, 

are  or  may  be,  in  the  judgemenl   of  the  governor-general, 
essentially    affected,   and   he   is  of  opinion   cither  thai    the 

measure  proposed  oughl  to  be  adopted  and  carried  into  exeon 

tion.  or  thai  it  oughl  to  be  suspended  or  rejected,  and  the 

majority  presenl   al   a   meeting  of  the  council  dissenl   from 

thai  opinion,  the  governor-general  may.  on  his  own  authority 

and  responsibility,  adopt,  suspend,  or  reject  the  measure  in 
w  hole  OT  in   part . 

(3)  In  every  such  case  any  two  members  of  the  die- 

sentienl  majority  may  require  thai  the  adoption, 

pen-ion.  or  rejection  of  the  measure,  and  the  fact  of 

their  dissent,  be  notified  to  the  Secretary  of  state,  and  the 

notification  musl  be  accompanied  by  copies  <>f  any  minutes 
which   the   members  of  the  council   have   recorded   on   the 

subject. 

(.})  Nothing  in  this  section  empowers  the  governor-general 
to  do  anything  which   he  could   not    lawfully  have  done  with 
the  concurrence  of  hi-  council. 
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The  Regulating  Act  of  1773  (13  Geo.  Ill,  c.  63,  s.  8)  provides  that 

'  in  all  cases  whatever  wherein  any  difference  of  opinion  shall  arise 
upon  any  question  proposed  in  any  consultation,  the  said  governor- 
general  and  council  shall  be  bound  and  concluded  by  the  opinion  and 
decision  of  the  major  part  of  those  present.  And  if  it  shall  happen 
that,  by  the  death  or  removal,  or  by  the  absence  of  any  of  the  members 

of  the  said  council,  such  governor-general  and  council  shall  be  equally 
divided,  then,  and  in  every  such  case,  the  said  governor-general,  or. 
in  his  absence,  the  eldest  councillor  present,  shall  have  a  casting  vote, 

and  his  opinion  shall  be  decisive  and  conclusive.' 
The  Charter  Act  of  1833  (3  &  4  Will.  IV,  c.  85,  s.  48)  enacts  that 

'  in  every  case  of  difference  of  opinion  at  meetings  of  the  said  council 
where  there  shall  be  an  equality  of  votes,  the  said  governor-general 

shall  have  two  votes  or  the  casting  vote.' 
The  difficulties  which  Warren  Hastings  encountered  in  his  council 

under  the  Act  of  1773  are  well  known,  and  Lord  Cornwallis  stipulated, 

on  his  appointment,  that  his  hands  should  be  strengthened  ;  accord- 

ingly by  an  Act  of  1786  {26  Geo.  Ill,  c.  10)  the  governor-general  was 
empowered  in  special  cases  to  override  the  majority  of  his  council  and 

act  on  his  own  responsibility.     (See  above,  p.  67.) 

The  provisions  of  the  Act  of  1786  were  re-enacted  by  ss.  47,  48,  and 
49  of  the  Charter  Act  of  1793  (33  Geo.  Ill,  c.  52),  which  are  still  in 
force,  and  which  run  as  follows  : — 

'47.  And  whereas  it  will  tend  greatly  to  the  strength  and  security 
of  the  British  possessions  in  India,  and  give  energy,  vigour,  and  dispatch 
to  the  measures  and  proceedings  of  the  executive  Government  within 

the  respective  presidencies,  if  the  Governor-General  of  Fort  William 
in  Bengal  and  the  several  governors  of  Fort  Saint  George  and  Bombay 

were  vested  with  p  discretionary  power  of  acting  without  the  con- 
currence of  their  respective  councils,  or  forbearing  to  act  according  to 

their  opinions,  in  cases  of  high  importance,  and  essentially  affecting 

the  public  interest  and  welfare,  thereby  subjecting  themselves  person- 
ally to  answer  to  their  country  for  so  acting  or  forbearing  to  act  :  Be 

it  enacted,  that  when  and  so  often  as  any  measure  or  question  shall 

be  proposed  or  agitated  in  the  Supreme  Council  at  Fort  William  in 
Bengal,  or  in  either  of  the  councils  of  Fort  Saint  George  and  Bombay, 
whereby  the  interests  of  the  said  united  Company,  or  the  safety  or 

tranquillity  of  the  British  possessions  in  India,  or  in  any  part  thereof, 

are  or  may,  in  the  judgement  of  the  governor-general  or  of  the  said 
governors  respectively,  be  essentially  concerned  or  affected,  and  the 

said  governor-general  or  such  governors  respectively  shall  be  of  opinion 
that  it  will  be  expedient,  either  that  the  measures  so  proposed  or 
agitated  ought  to  be  adopted  or  carried  into  execution,  or  that  the 

same  ought  to  be  suspended  or  wholly  rejected,  and  the  severed  other 
members  of  such  council  then  present  shall  differ  in  and  dissent  from 

such  opinion,  the  said  governor-general  or  such  governor  and  the  other 
members  of  the  council  shall  and  they  are  hereby  directed  forthwith 

mutually  to  exchange  with  and  communicate  in  council  to  each  other. 
1.691  P 



2IO  GOVERNMENT   OF    INDIA 

in  writing  under  their  respective  hands  (to  be  recorded  at  large  on 

their  secret  consultations),  the  respective  grounds  and  reason-  of  th>ir 

respective  opinion- ;  and  if  after  con-idc  1  governor- 
general  or  such  governor  respectively,  and  the  other  members  of  the 
said  council,  shall  severally  retain  their  opinions,  it  shall  and  may  be 

lawful  to  and  for  the  said  governor-general  in  the  Supreme  Council  of 
Fori  William,  or  either  of  the  said  governors  in  their  respective  councils, 

to  make  and  declare  any  order  (to  be  signed  and  subscribed  by  tl  • 
governor-general  or  by  the  governor  making  the  Bame)  for  suspending 
or  rejecting  the  measure  or  question  so  proposed  or  agitated,  in 
or  in  whole,  or  to  make  and  declare  such  order  and  resolution  for 

adopting  and  carrying  the  measure  so  proposed  or  agitated  into  i 

tion,  as  the  said  governor-general  or  such  governors  in  their  resj>> 
councils  shall  think  fit   and  expedient  :    which  Baid  last-mentioned 

order  and  resolution  so  made  and  declared  shall  be  signed  as  well  by 

the  said  governor-general  or  by  the  governor  so  making  and  declaring 
the  -ame  as  by  all  the  other  member-  of  the  council  then  pi 

shall,  by  force  and  virtue  of  this  Ai  :.  be  as  effectual  and  valid  to  all 
intents  and  purposes  as  if  all  the  said  other  members  !  d  the 
same  or  concurred  therein  ;  and  the  said  members  in  council,  and  all 

officers  civil  and  military,  and  all  other  persons  ooooecned,  shall  be 

and  they  are  hereby  commanded,  authorized,  and  enjoined  to  be 

obedient  thereto,  and  to  be  aiding  and  assisting  in  their  respective 

stations  in  tin-  carrying  the  same  into  execution. 

'48.  And  .  .  .  that   the  governor-general  or  governor  who  shall 
declare  and  command  any  such  order  or  resolution  to  be  mad 
recorded  without  the  assent  or  concurrence  of  any  of  the  ot  her  met 

of  council  shall  alone  be  held  responsible  for  the  Bame  and  the  con- 

sequences thereof. 

'49.  Provided  always  .  .  .  that   nothing  in  this  11-d  shall 
extend  or  be  con-trued  1  0  give  power  to  the 
General  of  Fort  William  in  Bengal,  or  to  either  of  the  said  governors 

of  Fort  Saint  (leorge  and  Bombay  respectively, to  mak  rry  into 
execution  any  order  or  resolution  which  could  not  have  Keen  lawfully 
made  and  executed  with  the  concurrence  of  the  councils  of  the  resj" 

■   presidencies,  anything  herein  contained  to  the 

trary  notwithstanding.' \ 

Whenever  any  measure  shall  \><-  proposed  before  the  Governor- 

1  d  of  India  in  Coonoil,  whereby  . .  tranquillity,  or  ink 
of  the  British  poooeeoions  in  India,  or  any  part  thereof,  are  or  may  l>e. 

in  the  judgement  of  the  said  governor-general,  essentially  affi 

and  be  -hall  be  of  opinion  either  that  the  measure  proposed  might  be 
id  carried  into  execution,  or  that  it  ought  I  nded 

or  rcj.-.t,- 1.  .in  I  the  in  tjority  in  council  then  present  -h  ill  dissent  from 
such  opinion,  the  govec  I  may,  on  In-  hority  and 

nability,  suspend  or  rejeot  the  measure  in  part  01    a  whole,  or 

adopl  and  carry  it  11/  •  y  such  <  mben 



Ill]  DIGEST   OF    STATUTORY   ENACTMENTS  211 

of  the  dissentient  majority  may  require  that  the  said  suspension, 
rejection,  or  adoption,  as  well  as  the  fact  of  their  dissent,  shall  be 
notified  to  the  Secretary  of  State  for  India  ;  and  such  notification  shall 
be  accompanied  by  copies  of  the  minutes  (if  any)  which  the  members 

of  the  council  shall  have  recorded  on  the  subject.' 
This  enactment  practically  supersedes,  but  does  not  expressly  repeal, 

the  enactments  in  the  Act  of  1793,  but  does  not  apply  to  the  Govern- 
ments of  Madras  and  Bombay.  It  was  under  the  enactment  of  1870 

that  Lord  Lytton  acted  in  March,  1879,  when  he  exempted  certain 
imported  cotton  goods  from  customs  duty. 

45. — (1)  Whenever  the  Governor-General  in  Council  de-  Provision 

clares  that  it  is  expedient  that  the  governor-general  should  pointment 

visit  any  part  of  India,  unaccompanied  by  his  council,  the   9  ̂Ies}' 
Governor-General   in    Council    may    appoint    some    member  council. 

[24  &  25 
of   the    council   to    be   president    of    the    governor-general's  Vict.  c. 

council  during  the  time  of  the  visit.  l7's" 

(2)  The  president  of  the  governor-general's  council  has. 

during  his  term  of  office,  the  powers  of  the  governor- 

general  at  ordinary  meetings  of  the  governor-general's 
council  (a). 

(a)  The  object  of  this  section  is  to  make  provision  for  the  current 

business  of  Government  during  the  temporary  absence  of  the  governor- 
general.  The  last  occasion  on  which  it  was  put  in  force  was  Lord 

Dufferin's  visit  to  Burma  after  the  annexation  of  Upper  Burma.  In 
such  cases  the  governor-general  retains  his  own  powers  under  s.  47  (1). 

This  power  is  not  exercised  on  the  occasion  of  the  viceroy's  ordinary 
annual  tour.  Probably  the  duty  under  the  Indian  Councils  Act,  1909 
(9  Edw.  VII,  c.  4,  s.  4),  to  appoint  a  vice-president  makes  the  power 
unnecessary. 

46.  If    the    governor  general,    or    the    president    of    the  Provision 

governor-general's  council,  is  obliged  to  absent  himself  from  senCeof 

any  ordinary  meeting  of  the  governor-general's  council  by  govern°r- 

indisposition,  or  any  other  cause,  and  signifies  his  intended  orpresi- 
. ,      ,  .  .,  .,.,  dent,  from 

absence  to  the  council,  the  vice-president,  or,  in  his  absence,   meetings 

the  senior  ordinary  (a)  member  present  at  the  meeting  presides  ?  .°^uf-C1 ' 
thereat,  with  the  like  powers  as  the  governor-general  would   Vict.  c. 

have  had,  if  present. 

Provided  that  if  the  governor-general,  or  president,  is  at 

the  time  resident  at  the  place  where  the  meeting  is  assembled, 

and  is  not  prevented  by  indisposition  from  signing  any  act 
P  2 

67,  s.  7.] 
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(it  council  madeal  the  meeting,  the  acl  requires  hi-  Bignat 

but  if  he  declines  or  refuses  to  -Lmi  it.  the  lik<  provisions  have 

effed  as  in  cases  where  the  governor-general,  when  present, 
dissents  from  a  majority  of  the  meeting  <>f  the  council  (6). 

The  word  "  ordinary  '  is  not  in  the  Act  of  1861.  but  is  probably 
implied.    The  vice-presidenl  is  appointed  onder  the  Indian  Councils 

■     ■      |E  i"..  VII.  I  .   |,  8,  4). 
•  44- 

47.  (o  In  any  case  where  a  presidenl  of  the  council 

may  be  appointed,  the  Governor-General  in  Council  may 

by  order  authorize  the  governor-general  alone  t<>  exei 

in  his  discretion,  all  or  any  oi  the  powers  which  might  I*- 

exercised  by  the  Governor-General  in  Council  at  ordinary 
meetings  (a). 

(2)  The  governor-general  during  absence  from  his  council 
may.  if  he  thinks  it  accessary,  issue,  on  his  own  responsibility, 

any  order  which  might  have  been  issued  by  the  Governoi 

General  in  Council  t<>  any  local  Government,  or  to  any  ofl 

or  servants  of  the  Crown  acting  under  the  authority  <>f  any 

local  Government,  without  previously  communicating  the 

order  to  the  local  Government,  and  any  Buch  order  1-  of  the 

same  force  as  if  made  by  the  Governor-General  in  Council, 

hut  a  copy  of  the  order  musl  be  sent  forthwith  to  the  Secretary 
5tate  ami  t«>  the  local  Government,  with  the  reasons  for 

making  th<-  order. 

I  •  1   S<    relary  oi  State  in  <  ouncil  may  by  order  suspend 
until  further  order  all  01  any  of  the  powers  of  the  governor* 

genera]  under  the  last  foregoing  sub  Beet  ion,  and  those  powers 

will  accordingly  be  suspended  a-  from  the  time  of  tl 

by  the  governor-general  of  the  order  of  the   S  ry  of 
State  in  ( ouncil  [b). 

Tin-  provision  rapplemei 
i  nous  of  sub-sections  (2)  and  (3)  are  reproduced  from 

.  and  55  "f  the  '•■  1  D  But  those  seci 
very  different;  from  those  of  the  pn 

time,  and   ure  practically  superseded  by  the  enactment  reproduced  in 
sub  section  ( 1 ). 
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War  and  Treaties. 

48. — (1)  (a)  The   Governor-General  in   Council   may  not,   Restric- 

without  the  express  command  of  the  Secretary  of  State  in  p0wer  of 

Council,  in  any  case    (except  where   hostilities   have   been   Q^erafin 

actually  commenced,  or  preparations  for  the  commencement  Council 

of  hostilities  have  been  actually  made  against  the  British  war  or 

Government  in  India  or  against  any  prince  or  State  dependent   ■---  Qe'u 

thereon,  or  against  any  prince  or  State  whose  territories  His       '/;  ""' 
Majesty  has  engaged  by  any  subsisting  treaty  to  defend  or 

guarantee)  either  declare  war  or  commence  hostilities  or  enter 

into  any  treaty  for  making  war  against  any  prince  or  State  in 

India,  or  enter  into  any  treaty  for  guaranteeing  the  possessions 

of  any  such  prince  or  State. 

(2)  In  any  such  excepted  case  the  Governor-General  in 

Council  may  not  declare  war  or  commence  hostilities  or  enter 

into  a  treaty  for  making  war  against  any  other  prince  or  State 

than  such  as  is  actually  committing  hostilities  or  making 

preparations  as  aforesaid,  and  may  not  make  a  treat}-  for 
guaranteeing  the  possessions  of  any  prince  or  State  except  on 

the  consideration  of  that  prince  or  State  actually  engaging 

to  assist  His  Majesty  against  such  hostilities  commenced  or 

preparations  made  as  aforesaid. 

(3)  When  the  Governor-General  in  Council  commences  any 

hostilities  or  makes  any  treaty,  he  must  forthwith  communicate 

the  same,  with  the  reasons  therefor,  to  the  Secretary  of  State. 

(a)  This  section  first  appeared  in  Pitt's  Act  of  1784  (24  Geo.  Ill, 
sess.  2,  c.  25,  s.  34),  and  was  preceded  by  the  preamble  : — '  Whereas 
to  pursue  schemes  of  conquest  and  extension  of  dominion  in  India 
are  measures  repugnant  to  the  wish,  the  honour,  and  policy  of  this 

nation.'  (See  above,  p.  64.)  It  was  re-enacted,  with  the  preamble, 
by  s.  42  of  the  Act  of  1793,  and,  as  so  re-enacted,  is  still  on  the  statute 
book.  It  is  of  historical  interest  as  an  expression  of  the  views  with 
which  the  expansion  of  the  territorial  possessions  of  the  East  India 
Company  was  regarded  in  the  eighteenth  century,  but  as  it  relates 

only  to  hostilities  against  and  treaties  with  the  '  country  princes  or 
■States  in  India,'  it  is  no  longer  of  practical  importance.  The  last 
provision,  though  expressed  in  general  terms,  obviously  refers  to  the 
hostilities  and  treaties  referred  to  in  the  preceding  part. 
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PART  V 

Local  Governments. 

""        49.— (i    Everj  local  Government  (a)  must  obey  the  ord<  i 

the  Governor-General  in  Council,  and  keep  him  constantly 
,1,,I,  and    diligently   informed  of   its  proceedings,    and    is   under 

^""  r;1      his  superintendence  and  authority  in  all  matters  relating  tu 
Council,     ihr  administration  of  its  province. 

111,0.63,       (2)  No  local  Government  maj  make  or  issue  am  order  for 

commencing  hostilities  or  Levying  war.  or  negotiate  or  conclude 

ui\  treaty  <>f  peace  or  other  treatj  w it li  any  Indian  prin< 

•'v'  \vii  s,at<'   (exc©pt   in  :   Budden  emergency    or  imminent 
;.    danger  when  it  appeal  oua  t->  postpone  Buch  hostilitiea 

or  treaty),  unless  in  pursuance  of  ei  Lers  from  the 

G  r-G  ueral  in  Council  or  from  the  Secretary  of  S 
and  ever]    Buch   treaty  must,  if  possible,  contain  a  clause 

subjecting  the  same  to  the  ratification  or  rejection  of  the 
ueral  in  ( louncil. 

(j)  The  authority  of  a  local  Government  is  not  buj 

i'\  the  presence  in  i:.<  province  <>f  the  governoi  (6). 

(n)   The  expression  '  local  Government '  is  defined  by  .-.  124  to  n 
ivemoi    in    OOOnoil,    lieutenant -governor,    lieutenant-- 

council,  or  chief  commissioner.     Bj   the  Indian  General  Clau 
\  ■■:   .    ,1  it  is  defined  to  mean  the  person  authorized  by  law  to 

administer  executive  government  in  the  pari  of  British  India  in  which 
the  Act  1  1  tli"  expression  operates,  and  to  include  a  chid 
commissioner.    As   to   the  existing   lo        1        rnmento, 
p.  141. 

(b)  This  seel  ion  r<  |  which  applied  to  the  ( lovem* 
1 1  unbay,  and  wi  d  w  ith  the  ol>j 

ui.iiiit. lining  proper  control  by  the  Government  !  over  the 

■  :"  the  two  other  presidencies .    0 
Some  of  the  pre 

of  tl,  i  are  omitted,  as  having  been  made  un- 
ity the  •  »hic  communii  ad  by 

r  alterations  of  oiroumst  1 

the  power  of  the  governor-^- 
ud  a  local  '  rovernment. 
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Governments  of  Bengal,  Madras,  and  Bombay. 

50. — (i)  The  presidencies  (a)  of  Fort  William  in  Bengal,  Fort  Govern. 

St.  George,  and  Bombay  are,  subject  to  the  provisions  em-  Bengal, 

bodied  in  this  Digest  (6),  administered  by  the  Governors  in  Mi^ras> 
Coimcil  of  Bengal,  Madras,  and  Bombay  respectively,  and  are  Bombay, 

in  this  Digest  referred  to  as  the  presidencies  of  Bengal,  Madras,  ni,  c.  52 

and  Bombay  respectively.  t&4 

(2)  The   governors   of   Bengal,    Madias,  and  Bombay  are  Will.  XV, c.  o5>  ss. 
aj^pointed  by  His  Majesty  by  warrant  mider  the  Royal  Sign  56, 57. 

Manual  (c).  Vict.c. 

(3)  The  Secretary  of  State  may,  if  he  thinks  tit,  by  order,  IO£» s-  29- 

revoke  or  suspend,  for  such  period  as  he  may  direct,  the  Geo.  V, 

appointment  of  a  coimcil  for  any  or  all  of  those  presidencies,  (Jj/j 

and  whilst  any  such  order  is  in  force  the  governor  of  the 

presidency  to  which  the  order  refers  has  all  the  powers  of 

the  Governor  thereof  in  Council  (d). 

(4)  Except  as  otherwise  declared  in  this  Digest,  the  Governor 

and  Governor  in  Council  of  Bengal  and  the  members  of  that 

Coimcil  have,  within  Bengal,  all  the  rights,  duties,  functions 
and  immimities  which  the  Governors  and  Governors  in 

Council  of  Madias  and  Bombay  and  the  members  of  those 

Councils  respectively  possess. 

(5)  The  Governor-General  in  Council  may  reserve  to  him- 

self any  powers  which  before  June  25,  1912,  were  exercisable 

by  him  in  relation  to  Bengal,  and  thereupon  those  powers  con- 

tinue to  be  exercisable  by  the  Governor-General  in  Council  in 
the  like  maimer  and  to  the  like  extent  as  before  that  date  (e). 

(a)  The  modern  presidency  of  Bengal  is  confined  within  narrower 
limits  than  the  old  Bengal  presidency,  which  included  all  British  India 
outside  the  presidencies  of  Madras  and  Bombay.  The  Governments 
of  Bengal,  Madras,  and  Bombay  occupy  a  position  different  from  and 
superior  to  that  of  the  other  local  Governments.  The  governor  is 

appointed  by  the  Crown,  and  not  by  the  governor-general ;  he  is 
assisted  by  an  executive  council,  and  he  retains  the  right  of  com- 

municating directly  with  the  Secretary  of  State  (above,  s.  15). 
(b)  e.g.  to  the  control  of  the  governor-general. 
(c)  Before  the  Act -of  1858  the  appointments  were  made  by  the 

Court  of  Directors  with  the  approval  of  the  Crown. 
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Councils. 

('/)  Thi-  en  by  the  Act  of  1833,  but  has  never  been .-••'1. 

(e)  The  Governor-General  in  Council  hac  •  If  all 
\  him  in  relation  to  the  High  Court  at  Calcutta — 

Gazette  of  India,  Extraordinary,  August  1,  1912. 

51.  (1)  The  ordinary  (a)  members  of  the  councils  <>f  the 

i  ras,  and  Bombay  are  appointed  by 

Hi-  M  :it  under  the  I:  9  _     .Manual. 

The  number  of  the  ordinary  meml  h  of  the  said 

councils  Lb  such  number  n<  ling  four  as  the  Secretary 

of  State  in  ( Council  directs  (b). 

(3)  Two   at    l<a-t    of   the   ordinary    members   of   the 

councils  must  be  persons  \\h«>  at  the  time  <>f  their  appoint- 

ments have  been  for  at  least  twelve  years  in  the  * 

the  < T<>\\  11  in  Imlia  (c). 

(4)  Provided  thai  if  th<-  commander-in-chief  of  His  Maj<  - 

-  in  India  (not  being  lik<-\\]-f  governor-general)  hap 

to  be  resident  at  Calcutta,  Madras,  or  Bombay  he  i-.  d 

In-  continuance  there,  a  member  <>f  the  governor's  council  (d). 
Tli<    commanders-in-chief  <>f  the  Madras  and   Bomb 

might  be  appointed,  and,  in  [act,  were  always  appointed,  <  ztraordinarj 
members  of  the  Madras  and  Bombay  Councils.     But  th< 
abolished  by  t!.      . 

in  '  ordinary '  i>  used  in  this  section  by  w 
tinction  from  additional  or  legislative  membi  'o). 

(b)  The  Dumber  was   reduced  frum  three  to  twu  in   1^33. 
maximum  l  to  four  u  ad  the  am 

The  qualification  un  .  Ill,  c. 

u  Iii'li.i  in  th.  -   [ndia  <  ompany. 
qualii  nbership  <>f  the  governor-generars  <  ouncil  1- 
what  dill-  : 

Tin-  proviso   which  i-  taken  from  the  Act  ■,:  ticallj 
itive. 

52.  -1 :     I  luncilfl  of  tin-  governors  of  I'" 
and  Bombay  hold  ordinax}  meetings,  that  i-  to  -ay.  meetings 

tecutive  pur]  a  dative  meetings,  that 

for  the  purpose  of  making  law-. 

(2)  Tin  ordinary  members  of  those  councils  are  entitk 

be  present  at  all  meetings  thereof 
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(a)  This  section  does  not  reproduce  any  specific  enactment,  but 
represents  the  existing  law. 

53.  The  foregoing  provisions  of  this  Digest  with  respect  to  Procedure 

the  procedure  in  case  of  a  difference  of  opinion  between  the  difference 

governor-general  and  his  council,  and  in  case  of  the  governor-  °f  opinion. 

general  being  obliged  to  absent  himself  from  his  council  by  III,  c  52, 

ss.  47,  4^, indisposition  or  other  cause,  apply,  with  the  necessary  modi-  49. 

fications,  in  the  case  of  a  difference  of  opinion  between  the  ̂ j  ™" 
Governor  of  Bengal  or  Madras  or  Bombay  and  his  council,  s.  2  (2).] 

and  in  the  case  of  either  of  those  governors  being  obliged  to 

absent  himself  from  his  council  (a). 

(rt)  See  ss.  44  and  46.  Section  44  reproduces  33  Geo.  Ill,  c.  52, 

ss.' 47-49,  as  modified  by  33  &  34  Vict.  c.  3,  s.  5.  The  last  enactment 

applies  only  to  the  governor-general's  council,  but,  as  will  be  seen  from 
the  note  to  s.  44,  does  not  substantially  modify  the  Act  of  Geo.  III. 
Under  the  Indian  Councils  Act,  1909  (9  Edw.  VII,  c.  4,  s.  4),  as  applied 
by  the  Government  of  India  Act,  1912  (2  &  3  Geo.  V,  c.  6,  s.  1  (1) ),  the 
Governors  of  Bengal,  Madras,  and  Bombay  must  appoint  vice-presidents 
of  their  councils. 

54. — (1)  All  orders  and  other  proceedings  of  the  Governor  of   Business 

Bengal  in  Council,  of  the  Governor  of  Madras  in  Council,  and  n0T-m 

of  the  Governor  of  Bombay  in  Council  must  be  expressed  to  ̂ q0^ 
be  made  bv  the  Governor  in  Council,  and  must  be  signed  by  III,  c.  52, 

s.  39. 

a  secretary  to  the  Government  of  the  province,  or  otherwise  53  Geo. 

as  the  Governor  in  Council  may  direct  (a).  g    'c"   "' 

(2)  The  governors  of  Bengal,  Madras,  and  Bombay  respec-  ̂ ct  ̂5 

lively  may  make  rules  and  orders  for  the  conduct  of  business  67,  s.  28.] 

in  their  respective  councils,  other  than  the  business  at  legis- 

lative meetings,  and  every  order  made  or  act  done  in  accord- 
ance with  such  rules  and  orders  is  deemed  to  be  the  order  or 

the  act  of  the  Governor  in  Council, 

(a)  See  note  on  s.  43. 

Lieutenant-Governorships  and  other  Provinces. 

55.— (I)  The   provinces    (a)    known    as   the   United    Pro-  Lieuten- 

vinces  of  Agra  and  Oudh  (b),  the  Punjab  (c),  Burma  (c),  and  vemors. 

Bihar  and  Orissa  (a)  are,  subject  to  the  provisions  of  this  ̂ p  xv, 

Digest,  governed  by  lieutenant-governors  (a).  c-  52'  s#  2' 
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vict  c7  -  ̂ 2>  J'N,I>  lieutenant-governor  of  a  province  in  India  u 
«•  16.  appointed  by  the  governor-general,  subject  to  the  approval 

Vict.c.      "'  Hifl  M»j<  atj  ((f). 
77,  s.  4. 
21  A;  22         (3)  A  lieutenant  >r  must  have  been,  at  the  time  of 

106/6.29.]  nis  appointment,  at  lead  ten  years  in  the  service  of  the  <  brown 
in  Iu<lia  (<). 

(4)  The  Governor-General  in  Council  may.  with  the  ap- 

proval of  the  ry  of  Stal  incil,  declare  and  limit 

the  extent  <>f  the  authority  of  any  lieutenant-governor  (/). 

(a)  By  8.  16  of  the  Government  of  India  .  the  Gooj 
ton  were  authorized  to  declare  that  the  Governor-General  of 

1  should  not  1"-  Governor  of  the  Presidency  of  Fort  William  La 
- •  il,  but  ti  governor  should  be  appointed  fur  th.it 

presidency,  and  in  that  case  a  governor  was  to  be  appointed  in  like 
manner  as  the  governors  of  Madras  and  Bombay,  and  the  governor* 

general's  power  of  appointing  a  deputy-governor  of   Bengal  a 
tint  unless  and  until  a  separa'  or  of  th<-  presi 

was  bo  constituted,  the  1  uncil  might  a] 
any  Bervanl  (if  the  Company  who  had  been  ten  year.-  in  its 
India  tu  be  lieutenant-governor  of  such  part  of  the  territories  under 
the  Presidency  of  Fori  William  ml  .  for  the  time  being,  might 
not  be  onder  the  Lieutenant-^  rovernor  oi  the  North-Wi  stem  Pnn 

constituting  a  new  governorship  was  abandoned,  and 
under  the  alternative  power  a  lieutenant-governor  of  the  L 
vinoi  _  d  (now  commonly  known  as  Bengal)  was  appointed  in 
1854.     In  0  :'',:-  a  new  provit  formed  by  d.i 
the  eastern  part  of  Bengal  from  the  reel  of  the  province  and  unit 
with  Assam  onder  a  lieutenant-governor.    6V<   Ad  \ll  ■:   1905.     In 

r,  Chota  Nagpur,  and  Ori  instituted  into 

lieutenanl  rehip,  under  thi  Bihar  and  Oriasa.'    Assam 
bituted  a  chief  oommissionership,  and  the  rest  of  Bengal  was 

kbove,  p.  1  8,  129.) 

1  'ii-    Indian  Councils  Act  I          VII,  c.  4),  gives  power  to 
itive  councils  I  ig  a  lieutenant-governor  in  the 

rnmenl  <if  his  ;  ind  requires  a  liewt-  • 
ipoint  a  vice-president  of  hia  council  3  1') 

of  the  Act  of  1909  is  superse  led  as  to  Bengal  bj  .-.  1  .if  I  oment 

<if  India  Act,  1912  (a  ft      '         V,  applied  by  >.  _■  oi  the 
latter  Act    t-i   Bihar  and   0  An  executive   council  has 

appointed  for  Bihar  and  Oriaaa.    (8ee  above,  p.  132.) 
(6)  The   lieutenant-governorship  of  the  North-Western    I 

rlier  date  than  the  lieutenant -governorship 
onstituted  under  an  Act  c.f  1835  R        1  \ 

I  had  dire  ted  the  di\  isi  l<  1..  j  .  f  B<  ngal  in'<» 
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two  distinct  presidencies,  one  to  be  styled  the  Presidency  of  Fort 
William,  the  other  the  Presidency  of  Agra.  The  Act  of  1835  authorized 
the  Court  of  Directors  to  suspend  these  provisions,  and  directed  that 

during  the  period  of  suspension  the  Governor-General  in  Council  might 
appoint  any  servant  of  the  Company  who  had  been  ten  years  in  its 

service  in  India  '  to  the  office  of  Lieutenant-Governor  of  the  North- 
Western  Provinces  now  under  the  Presidency  of  Fort  William  in 

Bengal,'  a  designation  then  appropriate,  but  since  made  inappropriate 
by  the  annexation  of  the  Punjab.  Power  was  also  given  to  declare 

and  limit  the  extent  of  the  territories  so  placed  under  a  lieutenant- 

governor,  and  of  the  authority  to  be  exercised  by  him.  The  arrange- 
ments thus  temporarily  made  by  the  Act  of  1835  were  continued  by  the 

Act  of  1853  (J6  &  17  Vict.  c.  95,  s.  15).  A  lieutenant-governor  of  the 

North-Western  Provinces  was  first  appointed  by  notification,  dated 

February  29,  1836  (Calcutta  Gazette  for  March  2,  1836,  second  supple- 
ment). This  notification  merely  gave  the  lieutenant-governor  the 

powers  of  the  Governor  of  Agra,  and  those  powers,  as  denned  by 

3  &  4  Will.  IV,  c.  85,  did  not  include  any  of  the  powers  of  the  Governor- 
General  in  Council  under  the  Bengal  Regulations.  The  power  given 

by  the  Act  of  1835  to  define  the  authority  of  the  lieutenant-governor 
was  repealed  by  the  Statute  Law  Revision  Act,  1890. 

The  Lieutenant-Governor  of  the  North-Western  Provinces  used  to 

be  also  Chief  Commissioner  of  Oudh.  In  1901,  when  the  North-West 
Frontier  Province  was  constituted,  the  old  North-Western  Provinces 

were  united  with  Oudh  under  a  lieutenant-governor,  and  the  two 
provinces  were  designated  the  United  Provinces  of  Agra  and  Oudh. 

The  union  was  confirined  by  Act  VII  of  1902. 

(c)  Section  17  of  the  Act  of  1853  (16  &  17  Vict.  c.  95)  enacts  that  : — 

'  It  shall  be  lawful  for  the  Court  of  Directors  of  the  said  Company, 
under  such  direction  and  control,  if  and  when  they  think  fit,  to  con- 

stitute one  new  presidency  within  the  territories  subject  for  the  time 

being  to  the  government  of  the  said  Company,  and  to  declare  and 

appoint  what  part  of  such  territories  shall  be  subject  to  the  govern- 
ment of  such  new  presidency ;  and  unless  and  until  such  new  presidency 

be  constituted  as  aforesaid,  it  shall  be  lawful  for  the  said  Court  of 
Directors,  under  such  direction  and  control  as  aforesaid,  if  and  when 

they  think  fit,  to  authorize  (in  addition  to  such  appointments  as  are 
hereinbefore  authorized  to  be  continued  and  made  for  the  territories 

now  and  heretofore  under  the  said  Presidency  of  Fort  Wilham)  the 

appointment  by  the  said  Governor-General  in  Council  of  a  lieutenant- 
governor  for  any  part  of  the  territories  for  the  time  being  subject  to 
the  government  of  the  said  Company,  and  to  declare  for  what  part 

of  the  said  territories  such  lieutenant-governor  shall  be  appointed,  and 
the  extent  of  his  authority,  and  from  time  to  time  to  revoke  or  alter 

any  such  declaration.' 
The  power  of  constituting  a  new  presidency  was  not  exercised,  but  . 

that  of  appointing  a  new  lieutenant-governor  was  exercised  in  1859 

by  the  appointment  of  Sir  John  Lawrence  as  Lieutenant-Governor 
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of  the  Punjab.     The  rule  of  construction  applied  to  recent  Acts  of 

Parliament  by  .-.  -j  of  the  Interpretation  Act,  1889  v 
e.  63),  does  not  apply  to  the  Ad   of  1853,  and,  apart  from  tin.-,  the 
power  of  appointing f re>h  lieutenant-governors  under  the  Act  oi 
w,i-  probably  exhausted  by  the  constitution  of  a  lieutenant-governor- 

ship  of   the   Punjab.     Farther   powers   of   constituting   lieutenant* 
hips  are  given  bj    -.  46  of  the  Indian  Councils  Act, 

(_'4  A  _•;  Vict.  <•.  67),  but  apparently  are  exercisable  only  when 
legislative  oouncil  is  c-t.il/li~hed.    Bee  the  ,  74  below.     l\ 
vras  under  these  further  powers  that  in  1897  Burma,  in  1905  Ej 
Bengal  and  A— am.  ami  in  1912   Bihar  ami   I  I 
lieutenant -governor- hip-. 

((/)  Bee  ji  A  22  Vict.  c.  106,  b.  29. 

(t)  This  provision  applies  in  terms  onlj  to  tin-  Lieutenant-governors 
of  Bengal  ami  the  North-Western  Provinces  (non  united  with  Oudh), 
hut  its  operation  ha-  been  perhaps  extended  by  the  final  woi 
_m  A  j j  Vict.  e.  1 

\f)  Tin-  sub-section  reproduces  1.  4  ol  the  Act  of  1854  117  A:  ib  \ 

e.  ~j),  which,  however,  applies  in  terms  only  to  the  two  older  lieutenant- 
rnorsbips,  the  language  being:    'It  -hall  he  lawful  for  thi 

Governor-General  of  India  in  Council,  with  the  like  sanction  and 
approbation  [i.e.  of  theCourt  of  Directors  and  the  Board  of  (  ontrol], 
from   tunc   to  time  to  declare  and  limit    the  extent   of  the  authority 

of  th<-  Governor  in  Council,  Governor,  or  Lieutenant-Governor  of 
B  il.  or  "t  Agra,  or  tin-  North-Western  Provinces,  who  i-  m 

may  be  hereafter,  appointed.1     But  a  power  to  alter  the  limits  •  I 
\  nice-  is  given  bj  other  enactment       81      .  ;,"  below. 

Power  to       56.  The  Gtovernor-GeneraJ  in  Council  may,  with  tin   ap- 

proval  of  tli'  ry  of  State,,  and  1>\  notification  in  the 

under        Gazette  <>f  India,  take  any  part  of  British  India  under  the 
authority  '     ■ 

■  i-  immediate   authority    and    management    of   the   Governor 

General  in  General  in  Council,  and  thereupon  <_myc  all  ntrosan  orders  and 

<  ou?0"-     directions  reepecting  the  administration  of  that  part,  or  other- 
wise provide  for  the  administration  tin  1 

77.  »-3-J 
Thei  on  to  believe  that  the  enactment  reproduced  bj  this 

tection  was  passed  in  consequence  ot  a  minut<     I  si     1 
forming  an  enclosure  to  a  dispatch  from  the  Government  ol   India. 
dated    Jul  and    that     it     wa-    inainU     designed    t"    give    thfl 

General  in  Council  the  power  which,  accordin 

ok,  he  had  not,  ot  taking  under  In-  immedi  introl 
territory  which  formed  part  ol  some  one  of  the  prt 

a  thus  applied  in  variou  Thus  Arakan,  whioh 
originally  annexed  to  L       rBenj        .      under  this  section  taken 

into  the  hand-  of  the  Governor-General  in  Council  and  annexi 
h  Burma    Foreign  Department  Notification,  No.  30    I 
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dated  January  16,  1862).  The  province  of  Assam  was  constituted  by 

removing  it  under  this  section  from  the  lieutenant -governorship  of 
Bengal,  taking  it  under  the  Governor-General  in  Council,  and  con- 

stituting it  a  chief  commissionership,  the  regulation  district  of  Sylhet 
being  subsequently  added  to  it  in  the  same  manner  (Home  Department 

Proclamation,  No.  379,  February  6,  1874  ;  and  Notification  No.  380.  of 
same  date ;   also  Notification  No.  2344  of  September  12,  1874). 

On  the  other  hand,  when  the  chief  commissionerships  of  Oudh,  the 

Central  Provinces,  and  British  (now  Lower)  Burma  were  constituted 

out  of  territories  vested  in  the  Governor- General  in  Council,  the  pro- 
cedure was  merely  the  issue  of  a  resolution  reciting  the  reasons  for 

establishing  the  chief  commissionership,  defining  the  territories  included 

in  it,  and  specifying  the  staff  appointed,  no  reference  being  made  to 
any  statute  (Foreign  Department  letter  to  Chief  Commissioner  of 

Oudh,  No.  12,  dated  February  4,  1856,  and  Foreign  Department 
Resolution,  No.  9,  dated  November  2,  1861,  and  No.  212,  dated  January 

31.,  1862).  In  the  same  way  repeated  changes  have  been  made  by 
executive  orders  in  the  government  of  the  Andaman  Islands. 

The  view  taken  by  the  Government  of  India  is  that  the  section  does 

not  apply  to  territories  already  included  in  a  chief  commissionership. 

this  description  of  territory  being,  according  to  the  practice  of  the 

Indian  Legislature,  always  treated  as  already  under  the  immediate 

authority  and  management  of  the  Governor- General  in  Council,  and 

therefore  not  capable  of  being  placed  under  his  authority  and  manage- 
ment by  proclamation.  A  chief  commissioner  merely  administers 

territory  on  behalf  of  the  Governor-General  in  Council,  and  the  Governor- 
General  in  Council  does  not  divest  himself  of  any  of  his  powers  in 
making  over  the  local  administration  to  a  chief  commissioner. 

Although,  howe  rer,  the  territory  comprised  in  a  chief  commissioner- 
ship  may  be  technically  under  the  immediate  authority  and  manage- 

ment of  the  Governor- General  in  Council,  yet  the  chief  commissioner 
would  ordinarily  be  the  local  Government  within  the  meaning  of 

Act  X  of  1897,  s.  3  (29),  and  he  is  defined  as  a  local  Government  by 
this  Digest. 

The  result  appears  to  bo  — 

(1)  The  section  must  be  used  when  it  is  desired  to  transfer  the 

administration  of  territory  from  a  governor  in  council,  or  a  lieu- 

tenant-governor in  council,  or  a  lieutenant-governor  to  a  chief 
commissioner ; 

(2)  The  section  need  not  be  used,  and  is  not  ordinarily  used,  when 
the  administration  of  territory  already  under  the  administration 
of  the  Governor- General  in  Council  is  transferred  from  one  local 

agency  to  another. 

Power  to  transfer  from  a  chief  commissionership  to  a  presidency  or 

lieutenant-governorship  has  now  been  declared  to  exist  by  s.  4  (2)  of 
the  Government  of  India  Act,  1912. 

The  transfer  of  territory  under  the  section  reproduced  does  not  change 
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the  law  in  force  in  the  territory  (see  below,  s.  58).     Consequently  sup. 
pl<i:  -1  it  ion  will  usually  be  necessary. 

Power  to        57.  T\  eral  in  Council  may,  by  aotification 

limits  of     m  t'"'  Gazette  of  Lidia,  declare,  appoint,  or  alter  the  boan- 
prorinoes.  daries  of  any  <>f  the  provinces  into  which   British   [ndia  i> 
Will,  iv,    for  tin-  time  being  divided,  and  ili-trihutp  the  territoii 

38.  British   India  among  the  several  province  I  in  Buch 

'j,  manner  ac  lient,  subject  to  these  qua! 
namely — 2  &  )  I 

6»  (1)  An  entire  district  no!    be   transferred  from  one 
s.  4(2).] 

provmce  to  another  withoul  the  previ<  "it  <>f  the 

Crown,  signified  by  the  Secretary  of  State  in  Council; 
and 

(2)  Any  notification  under  this  section  may  l>e  disallowed 

by  the  <»f  Stale  in  <  iounoil  (a). 

(a)    I  on  is  intended  to  reproduce  the  effect  of  the  foil* 

;  \\  11. 1..  I\'.  <•. 
I'  -hill  be  lawful  for  the  said  <  ourt  of  Directors,  under  the  coi 

by  this  Act  provided,  and  they  arc  hereby  required,  to  declare  and 
.1  j > I ». lint  what   pari  it  part-  of  any  of  tin-  territories  under  ' 
meat  of  the  said  Company  shall  from  time  to  time  l>o  subject  to  the 

rnmenl  of  each  of  the  several  prestdem  •  ---i-t iniz  or  to  I*- 
ime  to  time,  as  occasion  may  require, 

to  revoke  and  alter,  in  the  whole  or  in  part,  such  appointment 

-nil,  new  distribution  of  the  shall  be  deemed  expedient.1 

28  &  29  Viot.  0.  17,  SB. 

[<   shall  l»-  lawful  for  the  Governor-General  of  India  in  Council 
from  time  to  time  >  ppoint,  l>y  proclamation,  what  pari 
or  parta  of  the  [ndian  territoriea  for  the  time  being  under  the  dominion 
of  Her  Majesty  shall  be  or  continue  subj  h  of  the  p 
and  lieutenant-govemorshipe  for  the  time  being  buI  such 
territories,  and  to  mike  such  distribution  and  arrang 

mh  territories  into  or  a: 
vl  lieutei 

neral  in  Council  may  seem  expedient. 
'  l*i  II  be  lawful  for  thi    - 

in  <  oiin-il  to 

alloA  aiatioii.      And  provided  further,  t1 

such  proclamation  for  t '  ,  entire  sil 
■  t  from  one  preside!  her,  or  front  one  lieutenant 

hip                     I  .     h  ill  h  ty  until  the 
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Her  Majesty  to  the  same  shall  have  been  previously  signified  by  the 

Secretary  of  State  in  Council  to  the  governor-general.' 
The  power  given  by  the  Indian  Councils  Act,  1861  (24  &  25  Vict. 

c.  67,  s.  47),  would  appear  from  the  context  to  be  intended  to  be  exer- 
cised for  legislative  purposes  only,  and  is  therefore  reproduced  below, 

s.  74.  That  given  by  the  Act  of  1865  (28  &  29  Vict.  c.  17,  s.  4)  is  wider. 
The  Government  of  India  were  advised  in  1878  that  the  Act  of  1865 

enables  the  Governor- General  in  Council  to  transfer  territory  from 
a  chief  commissionership  to  a  presidency  or  lieutenant-governorship, 
but  does  not  allow  the  converse.  Parliament,  it  was  thought,  having 
enacted  17  &  18  Vict.  c.  yy,  s.  3,  must  be  taken  to  have  been  aware  of 
the  existence  of  territories  called  chief  commissionerships,  and  to  have 
deliberately  omitted  any  mention  of  these  in  the  Act  of  1865.  Power 

to  transfer  from  a  chief-cormnissionership  to  a  presidency  or  lieutenant- 
governorship,  or  the  converse,  has  now  been  declared  to  exist  by 

s.  4  (2)  of  the  Government  of  India  Act,  191 2. 
On  April  24,  1883,  a  proclamation  was  issued  under  28  &  29  Vict, 

c.  17,  s.  4,  placing  the  villages  of  Shaikh-Othman  and  Imad,  near 
Aden,  under  the  Government  of  Bombay.  The  section  has  since  then 
been  applied  to  Perim. 

58 .  An  alteration  in  pursuance  of  the  foregoing  provisions  Saving  as 

of  the  mode  of  administration  of  any  part  of  British  India,   r^&js 

or  of  the  boundaries  of  any  part  of  British  India,  does  not   Vlct-  c- 

affect  the  law  for  the  time  being  in  force  in  that  part.  24  &  25 Vict.  c.  67, 

The  power  to  take  territory  under  the  immediate  authority  of  the  s.  47.] 

Governor-General  in  Council  (reproduced  by  s.  56  above)  is  qualified 
by  the  proviso  that  no  law  or  regulation  in  force  at  any  such  time  as 

regards  any  such  portions  of  territory  shall  be  altered  or  repealed 

except  by  law  or  regulation  made  by  the  Governor- General  of  India 
in  Council  (17  &  18  Vict.  c.  yy,  s.  3).  That  proviso  does  not  apply  to 
chief  commissionerships  which  have  legislative  councils  (2  &  3  Geo.  V, 
0.6,8.  3). 

The  power  to  fix  the  limits  of  a  province  given  by  24  &  25  Vict, 

c.  6y,  s.  47,  and  reproduced  by  s.  57  above,  is  qualified  by  a  similar 

proviso,  '  that  any  law  or  regulation  made  by  the  Governor  or  Lieu- 
tenant-Governor in  Council  of  any  presidency,  division,  province,  or 

territory  shall  continue  in  force  in  any  part  thereof  which  may  be 

severed  therefrom  by  any  such  proclamation,  until  superseded  by  law 

or  regulation  of  the  Governor- General  in  Council,  or  of  the  governor, 

or  Lieutenant-Governor  in  Council  of  the  presidency,  division,  province, 

or  territory  to  which  such  parts  have  become  annexed.' 
The  power  exercisable  under  28  &  29  Vict.  c.  17,  s.  4,  is  not  qualified 

by  a  similar  proviso. 

59.  The  Governor  of  Bengal  in  Council,  the  Governor  of  Power  to 
extend 

Madras  in  Council,  and  the  Governor  of  Bombay  in  Council,   boun- 
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darics  of  may.  with  the  approval  of  the  Secretary  of  State  in  Council, 

dency        extend   the  limits  of  the  towns  of  Calcutta,   Madras,   and 
Bombay  respectively;  and  any  Act  of  Parliament,  letters 

ill.'.  84.  patent,  charter,  law,  or  usage  conferring  jurisdiction,  powi  1. 

or   authority   within   tin-  limits  <>f  those  towns  respectively 
will  have  (-fleet  within  the  limi-  (tended. 

Thi>  power,  which  was  given  by  an  Act  of  [815,  appears  to  b«-  -till 
in  force,  and  n<>'  to  be  superseded  by  the  later  enactments  reproduced 

ah 

PART  VI. 

Indian    Lu.im.ation. 

lotion  by  Govemor-Qtneral  u<  Council. 

Addi-  60. — (1)  For   the    purposes   of   legislation,   the   governor- 

members    general  nominates  and  various  bodies  eled   p< ■•  lent 
of  council  jM  TIHiia  t(,  |K>  additional  members  ->f  lii-  council  (a). for  Leg  v    ' 

(2)  The  maximum  Dumber  <>f  1 1 1 « -  additional  members  <>f 
purp  ' 

the  governor-general's  council   i-  Buch  as  to  the  governor- vii  t. 
^.,y,  i,,.     general  from  tunc  to  time  seems  expedient,  nut  must  be  nol 

greater  than  sixty  (6). 

;-       ( ;)  At    least    one-hall  <»f   the  additional  members  of  the 

oEdw.vn, governor-general's  council  must   be  persons  not  in  the  civil 
it6.]         or  military  Bervice  of  the  Crown  in   India,  and  if  any  such 

additional  member  accepts  office  under  tin-  Crown  in  [ndif 
hi-  seal  as  an  additional  member  thereupon  becomes  vacant 

(4)  Tin-  term  of  office  <>f  an  additional   member  <>f  the 

general's  council  is  three  years  (0. 

(5)  When  ami  bo  long  ;i-  the  governor-general  and  his 

council    ate   in    a    province   administered    by    a    lieutenant- 

ernor  or  chief  commissioner,  that  Lieutenant-governor  01 
chief  commissioner  1-  an  additional  member  «>f  the  council, 

in   excess,   it    necessary,   of   the   maximum   number  herein 

before  specified  <>f  additional  members. 

The    additional    members    of    th<  ral's 
council  are  entitled  to  be  presenl  at  the  legislative  meetings 
of  the  COUncil,   and   a1    no  Othei 
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(7)  The  Governor-General  in  Council  must,  with  the  ap- 

proval of  the  Secretary  of  State  in  Council,  make  regulations 

as  to  the  conditions  under  which  and  manner  in  which  nomina- 

tions and  elections  may  be  made  in  accordance  with  this 

section,  and  prescribe  the  manner  in  which  such  regulations 

are  to  be  carried  into  effect  (d). 

(a)  The  Legislative  Council  of  the  Government  of  India  is  an  ex- 

pansion of  the  Governor-General's  executive  council.  Its  cumbrous 

statutory  description  is  '  the  Governor-General  in  Council  at  meetings 
for  the  purpose  of  making  laws  and  regulations,'  but  it  is  referred  to 
in  the  Indian  Councils  Act,  1909,  and  is  usually  described,  as  the 

Legislative  Council  of  the  Governor-General.  It  was  constituted  by 
the  Indian  Councils  Act,  1861,  in  supersession  of  the  legislative  body 
established  under  the  Act  of  1853,  and  its  constitution  was  modified 

by  the  Indian  Councils  Act,  1892  (55  &  56  Vict.  c.  14),  and  again  by 
the  Act  of  1909  and  the  regulations  made  under  it.  The  qualification 

of  residence  in  India  was  added  by  the  Act  of  1892  and  continued  by 
the  Act  of  1909. 

(b)  The  number  under  the  Act  of  1861  was  not  less  than  six  nor 

more  than  twelve.  It  was  increased  by  the  Act  of  1892  and  again  by 
the  Act  of  1909. 

(c)  The  term  is  ordinarily  three  years ;  but  official  members  and 

those  nominated  as  experts  hold  office  for  three  years  or  such  shorter 

period  as  the  Governor-General  may  fix,  and  members  elected  to  fill 
casual  vacancies  serve  only  for  the  unexpired  portion  of  their  predeces- 

sors' term  of  office.  See  Regulation  X  of  1912,  made  under  the  Indian 
Councils  Act,  1909. 

(d)  As  to  the  effect  of  these  regulations,  see  above,  p.  112  and 

Appendix  V. 

61- — (1)  The  legislative  meetings  of  the  governor-general's  Tunes  and 

council  are  held  at  such  times  and  places  as  the  Governor-  legislative 

General  in  Council  appoints  (a). 

(2)  Any  such  meeting  may  be  adjourned  by  the  governor-  )__ict; 
67,  s.  17'. J 

general  in  council,  or  by  the  person  presiding  at  the  meeting 

if  so  authorized  by  the  governor-general  in  council  (b). 

(a)  In  practice  the  meetings  are  held  at  Delhi  and  Simla.  There 

are  no  legislative  sessions,  but  meetings  are  held  whenever  it  is  con- 

sidered convenient.  A  Bill  remains  in  life  until  it  is  passed  or  with- 
drawn, or  is  treated  under  the  rules  of  business  as  dropped.  All  the 

Acts  passed  in  any  one  calendar  year  are  numbered  in  consecutive 

order  (Act  I  of  1897  and  so  on). 
(6)  It  would  be  more  convenient  to  make  the  power  of  adjournment 

exercisable  by  the  person  presiding,  without  further  authority. 

K91  Q 

meetings. 

[24  &  25 
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62-— (i)  At  every  Legislative  meeting  <>f  the  governor- 

general's  connoil  the  governor-general,  or  the  presidenl  01 

\ ice  -presidenl  of  the  goverhor-general's  council  (a),  or  some 

other  ordinary  member  of  the  governor-general's  council,  and 
ai  leasi  fifteen  additional  members  of  thai  conncil  mnsi  be 

present  (6). 

(2)  Ai  every  Buch  meeting  the  governor-general,  or  in  hi* 

absence  the  presidenl  of  the  governor-general's  conncil,  <>r 
if  there  is  no  president,  or  if  the  presidenl  is  absent,  the 

vice-president,  or,  if  the  vice-president  is  absent,  the  senior 

ordinary   member  <>f  the  governor-general's  council  pn 
at  the  meeting  preside 

(3)  Tho  person  presiding  ai  a  legislative  meeting  of  the 

governor-general's  council  has  a  Becond  or  casting  vote. 
('/)  See  s.  45. 

(6)  The  quorum  at  these  legislative  meetings  ia  now  lixcl  by  one  of  the 
regulations  (Reg.  XIII)  of  November  1  \.  1912,  made  under  the  Indian 
Council--  Act,  I'ti'i,  at  fifteen  additional  membera. 

63.     (i)  The  Governor-General  in  Council  bas  power  ai 

legislative  meetings  to  make  laws  (a) — 

(a)  for  all  persons,  for  all  courts,  and  for  all  places  and 

things  within  British  India  (6);   and 

(l>)  for  all  British  subjects  <>f  Hi-  Majesty  and  servants  of  the 

emmenl  of  India  within  other  parts  <«f  India  (c)  :    and 

(c)  for  all  ]ier-<>n>  being  native  Indian  subjects  of  His 

Majesty  or  native  Indian  officers,  Boldiers,  or  followers 

in    Mis    Majesty's    Indian    forces,    when    respectively   in 

any    pari    of  the   world,   whether  within   or   without    His 

Majesty  's  dominions  |  ;'  ;   and 

(il)  for  all  persons  employed  or  serving  in  or  belonging  to 

the  Royal    Indian  Marine  (-  |  ;    and 

(.  1  for  repealing  or  altering  any  law-  or  regulations  which 

an-    for   the    time    being    in    force   in   any   part    ..f    British 

India  [or  apply  to  any  persons  for  whom  the  G 

1        11I  in  ( louneil  ha-  power  to  make  laws]  (/). 
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(2)  Provided   that   the   Governor-General  in   Council   has  3  &  4 

not  power  to  make  any  law  repealing  or  affecting  (g) —  c-  gc. 

(a)  any  provisions  of  the  Government  of  India  Act,  1833,   Vict,  c  95 

except  sections  eighty-four  and  eighty-six  of  that  Act,  or  11  *  l8 x  o     j  o     j  Vict.  c.  77. 
any  provisions  of  the  Government  of  India  Act,  1853,   2I  &  22 Vict.  c. 

or  the  Government  of  India  Act,  1854,  or  ̂ ne  Govern-   106. 

ment  of  India  Act,  1858,  or  the  Government  of  India  y^ct  2J46 
Act,  1850,  or  the  Indian  Councils  Act,  1861  (h)  ;   or  24*25 Vict.  c.  67. 

(b)  any  Act  of  Parliament  passed  after  the  year  one 

thousand  eight  hundred  and  sixty,  and  extending  to 

British  India  (i)  ;    or 

(c)  any  Act  enabling  the  Secretary  of  State  in  Council  to 

raise  money  in  the  United  Kingdom  for  the  government 

of  India  ;   or 

(d)  the  Army  Act  (j),  or  any  Act  amending  the  same  ; 

and  has  not  power  to  make  any  law  affecting  the  authority 

of  Parliament  (k),  or  any  part  of  the  unwritten  laws  or  con- 

stitution of  the  United  Kingdom  of  Great  Britain  and  Ireland, 

whereon  may  depend  in  any  degree  the  allegiance  of  any 

person  to  the  Crown  of  the  United  Kingdom  (I),  or  the 

sovereignty  or  dominion  of  the  Crown  over  any  part  of  British 

India  (m). 

(3)  The  Governor- General  in  Council  has  not  power,  with- 

out the  previous  approval  of  the  Secretary  of  State  in  Council, 

to  make  any  law  empowering  any  court,  other  than  a  high 

court  within  the  meaning  of  this  Digest  (n),  to  sentence  to 

the  punishment  of  death  any  of  His  Majesty's  natural-born 
subjects  bom  in  Europe,  or  the  children  of  such  subjects,  or 

abolishing  any  high  court  within  the  meaning  of  this  Digest  (o). 

(4)  Any  law  made  in  accordance  with  this  section  controls 

and  supersedes  any  other  law  or  regulation  repugnant  thereto 

which  may  have  been  previously  made  by  any  authority 

in  India  (jp). 

(5)  A  law  made  in  accordance  with  this  section  for  the 

Q  2 
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I     Indian     Marine    does     nol    apply    to   any    off< 

unless  the  vessel  to  which  the  offender   belongs   is   a1   the 

tiiin-   of   the   commission  of  th<-  offence    within    the   limits 

of  [ndian  waters,  thai  is  to  Bay,  the  high  seas  between  the 

Cape  of  Good  Eope  on  the  West  and  the  Strait  ellan 

on  the  East   (g),  and  any  territoria]  waters  between  T 

limit-. 

(6)  The   punishments   imposed   by  any  such   law    as  last 

aforesaid  for  offences  musi  be  similar  in  character  to,  and  not 

in  ex< —  of,  the  punishments  which   may  at   the  time  of 

making  the  law  be  imposed  for  similar  offences  undei 

relating  to  His  M  rcepl  thai  in  the 

of  persons  other  than  Europeans  or  Americans  imprisonment 

for  any  term  not  exceeding  fourteen  years  <>r  transportation 

for  life  or  any  less  term  may  be  substituted  for  penal  servitude. 

('/)  The  legislative  powers  of  thi    I  x-General  in  Council  tie 
derived  from  a  series  of  en 

lex  s.  73  <>f  the  Government  of  [ndia  Act,  1833  (3  &  4  Will.  IV. 
"it   is  lawful  for  the  Bald  Governor-General  in  Council  from 

time  tc  time  to  make  articles  <>f  war  for  the  government  of  the  1 
officers  and  soldiers  in  the  military  service  of  the  Company,  and  for 
the  administration  "f  justice  by  courts-martial  to  be  holden  on 
officers  and  Boldiers,  and  rach  article-  of  war  from  tim<'  to  time  to 

1  or  vary  and  amend  ;  and  such  articles  of  war  shall  l»e  made  and 
taken  notice  of  in  the  same  manner  as  all  other  the  laws  and  regulations 
to  be  made  by  the  -aid  Governor-General  in  Council  under  thi 
and  Bhall  prevail  and  be  in  force,  and  shall  !»•  of  exclusive  authority 
over  all  tlie  native  officers  and  soldier-  in  the  said  military  sen  i< 

. ml  soldiers  m  or  where- 

•  they  may  I"  rided  nevertheless,  thai  until  raoh 
articl  hall  l»-  made  by  the  said  Governor-General  in  Council, 
any  art  teles  of  war  for  or  relating  to  the  government  of  the  <  'omp 
Dative  forces,  which  al  the  time  of  this  Act  coming  into  operation  shall 
lie  in  force  and  086  in  any   part    or  part  diall 
remain  in  I 

"f  the  Indian  <  oim.  ils  Act,  :  Vict.       67),  tlic 

1  I  ■     moil   was   em]  I    meetings   for  the 
purpose  of  mal  md  regulation  resaid,  and  Bubji 

tlie  provisions  therein  contained,  'to  make  laws  and  regulations  for 
ling,   amending,   or  altering  any   laws  or  regulations   what 

now  in  force  or  hereafter  to  be  in  force  in  the  Indian  tcrrit 

under  the  dominion  oi  Hei  M  ije  ty,  and  to  make  laws  and  1 
whether  British  or  native,  fon  od  for 
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all  courts  of  justice  whatever,  and  for  all  places  and  things  whatever 
within  the  said  territories,  and  for  all  servants  of  the  Government  of 

India  within  the  dominions  of  princes  and  States  in  alliance  with  Her 

Majesty  ;  and  the  laws  and  regulations  so  to  be  made  by  the  Governor- 
General  in  Council  shall  control  and  supersede  all  laws  and  regulations 
in  anywise  repugnant  thereto  which  shall  have  been  made  prior  thereto 

by  the  governors  of  the  presidencies  of  Fort  Saint  George  and  Bombay 

respectively  in  Council,  or  the  Governor  or  Lieutenant-Governor  in 
Council  of  any  presidency  or  other  territory  for  which  a  council  may 
be  appointed,  with  power  to  make  laws  and  regulations,  under  and  by 

virtue  of  this  Act  :  Provided  always,  that  the  said  Governor-General 
in  Council  shall  not  have  the  power  of  making  any  laws  or  regulations 

which  shall  repeal  or  in  any  way  affect  any  of  the  provisions  of  this  Act  : 

'  Or  any  of  the  provisions  of  the  Government  of  India  Act,  1833, 
and  of  the  Government  of  India  Act,  1853,  and  of  the  Govern- 

ment of  India  Act,  1854,  which  after  the  passing  of  this  Act  shall 
remain  in  force  : 

'  Or  any  provisions  of  the  Government  of  India  Act,  1858,  or  of  the 
Government  of  India  Act,  1859  : 

1  Or  of  any  Act  enabling  the  Secretary  of  State  in  Council  to  raise 
money  in  the  United  Kingdom  for  the  Government  of  India  : 

'  Or  of  the  Acts  for  punishing  mutiny  and  desertion  in  Her  Majesty's 

Army  or  in  Her  Majesty's  Indian  forces  respectively  ;  but  subject 
to  the  provision  contained  in  the  Government  of  India  Act,  1833, 

s.  "Ji,  respecting  the  Indian  articles  of  war : 

'  Or  any  provisions  of  any  Act  passed  in  this  present  session  of 
Parliament,  or  hereafter  to  be  passed,  or  anywise  affecting  Her 

Majesty's  Indian  territories,  or  the  inhabitants  thereof  : 

'  Or  which  may  affect  the  authority  of  Parliament,  or  the  constitu- 
tion and  rights  of  the  East  India  Company,  or  any  part  of  the  un- 

written laws  or  constitution  of  the  United  Kingdom  of  Great  Britain 

and  Ireland,  whereon  may  depend  in  any  degree  the  allegiance 
of  any  person  to  the  Crown  of  the  United  Kingdom,  or  the 

sovereignty  or  dominion  of  the  Crown  over  any  part  of  the  said 

territories.' 

By  s.  1  of  the  Government  of  India  Act,  1865  (28  &  29  Vict.  c.  15), 

the  Governor-General  of  India  was  empowered,  at  meetings  for  the 
purpose  of  making  laws  and  regulations,  to  make  laws  and  regulations 

for  all  British  subjects  of  Her  Majesty  within  the  dominions  of  princes 
and  States  in  India  in  alliance  with  Her  Majesty,  whether  in  the  service 
of  the  Government  of  India  or  otherwise. 

By  s.  1  of  the  Indian  Councils  Act,  1869  (32  &  33  Vict.  c.  98),  the 

Covemor-General-of  India  in  Council  was  empowered,  at  meetings  for 
the  purpose  of  making  laws  and  regulations,  to  make  laws  and  regula- 

tions for  all  persons  being  native  Indian  subjects  of  Her  Majesty  with- 
out and  beyond  as  well  as  within  the  Indian  territories  under  the 

dominions  of  Her  Majesty.     And  under  s.  3  of  the  same  Act  a  law  or 
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ktion  bo  made  is  not  to  be  invalid  by  reason  only  of  it-  repealing 
or  affecting  ss.  81,  82,  83,  84,  85,  or  86  of  t  ament  of  India 
Act,  :    ;  81  to  83  and  85  of  the  Act  of  1833  wen 
by  tli.  on  Act,  1890  (53  &  54  Viet.  c.  33). 

The  [ndian  U  ,  1884  (47  t         \    t.  <..  2*).  . 

power  to  make  laws  for  the  Indian  Maris.-    - 

•ion  45  (if  the  Government  of  Ind  13  (3  &  4  Will.  I\', 
ii.it  .ill  la\\>  and  regulations  made  under  that  A 

main  unrepealed,  -hall  be  of  the  same  force  and  1 
within  and  throughout  the  Indian  ten-it.  ■  \  Acl  of  Parliament 
would  or  ought  to  be  within  the  Bame  territories,  and  shall  be  taken 

nut  ire  df  by  all  courts  of  justice  w  hat  -<  ><-\  ci'  within  the  Bame  terril 
in  the  Bame  manner  as  any  public  Act  of  Parliament  would  or  ought  to 

od  it  shall  noth  publish  in 
any  court  of  justice  any  laws  or  regulations  made  ly  th< 
General  in  Council.    This  enactment  has  a  pealed,  bul 
Oral  pari  of  it  applies  in  terms  only  to  laws  made  under  the  p 
given  by  tlic  Act  of  1833.  and  is  ii"t  reproduced  in  the  Act  c>f 
or  expressly  made  applicable  to  laws  made  under  the  powers  given  by 

that  Act.     I'     repetition  or  application  was  probably  ed  on- 
; .  The  exemption  from  the  obligation  U  which 

i-  in  general  terms,  was  enacted  with  r>  I  the  questions  which 
had  arisen  as  t.i  the  neoeasitj  foi  1  tments  made  under 

H-  statutory  powers  conferred  bef< 
The  j  ic  iv.  ■  Lation  reproduced  in  this  D  aot  exhaustive. 

Under  vai  Parliament  the  Indian  Legislature,  like  ether 
British  legislatures  with  limited  powers,  has  power  t<i  make  laws  on 
particular  subjects  with  mure  extensive  operation  than  I 
under  its  ordinary  p  the  Extradition  Act,  1870(33 
Vict.  1  1  &  40  Vict. 

tin-  Fugitive  « offenders  Acl .  1  ••  lonial 
Admiralty  A't.  1890(53  \   54   Vict. 

\  |,  and  the  Merchant  Shipping 

Vict,  c  '■  . 
aeral  powers  of  the  Indian  Legislature 

is  7V  .  L  i:.  3  App.  Cas.  8  [ndian 

I  it ur<-  had  pa  \  \  1 1  of   1869)  purporting: 
nove  the  Garo  Mills  from  the  jurisdiction  of  th 
iminal  courts,  and  from  the  law  applicable  to  tl 
l!y,  in  vest  the  administration  of  civil  and  criminal  justice  in 

officers  appointed  by  the  Lieutenant-G 
into  operation  on  a  date  to  1-   fixed  by 

thelieuten  nor.     B3  the  ninth  section  the  lieut( 
1  mpowered,  by  notification  in  the  Calcutta  <  nd  all 

or  an]  of  the  pi  I  tin  Act  to  certain  neighbouring  mount 
distri  1       validity  of  the  Act,  and  particularly  of  the  ninth  section, 

oned,  bul  was  maintained  by  the  Judicial  Committee  of  the 
who  held  (i)  that  tl  nut  inconsistent  with  the 



Ill]  DIGEST   OF    STATUTORY    ENACTMENTS         23I 

Indian  High  Courts  Act,  1861  (24  &  25  Vict.  c.  104),  or  with  the  Charter 

of  the  Calcutta  High  Court ;  (2)  that  it  was  in  its  general  scope  within 

the  legislative  powers  of  the  Governor-General  in  Council;  (3)  that 
the  ninth  section  was  conditional  legislation  and  not  a  delegation  of 

legislative  power,  and  (4)  that  where  plenary  powers  of  legislation  exist 
as  to  particular  subjects,  whether  in  an  imperial  or  in  a  provincial 

legislature,  they  may  be  well  exercised,  either  absolutely  or  condition- 
ally ;  in  the  latter  case  leaving  to  some  external  authority  the  time  and 

manner  of  carrying  its  legislation  into  effect,  and  the  area  over  which 
it  is  to  extend. 

Lord  Selborne,  in  delivering  the  judgement  of  the  Judicial  Com- 
mittee, expressed  himself  as  follows  : 

'  The  Indian  Legislature  has  powers  expressly  limited  by  the  Act 
of  the  Imperial  Parliament  which  created  it,  and  it  can,  of  course,  do 

nothing  beyond  the  limits  which  circumscribe  these  powers.  But, 
when  acting  within  these  limits,  it  is  not  in  any  sense  an  agent  or 
delegate  of  the  Imperial  Parliament,  but  has,  and  was  intended  to 

have,  plenary  powers  of  legislation,  as  large,  and  of  the  same  nature, 
as  those  of  Parliament  itself.  The  established  courts  of  justice,  when 

a  question  arises  whether  the  prescribed  limits  have  been  exceeded, 

must  of  necessity  determine  that  question  ;  and  the  only  way  in  which 

they  can  properly  do  so  is  by  looking  to  the  terms  of  the  instrument, 
by  which  affirmatively  the  legislative  powers  were  created,  and  by 

which  negatively  they  are  restricted.  If  what  has  been  done  is  legis- 
lation within  the  general  scope  of  the  affirmative  words  which  give  the 

power,  and  if  it  violates  no  express  condition  or  restriction  by  which 

that  power  is  limited  (in  which  category  would  of  course  be  included 
any  Act  of  the  Imperial  Parliament  at  variance  with  it),  it  is  not  for 

any  court  of  justics  to  inquire  further,  or  to  enlarge  constructively 

those  conditions  and  restrictions.' 
The  same  principles  have  been  since  laid  down  with  respect  to 

colonial  legislatures  in  the  case  of  Powell  v.  Apollo  Candle  Company 

(1885),  10  App.  Cas.  282.  See  also  Harris  v.  Davies  (1885),  10  App. 

Cas.  279,  and  Musgrove  v.  Chun  Teeong  Toy,  [1891]  L.  R.  A.  C.  274 
(the  Chinese  immigration  case). 
On  the  powers  of  the  Australian  Commonwealth  Parliament  to 

compel  attendance  of  witnesses  and  production  of  documents  see 

Attorney-General  of  the  Commonwealth  of  Australia  v.  The  Colonial 
Sugar  Refining  Company  and  others,  December  17,  191 3. 

In  Sprigg  v.  Siggan,  [1897]  A.  C.  238,  it  was  held  on  appeal  from 
the  Cape  that  a  power  for  the  governor  to  add  to  the  existing  laws 
already  proclaimed  and  in  force  in  Pondoland  such  laws  as  he  should 
from  time  to  time  by  proclamation  declare  to  be  in  force  in  those 

territories,  did  not  authorize  the  issue  of  a  proclamation  for  tbe  arrest 
and  imprisonment  of  a  particular  chief. 

(b)  The  expression  used  in  the  Indian  Councils  Act,  1861,  is  'the 
Indian  territories  now  under  the  dominion  of  Her  Majesty.'  But  s.  3 
of  the  Indian  Councils  Act,  1892  (55  &  56  Vict.  c.  14),  explains  that 
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this  is  to  be  read  as  if  the  words  'or  hereafter'  were  inserted  .ifter 

'now.'  Consequently  it  i-  represented  bj  British  India,  which  means 
the  territories  for  the  time  being  constituting  British  India  (see  b.  124 
and  the  notes  then 

{<■)  The  Acl  of  1861  gave  power  to  make  laws  'for  all  servai 
tin-  Governmenl  of  India  within  the  dominions  of  princes  and  v 

in  allianoe  with  Ber  Majesty.'     The  Ad  "f  1         -         power  to 
lawH  '  for  all  British  Bubj  kjesty  within  the  dominions  of 
prino  India  in  alliance  with  Hit  Majesty,  whether  in  the 

service  of  tin-  Governmenl  of  India  or  nut."     <  onsequently  it  m 
argued  that  tin-  power  to  make  law-  for  servants  of  the  Governmenl 
uf   India,  a-  distinguished  from  British  subjects  generally,  exl 
beyond  tin-  Native  -  India,     lint,  h        .  rd  t<>  tin- 

in  which  tin-  phrase  "  princes  and  State-  in  alliance  with  Her  .Ma  • 
1-  commonly  used  in  Acts  relating  to  India.  H  fer  to  ado] 
narrower  construction  and  to  treat  the  expressions  in  the  Act  o\ 

and  in  tin-  ;  as  synonymous.1 

The  expression  'Governmenl  of  India'  is  defined  by  the  Indian 
General  •  lauses  Ael  (X  of  1897),  "'  ,,n"~  which  would  exclude  the 
local  Governments.  Bui  this  definition  due-  nut  apply  t<>  the  oo&« 
-t  met  inn  of  an  English  Ad  of  Parliament,  and  the  expn  .ants 

of  the  Governmenl  of  India'  in  the  Ad  of  1861  would  doubtk 
held  tu  include  all  servants  of  the  Crown  employed  by  or  under  the 
Governmenl  of  India,  whether  directly  employed  by  the  Governmenl  of 
India  in  it-  narrower  sense,  or  by  or  under  a  local  Government,  and 

whether  British  subjects  or  not.     E  finitionol  ment' 
in  Aet  \  .  3  (21). 

It   has  been  argued  that  the  expression  'British  subject*  0!   Bet 

Majesty  '  was  used  in  the  Aet  of  [865  in  its  older  and  narrower 
a-  imt  including  person*  of  Asiatic  descent     It  so,  there  would  be  no 
power  under  tin-  enactment  to  legislate  for  nativi  rion  in  the 

Nizam's  territories.  In  practice,  however,  the  questions  referred  to 
in  this  note  t\><  not  cause  difficulty  because  a  wider  power  to  legislate 
fm   persons  and  things  outside  British  India  can  be  1  under 

tin-  Foreign  Jurisdiction  below,  Chapter  V. 
(»/)  The  Indian  Article  ontained  in  Act  VIII  of  1911. 

The  words  'or  followers1  do  not  occur  in  the  Act  of  1833,  but  their 
insertion  seems  to  be  justified  by  the  Army  Act,  which.  wing 
for  Indian  military  law  respecting  officers  or  soldiers  orfollowt 

I ndian  f  "f   India,  emv  I 

For  the  purposes  of  this  Act,  the  expression  "  Indian 
military  Ian  "   means  the  Article-  oi    Wai   or  other  matters  made, 

or  which  may  hereafter  !»■  made,  or  in 
under  the  authority   of  the  Government  of  India:    and  suefc 

1  ( »n  -'lie  1  il  principles,  then-  would  seem  t"  be  no  objection  tol 
conferring  jurisdiction  in  respect  <>f  an  offence  committed  by  ■  servant  <>f 
the  Crown  in  any  foreign  country,  whore  tfa •  irii. 
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articles  or  other  matters  shall  extend  to  such  native  officers,  soldiers, 

and  followers,  wherever  serving.' 
(e)  The  East  India  Company  used  to  keep  a  small  naval  force, 

known  first  as  the  Bombay  Marine,  and  afterwards  as  the  Indian  Navy. 
This  force  was  abolished  in  1863,  when  it  was  decided  that  the  Royal 

Navy  should  undertake  the  defence  of  India  against  serious  attack  by 
sea,  and  should  also  provide  for  the  performance  of  the  duties  in  the 
Persian  Gulf  which  had  been  previously  undertaken  by  the  Indian 

Navy.  After  the  abolition  of  the  Indian  Navy,  two  small  services, 
the  Bengal  Marine  and  the  Bombay  Marine,  came  into  existence  for 

local  purposes,  but  were  found  to  be  expensive  and  inefficient,  and 

accordingly  the  Government  of  India  amalgamated  them  into  the  force 
now  known  as  the  Indian  Marine.  According  to  the  preamble  to 

the  Indian  Marine  Service  Act,  1884  (47  &  48  Vict.  c.  38),  thisforce  was 

'  employed  under  the  direction  of  the  Governor-General  in  Council  for 
the  transport  of  troops,  the  guarding  of  convict  settlements,  the  sup- 

pression of  piracy,  the  survey  of  coasts  and  harbours,  the  visiting  of 

lighthouses,  the  relief  of  distressed  or  wrecked  vessels,  and  other  local 

objects,'  and  was  maintained  out  of  the  revenues  of  India. 
The  ships  on  this  establishment  were  Government  ships,  but  did 

not  form  part  of  the  Royal  Navy,  and  consequently  did  not  fall  within 
the  provisions  either  of  the  Merchant  Shipping  Acts  on  the  one  hand, 

or  of  the  Naval  Discipline  Act  (29  &  30  Vict.  c.  109)  on  the  other,  or 

of  any  corresponding  Indian  enactments.  They  were  in  fact  in  the 
same  kind  of  position  as  some  of  the  vessels  employed  by  the  Board 

of  Trade  and  by  the  Post  Office  in  British  waters.  Under  these  cir- 
cumstances it  was  thought  expedient  that  the  Governor-General  in 

Council  should  have  power  to  make  laws  for  the  maintenance  of 

discipline  in  their  service  ;  and,  accordingly,  the  Indian  Marine  Service 

Act,  1884,  was  passed  for  this  purpose.  It  enabled  the  Governor- 
General  in  Council,  at  legislative  meetings,  to  make  laws  for  all  persons 

employed  or  serving  in  or  belonging  to  Her  Majesty's  Indian  Marine 
Service,  but  the  punishments  were  to  be  of  the  same  character  as  those 

under  the  Navy  Acts,  and  the  Act  was  not  to  operate  beyond  the 
limits  of  Indian  waters  as  defined  by  the  Act,  i.e.  the  old  limits  of  the 

East  India  Company's  charter.  The  reasons  for  the  limitation  to 
Indian  waters  were,  doubtless,  that  it  was  desirable  to  maintain  the 

local  character  of  the  objects  for  which,  according  to  the  preamble, 

the  establishment  was  maintained  ;  that  if,  under  exceptional  circum- 
stances, a  ship  belonging  to  the  establishment  was  sent  to  English 

waters,  on  transport  service  or  otherwise,  no  practical  difficulties  in 

maintaining  discipline  were  likely  to  arise  ;  and  that  it  was  not  desirable 
to  give  to  these  ships  and  to  their  officers,  outside  Indian  waters,  their 

proper  sphere  of  operations,  a  status  practically  equivalent  to  that 
of  the  Royal  Navy.  The  officers  of  the  Indian  Marine  Service  are 

appointed  by  the  Governor-General  in  Council,  but  do  not  hold  com- 
missions from  the  King,  and  consequently  cannot  exercise  powers  of 

command  over  officers  and  men  of  the  Royal  Navy.     The  ships  are 
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[inarmed,  and  therefore  are  practically  of  do  use  f"r  the  suppression  of 
piracy.  In  time  of  war,  however,  the  King  may.  by  Proclamation  or 
Order  in  Council,  direct  that  any  vessel  belonging  to  the  Indian  Marine 

ad  the  men  and  officers  Berring  therein,  shall  be  onder  the 
oommand  oi  the  senior  naval  officer  of  the  station  where  tin-  vest 
an<l  while  the  vessel  is  under  such  command,  it  is  to  be  dwmed,  I 
intent  1  of  war  of  the  Royal  Navy,  and  the  men  and  i  fl 
are  to  be  under  the  Naval  Discipline  Act,  and  subjet  I  ttions 

i  by  the  Admiralty  with  the  ooncurrence  of  the  Secretary  ot 
for  India  in  Council  (47  &  4S  Vict.  c.  38,  8.  6). 

ler  the  power  conferred  by  the  Indian  Marini 
the  Indian  Legislature  pnmnrl  the  Indian  .Marine  Act,  1887    Act  XIV 

■  bblished  for  the  Indian  Marim    3  1  oode  <>f 
discipline  corresponding  to  thai  in  force  for  the  Royal  Navj 

red  thai  Chapter  \dl  of  the  Indian  Penal  ('ode.  '  a-s  to  offi 
relating  to  the  Army  and  Nav\ .  pply  as  if  Her  Majest; 
Marine  Servioe  were  comprised  in  ti 

On  the  relations   between  the   Royal   Navy  and  the  Indian  Marine 

Service,  see  the  evidence  given  by  Sir  John  Hexl  and  others  in  the 
First  Report  of  the  Royal  Commission  on  the  administratioo  of  the 
expenditure  of  India  (189 

(f)  The  words  'or  apply  to  any  persons  f<>r  whom  the  Governor- 
Qenera]  in  Counoi]  has  power  to  make  laws1  are  nol  in  the  A 

bul  seem  to  be  implied  by  the  context. 

(ij)  'Affecting1    would    probably   l>e  i    as   equivalent    to 
'  altering '. 

(//)  The  shorl  titles  given  by  the  Shorl  Title-    '  sub- 
stituted in  the  text  for  the  longer  titles  used  in  the  Act  of  1861.  It 

will  be  observed  that,  subjeol  to  the  exceptions  here  specified,  the 
Parliamentary  emv  I  I  ing  to  India  may  1 
by  Indian  legislation.    This  p  wed  by  the  language  used  ia 
producing  these  enaotmentB  in  the  Digest.    See  e.g.  ss.  101. 

(i)  The  language  of  the  Act  of  1861  is  :    '  any  provisions  of  an 
I  in  this  present  Bession  of  Parliament,  or  hereafter  to  be  | 

in  anywise  affecti]  g  Ei  1  U  kj<  ■•     -  [ndianten  the  inhabitants 
thereof.'    See  /.'.  v.  Means,  1  \  Bengal  Law  Reports,  106,  \\z. 

(j)  44  &  45  Viet.  e.  58.      Onder  B.    136  of  this  Acl  as  amended  by 
I  the  Army  (Amendment)  Act  \  i,  the  pay 

of  an  officer  or  Boldier  of  Her  Maj<  a  must  b. 
withoul  any  deduction  other  than  the  deductions  authorized  !■; 
or  by  any  other  Act,  or  by  any  Royal  warrant  for  the  tim< 
by  any  Ian    passed   by  the  Governor-General  of  India  in  Council 

the  Indian  Legislature  has  p  tthorize  deduotiona  from 
military  pay,  but  th  in  hardly  aend 
the  Arms 

(k)  After  th  followed  in  the  Act  of  1861  the  words  'of 
the  constitution  and  rights  of  the  East  India  Company.'  It  will  bs 
remembered  that  the  Company  was  nol  formally  dissolved  until 
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(/)  '  Whereon  may  depend  .  .  .  United  Kingdom.'  These  words 
are  somewhat  indefinite,  and  a  wide  meaning  was  attributed  to  them 

by  Mr.  Justice  Norman  in  the  case  of  In  the  matter  of  Ameer  Khan, 

6  Bengal  Law  Reports,  392,  456,  459.  In  this  case,  which  turned  on 
the  validity  of  an  arrest  under  Regulation  III  of  18 18,  the  powers 
of  the  Indian  Legislature  under  successive  charters  and  enactments 
were  fully  discussed. 

(m)  Are  the  words  '  or  the  sovereignty,'  &c,  to  be  connected  with 
'  whereon  ma}r  depend,'  or  with  '  affecting  ?  '  Probably  the  latter. 
If  so,  legislation  to  authorize  or  confirm  the.  cession  of  territory  is 

placed  by  these  words  beyond  the  powers  of  the  Indian  Legislature. 
The  power  of  the  Crown  to  cede  territory  in  India  and  elsewhere  was 

fully  discussed  in  the  Bhaunagar  case,  Damodhar  Khan  v.  Deoram 

KJianji,  I.  L.  R.  1  Bom.  367,  L.  R.  2  App.  Cas.  332,  where  the  Judicial 
Committee,  without  expressly  deciding  the  main  question  at  issue, 
clearly  intimated  that  in  their  opinion  the  Crown  possessed  the  power. 

This  opinion  was  followed  by  the  high  court  at  Allahabad  in  the  case 

of  Lachmi  Narayan  v.  Raja  Pratab  Singh,  I.  L.  R.  2  All.  1.  See  further, 

Sir  H.  S.  Maine's  Minute  of  1868  on  the  Rampore  Cession  case  (No.  79), 
and  the  debates  in  Parliament  in  1890  on  the  Anglo-German  Agree- 

ment Bill,  by  which  the  assent  of  Parliament  was  given  to  the 

agreement  for  the  cession  of  Heligoland,  and  in  1904  (June  1)  on  the 

Anglo-French  Convention  Bill. 
(n)  i.e.  a  chartered  high  court.     See  s.  124. 

(0)  This  reproduces  3  &  4  Will.  IV,  c.  85,  s.  46,  and  is  the  reason 

why  the  sanction  of  the  Secretary  of  State  in  Council  is  recited  in  the 

preamble  to  the  Punjab  Courts  Act,  1884  (XVIII  of  1884,  printed  in 
the  Punjab  Code). 

{p)  '  Any  authority  in  India.'  The  words  of  the  Act  are  :  '  the 
Governors  of  the  Presidencies  of  Fort  St.  George  and  Bombay  re- 

spectively in  Council,  or  the  Governor  or  Lieutenant-Governor  in 
Council  of  any  presidency  or  other  territory  for  which  a  council  may 

be  appointed,  with  power  to  make  laws  and  regulations  by  virtue  of 

this  Act,' 

{q)  These  were  the  old  limits  of  the  East  India  Company's  charter. 

64. — (1)  (a)  At    a    legislative    meeting    of    the    governor-  Business 
•  1111  iii  a^  legisla- general  s  council  no  business  shall  be  transacted  other  than  tive  mcet- 

the  consideration  of  measures  introduced  [or  proposed  to  be  \^'&2* 
introduced]  (b)  into  the  Council  for  the  purpose  of  enactment,  Vict.  c. 

67,  s.  19. 
or  the  alteration  of  rules  for  the  conduct  of  business  at  legis-  9  Edw. 

lative  meetings  (c).  s.  5.']° 

(2)  At    a    legislative    meeting    of    the    governor-general's 
council  no  motion  shall  be  entertained  other  than  a  motion 

for  leave  to  introduce  a  measure  into  the  council  for  the 
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purpose  of  enactment,  or  having  reference  t<>  a  measure  intro- 

duced [or  proposed  to  l><-  introduced]  (6)  int<»  the  council 

for  that  purpose,  [or  havi    b  i    rule  for  the 

conduct  of  business]  ('>)• 

(3)  It  -hall  not  be  lawful,  without  th<-  previous  sanction 

of  the  governor-general,  to  introduce  at  any  legislative 

meeting    <>f    the    governor-general's    council    any    m< 

tin  g — 
(a)  The  public  debt  or  public  revenues  of  India  or  impo 

any  charge  on  the  revenues  of  India  [d]  ;   or 

(li)  The  religion  or  religious  rites  and  u- 

of  His  Majesty's  subjects  in  India;   or 
The   discipline   or    maintenance   of   any    pan    ol    Hie 

Majesty's  military  or  naval  forces  ;   or 
(rl)  The  illation-  of  the  Government  with  foreign  prL 

or  Stat 

(4)  Provided  thai   the  Governor-General  in  Council  must, 

with  th<-  sanction  of  the  Secretary  of  >  l  ouncil,  1 

rules  authorizing  at  any  legislative  meeting  ol  the  governor- 

general's  council  the  discussion  of  the  annual  financial  - 
menl  of  th<-  Governor-General  in  Council  and  of  an\   matter 

neral  public  interest  and  the  asking  of  questions,  l>ut 

under  Buch  conditions  and  restrictions  as  may  be  in  the  said 

rules  prescribed.  Rules  made  under  thi>  sub-section  .-hall 

not  l>c  subject  to  alteration  or  amendment  at  legislative 

meetings  of  the  council  (e). 

\    to  the  object  with  which  this  section  do  par.  24 

of  Sir  C.  Wood's  <  li  - 1  >.it  <  h  of  August  9, 
(h)  The  crords  'or  proposed  to  l>c  introduced    and  *  or  h.i\ in^*  1 

me  rule  for  the  oondui  t  of  bu  re  not  in  the  A 
■  at  the  existing  pra 

S<    tion  5  "f  the  [ndian  Councils    \  Edw.  VII,  < 
requires  rule*  to  be  made  for  theoondud  <>f  non-legislative  busin< 

meetings  of  the  Governor-*  leneral's  legislative  council,  and  th< 
business  at  these  mi  been  materially  extended  by  tin- rules 
so  made,    Bee  i  bapt 

(<l)  The  words  'or  impnmng  ,,nv  charge  mi  the  of  India1 
hi  perhaps  be  omitted  .1^  iiniMwwssij 
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(e)  This  proviso  reproduces  the  alterations  made  by  the  Act  of  1909. 
Under  the  existing  rides  the  financial  statement  must  be  explained 
in  council  every  year,  and  a  printed  copy  must  be  given  to  every 
member.  Any  member  may  move  resolutions  on  the  financial  state- 

ment, the  member  in  charge  has  the  right  of  reply,  and  the  discussion 
is  closed  by  any  observations  the  member  in  charge  or  the  president 
may  think  fit  to  make.  At  a  later  stage  the  budget  is  brought  forward 
for  discussion,  but  no  resolutions  may  then  be  moved. 

65  — (1)  When    an  Act  has  been  passed   at  a  legislative  Assent  of 

meeting    of    the    governor-general's    council,    the    governor-  general  to 

general,  whether  he  was  or  was  not  present  in  council  at  ̂ cts- 
the  passing  thereof,  may  declare  that  he  assents  to  the  Act,  Vict.  c. 

67,  s.  20.] or  that  he  withholds  assent  from  the  Act,  or  that  he  reserves 

the    Act    for    the    signification    of    His    Majesty's    pleasure 
thereon. 

(2)  An  Act  of  the  Governor-General  in  Council  has  not 

validity  until  the  governor-general  has  declared  his  assent 

thereto,  or,  in  the  case  of  an  Act  reserved  for  the  signification 

of  His  Majesty's  pleasure,   until  His  Majesty  has  signified 
his  assent  to  the  governor-general  through  the  Secretary  of 
State  in  Council,  and  that  assent  has  been  notified  in  the 

Gazette  of  India. 

66. — (1)  When     an     Act     of    the     Governor-General    in  Power  of 

Council  has  been  assented  to  by  the  governor-general  he  disallow 

must   send    to   the   Secretary   of    State    an   authentic    copy  j^ct^ 
thereof.  Vict.  c. 

(2)  It  is  lawful  for  His  Majesty  to  signify  through  the 

Secretary  of  State  in  Council  his  disallowance  of  any  such 
Act. 

(3)  Where  the  disallowance  of  any  such  Act  has  been  so 

signified,  the  governor-general  must  forthwith  notify  the 

disallowance,  and  thereupon  the  Act,  as  from  the  date  of  the 

notification,  becomes  void  accordingly  (a). 

(a)  When  an  Act  has  been  passed  by  the  Governor-General  in  Council 
the  Secretary  of  State  usually  sends  a  dispatch  intimating  that  the 
Act  has  been  considered  in  council  and  will  be  left  to  its  operation. 
But  this  formal  expression  of  approval  is  not  essential  to  the  validity 
of  the  Act. 

67,  s.  21.] 



238  GOVERNMENT    OF    INDIA  'cu. 

Rules  for       67»  The  Governor-General  in  Council  may  at  legislative 

business,    meetings  of  the  governor-general's  council,  subject   to  the 

vlt'V"'    a8Ben^  "f  t'"'  governor-general,  make  rules  for  the  conduct 
67,8.  is.]  of  business  at  legislative  meetings  of  the  council,  and  f<>r 

prescribing  the  mode  <>f  promulgation  and  authenticate 

Acts  made  at  such  meetings;    but   any  such  rule  may  he 

disallowed  by  tl  «y  of  State  in  Council,  and  if  to 
disallowed  has  no  effect. 

A  bill,  wlion  introdnoed,  i-  published  in  the  offii  -   in 

BingliBti  and  tin-  local  vernacular,  with  a  'Statement  <>f  Objects  and 
I :■  .  <  'ii-.'  and  a  similar  oourae  i<  usually  adopted  after  every  subsequent 
stage  of  the  bill  at  whieh  important  amendments  Ii 
Thus  a  bill  as  amended  in  committee  is  published  with  the  re: 
the  committee  explaining  the  nature  of.  anil  reasons  for  the  amend  ment. 
The  draft  of  a  bill  is  in  some  cases  published  f>>r  the  jturpose  of  eliciting 
(minion,  before  its  introduction  into  the  council. 
When  a  bill  is  introduced,  or  on  some  subsequent  occa-i   n.   the 

member  in  charge  of  it  makes  one  or  more  of  the  following  motions  : 
(1)  That  it  be  referred  to  a  Beleot  oommittee;  or 
(2)  That  it   be  taken  into  consideration  by  the  council,  eitlr 

once  nr  on  some  future  day  to  be  then  mentioned;   or 
(3)  That  it  be  circulated  for  the  iiurp.ee  of  eliciting  opinion  thi 
The  usual  course  is  to  refer  a  bill  after  introduction  '  ■  om- 

■■liit.  ■ .     i-       then  considered  in  council  after  it  is  reported  bj  the 
oommittee,  with  or  without  amendments,  and  1  cither  with 
or  without  farther  amendments  made  by  the  council. 

to        68. — (l)   (a)  The    local    Government     (//)    of    any    pari 

British  India  to  which  this  section  for  the  time  being  applies 

I  53  ̂  i'  '•    may  propose  to  the  <  lovernor-t  leneral  in  Council  the  draft  of 
c  3,  -  .11 
2.]  any   regulation   for  the   peace  and   government    of  that    part, 

with  the  reasons  for  proposing  the  regulation. 

(2)  Thereupon  the  Governor-General  in  Council  may  I 

any  such  draft  and  reasons  into  consideration,  and  when  any 

Buch  draft   ha-  been  approved  by  the  Govern  ral  in 

Council  and  accented  to  by  the  govern                >l  (c),  it  must 

!»(•  published  in  the  Gazette  of  India,  and  in  the  local  official 

gazette,   if  any.   and    thereupon    has   the  like  force  Of  law  and 

is  subject  to  the  like  disallowance  as  if  it  had  been  made  by 

the  Governor-General  in  Council  at  a  legislative  meeting. 

(3)  The  governor-general    must    -end   to   the 
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State  an  authentic  copy  of  every  regulation  to  which  he  has 

assented  under  this  section. 

(4)  The  Secretary  of  State  may  by  resolution  in  council 

apply  this  section  to  any  part  of  British  India  as  from  a  date 

to  be  fixed  in  the  resolution,  and  withdraw  the  application  of 

this  section  from  any  part  to  which  it  has  been  applied  (d). 

(a)  This  power  was  conferred  by  the  Act  of  1870,  with  the  object 
of  providing  a  more  summary  legislative  procedure  for  the  more 
backward  parts  of  British  India.  The  enactment  conferring  the  power 
was  passed  in  consequence  of  a  dispatch  from  the  Government  of  India 
drafted  by  Sir  H.  S.  Maine.  (See  Minutes  by  Sir  H.  S.  Maine,  Nos.  67, 
69.)  The  regulations  made  under  it  must  be  distinguished  from  the 
old  Madras,  Bengal,  and  Bombay  regulations,  which  were  made  before 
1835  by  the  Governments  of  the  three  presidencies,  and  some  of  which 
are  still  in  force. 

(b)  '  Local  Government '  is  defined  by  s.  124. 
(c)  It  will  be  observed  that  the  Governor- General  in  Council  cannot 

amend  the  draft. 

(d)  The  Indian  Statute  Book  has  from  the  earliest  times  contained 

'  deregulationizing  '  enactments,  i.  e.  enactments  barring,  completely 
or  partially,  the  application  in  the  more  backward  and  less  civilized 
parts  of  the  country  of  the  ordinary  law,  which  was  at  first  contained 

in  the  old  '  regulations.'  These  enactments  took  varied  and  some- 
times very  complicated  forms,  so  that,  in  course  of  time,  doubts  arose, 

and  it  became  occasionally  a  matter  of  considerable  difficulty  to  ascer- 

tain what  laws  were  and  what  were  not  in  force  in  the  different '  deregu- 
lationized  '  tracts.  The  main  object  of  the  Scheduled  Districts  Act, 
1874  (XIV  of  1874),  was  to  provide  a  method  of  removing  these  doubts 
by  means  of  notifications  to  be  issued  by  the  Executive  Government. 

The  preamble  refers  to  the  fact  that  '  various  parts  of  British  India 
had  never  been  brought  within,  or  had  from  time  to  time  been  removed 

from,  the  operation  of  the  general  Acts  and  regulations,  and  the  juris- 

diction of  the  ordinary  Courts  of  Judicature  ;  '  that  '  doubts  had 
arisen  in  some  cases  as  to  which  Acts  or  regulations  were  in  force  in 
such  parts,  and  in  other  cases  as  to  what  were  the  boundaries  of  such 

parts  ; '  and  that  '  it  was  expedient  to  provide  readier  means  for 
ascertaining  the  enactments  i  n  force  in  such  territories  and  the  boun- 

daries thereof,  and  for  administering  the  law  therein.'  The  Act  then 
proceeds  to  specify  and  constitute  a  number  of  deregulationized  tracts 

as  '  scheduled  districts,'  to  give  the  power  of  declaring  by  notification 
what  enactments  are,  or  are  not,  actually  in  force  in  any  scheduled 

district,  and  to  provide  for  extending  by  notification  to  any  '  scheduled 
district,'  with  or  without  modifications  or  restrictions,  any  enactment 
in  force  in  any  part  of  British  India  at  the  date  of  the  extension.  The 
Act  also  gives  powers  to  appoint  officers  for  the  administration  of  a 
scheduled  district,  and  to  regulate  their  procedure  and  the  exercise  of 
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make 

ordi- 

cast-s  of 

emi  r- 

\ 

their  powers  therein,  and  also  to  settle  qaeel  the  bound 
<>f  any  such  tract.      A  large  anmber  of  declaratory  and 
notifications  have  been  issued  under  the 

ry  dial  rid  to  which  j ;  Viet,  i  ,  ■  pr<  duced  by  1 1 
of  th<  -  made  applicable  thereupon  becomes  by  virtue  of  s.  i 
of  the  Indian  Scheduled  Disti  74    XIV  of  1874),  a  scheduled 

thin  the  meaning  of  that  Act  .m<l  of  the  [ndiai 
Clausi 

Tin-  Bcheduled  Districts  Act,  [874,  i-  immediately  followed  in  the 
Imli.m  Statute  Book  by  the  L 
the  object  of  which  is  to  remove  doubts  as  t<>  the  applii 
enactments  to  the  whole  or  particular  \ 

on  'scheduled  districts,1  but  in  a  Bense  which 
tin  course  of  time  become  different  from  that  in  which  the  term 

is  used  in  the  Bcheduled  Districts  Act.     The  lists  of  scheduled  dial 

appended  to  the  two  Acts  were  originally  identical,  but  Binoe 
have  been  passed  which  have  amended  or  partially  repealed  the 

li-t  in  Act  -\IY.  hut  have  not  in  all  cases  made  corresponding  altera- 
tions in  the  li-t  annexed  to  Act  XV.     Moreover,  certain  :■ 

included  in  the  original  schedule  have.  I > \  reason  of  the  applies! 

them  of  5^  \'i  t.  c.  3,8.  1.  be  facto  scheduled  districts.    The 
I.  1    lative  Department  of  the  Government  of  India  has  pub 

of  the  'territories  which  are  "deregulationized,"   "scheduled,"  and 
subject  to  the  statute  33  Vict.  I  rely.1 

69.  The    governor-general    may    in  I    emergency 

make  and    promulgate  ordinances   for  the   peace  and    2 

eminent  of  British  India,  or  any  part  thereof,  and  any 

ordinance  bo  made  has,  for  Buch   period  m »t  exceeding 

months  from  its  promulgation  as  may  l>r  declared  in  the 

notification,  ih<-  like  force  of  law    to  a  law  made  by  the 

Governor-General  in  Council  at   ■  Legislative  meeting;    Imt 

the  power  of  making  ordinances  under  this  Bection  i-  sul 

to   the   like   restrictions   ^   the   power  of   making   law 

legislative  meetings;    and  any  ordinance  made  under  this 

section   is  Biibjecl    to  the  like  disallowance  .1-  a   law    p 

at  a  legislative  meeting,  and  may  be  controlled  or  superseded 

by  any  Buch  law . 

'I'he   |i(1\\er  given   l>y  this  section   has   rarely   I 
.should  be  called  into  action  only  i'ii  urgent  <•<  1  asions.  The  t<  i-on-  for 

it  to  it  should  aba                    irded,  and  1  with  the 
0                itself,  should   be  submitted  without   loss  of  time  t< 

innnnt. 
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Local  Legislatures. 

70.  The  Governor  of  Bengal  in  Council,  the  Governor  of  Meaning 

Madras  in  Council,  the  Governor  of  Bomba}'  in  Council,  the  ie„is_ 

Lieutenant-Governors  in  Council  of  the  United  Provinces  of  rotures'p 
[See  55  & 

Agra  and  Oudh,  the  Punjab,  Burma,  and  Bihar  and  Orissa,   56  Vict.  c. 
14,  s.  6.] 

the    Chief    Commissioners    in    Council    of    Assam    and    the 

Central  Provinces,  and  any  local  legislature  which  may  be 

hereafter  constituted   in   pursuance  of  the  Indian  Councils  24  £25 Vict.  c.  67. 
Act,    1861,    are    local   legislatures   within    the    meaning    of 

this  Digest. 

This  section  follows  substantially  the  definition  of  '  local  legislature  ' 
in  the  Indian  Councils  Act,  1892  (55  &  56  Vict.  c.  14,  s.  6),  with  the 
modifications  required  by  the  constitution  of  local  legislatures  since  its 
passing. 

71. — (1)  (a)  The   legislative   powers   of   the   Governor   of  Constitu- 

Bengal  in  Council,  the  Governor  of  Madras  in  Council,  and  1*°?  ° 

the  Governor  of  Bombay  in  Coimcil  are  exercised  at  legislative  latlve J  °  council 
meetings  of  their  respective  councils.  in  Bengal, Madras, 

(2)  For   the   exercise   of   those   powers   the   governors  of  and 
Bombay. 

Bengal,  Madras,  and   Bombay  respectively  must  nominate  [24  &  25 

and   various   bodies   elect   persons  resident  in   India   to   be  B^C2g%0^' 
additional  members  of  their  councils.  ?^dw' 

\  II,  c.  4, 

(3)  The  maximum  number  of  the  additional  members  of  ̂ iJoQeo 

each  of  the  said  councils  (besides  the  advocate-general  of  the  V,  c.  6, 
s.  1  (6)]. 

province  or  officer  acting  in  that  capacity)  is  fifty  (b). 

(4)  In  the  case  of  the  councils  of  the  Governors  of  Madras 

and  Bombay,  and  if  so  ordered  by  the  Governor  of  Bengal 

in  the  case  of  his  council,  the  advocate-general  or  acting 

advocate-general  for  the  time  being  of  the  presidency  must 

be  appointed  one  of  the  additional  members  of  the  council  of 

the  governor  of  that  presidency. 

(5)  Of  the  additional  members  of  each  of  the  said  councils 

at  least  one-half  must  be  persons  who  are  not  in  the  civil 

or  military  service  of  the  Crown  in  India,  and  if  any  such 
1691  R 
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additional  member  accepts  office  under  the  Crown  in  India, 

his  -  a  additional  member  thereupon  becomes  vacant. 

(6)  The  term  of  office  of  an  additional  member  of  any 

of  the   Baid   comicilfl  [other  than   the   advocate-general  or 

acting  advocate-general]  (c)  is  ordinarily  three  years  (d). 

(7)  An  additional  member  of  any  of  the  said  councils  is 

entitled  to  be  presenl  at  legislative  meetings  of  the  council. 
and  at  no  other. 

(8)  The  Governor-General  in  Council  must,  with  the 

approval  of  the  Secretary  of  State  in  Council,  make  regula- 
tions ('  )  as  to  tin-  conditions  under  which  and  manner  in 

which  nominations  and  elections  are  to  he  made  in  accord- 

ance with  this  section,  and  prescribe  the  manner  in  which 

such  regulations  an-  to  be  carried  into  em 

(a)  This  - '<-tion  reproduces  the  provisions  of  the  Act  of  1861,  as 
modified  by  the  Act  of  1909. 

(b)  The  number  under  the  Act  of  186]  was  nod  less  than  f.>ur  \u<r 
more  than  eight. 

(r)  The  irordfl  in  Bquare  brackets  probably  express  the  effect  of  tin- 
Act  of  i86i|  but  the  oonstruction  is  not  clear. 

(d)  See  footnote  (c)  to  section  60  above,  p.  225. 
(f)  The  effect  of  these  regulatim^  i-  summarized  in  Chapter  I. 

lure  72. — (i)  At  every  Legislative  meeting  of  tin  oouncil  of 

Sat^8  *'"'  (;"V(r,1"r  of  Bengal,  the  Governor  of  Madras,  or  the 
ni.-rtini:H    Governor  of  Bombay,  the  governor  or  some  ordinary  member of  councils 

..f  Bengal,  of  his  council,  and  at   Leasi  ten  additional    members  of  the 
Madi  .,  .  ,  ,    ,  . 
and  Bom-  oouncil,  musl  l>e  present   (a). 

(2)  The  governor,  if  present,  and  in  his  the  vice- 

x            •  president,  or,  in  the  absence  of  the  vice-president,  the  seniof 
lw.      ordinan  member  (M  oft!     G  1  ouncil,  presides. VII,    47.] 

(3)  In  case  of  difference  of  opinion  at  anj  such  legislative 

meeting,  the  opinion  of  the  majority  prevails. 

(.})  In  case  of  an  equality  of  votes,  the  governor,  or  in  his 

absence  the  member  presiding,  has  a  second  or  casting 

(5)  Any  Buch  legislative  meeting  musl  !»•  held  ul  such  time 
and  place  as  the  governor  appoints,  and  may  be  adjourned  b) 
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the  governor  or  by  the  person  presiding  at  the  meeting  if  so 

authorized  by  the  governor. 

(a)  By  the  Regulations  of  November  15,  1909,  as  amended  in  1912, 
ten  additional  members  are  required  to  be  present  to  form  a  quorum. 

(b)  The  expression  in  the  Act  of  1861  is  'senior  civil  ordinary 
member,'  and  the  word  '  civil '  was  perhaps  intended  to  exclude  the 
local  commander-in-chief,  who,  however,  was  an  extraordinary  member. 
If  so,  the  word  has  become  unnecessary  since  the  passing  of  the  Madras 
and  Bombay  Armies  Act  (56  &  57  Vict.  c.  62).  The  Indian  Councils 
Act,  1909,  requires  the  appointment  of  a  vice-president  to  take  the 
place  of  the  governor  in  his  absence. 

73. — (1)  The  additional  members  of  the  Council  of  the  Constitu- 

Lieutenant-Governor  of  Bihar  and  Orissa  and  the  members  of  iegis. 

the   councils   for  legislative    purposes    of    other    lieutenant-  j^^jg 

governors  and  of  chief  commissioners  (a)  must  be  such  persons  of  heutcn- 
ant-gover- 

resident  in  India  as  the  lieutenant-governor  or  chief  commis-  nors  and 

sioner,  with  the  approval  of  the  governor-general,  nominates,   missioner8. 

and  persons  elected  by  various  bodies.  ^.4  &  25 

(2)  The    maximum    number    of    additional    members    or  ss- 4,5>  48- 
v   '  9  Edw. 

members  is,  in  the  case  of   Bihar  and   Orissa,  and  of  the  VII,  c.  4, 

United  Provinces  of  Agra  and  Oudh,  fifty ;    in  the  case  of 

the  Punjab  and  Burma  thirty,  and  in  the  case  of  Assam 

and  the  Central  Provinces  twenty-five. 

(3)  The  maximum  number  of  the  members  of  any  other 

council  of  a  lieutenant-governor  constituted  for  legislative 

purposes  is  thirty. 

(4)  The  term  of  office  of  an  additional  member  of  the 

Council  of  the  Lieutenant-Governor  of  Bihar  and  Orissa  and 

of  a  member  of  any  other  lieutenant-governor's  council  is 
ordinarily  three  years  (6). 

(5)  The  Governor-General  in  Council  may,  with  the 

approval  of  the  Secretary  of  State  in  Council,  make  regu- 
lations as  to  the  conditions  under  which  and  manner  in 

which  nominations  and  elections  are  to  be  made  in  accordance 

with  this  section,  and  prescribe  the  manner  in  which  such 

regulations  are  to  be  carried  into  effect  (c). r  2 
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(a)  By  s.  44  of  the  Indian  <  kmncus  Act,  [86i,tl 
in  Council  was  also  empowered  to  extend  the  provisions  of  the  Act  to  the 
territories  known  as  the  North-Western  Province-;  and  tin-  Punjab 
respectively.    A  legislative  council  was  established  for  the  North- 
\\  •   tern  Provinces  and  Oudh  together  (see  the  powers  under  th 

ni.  by  proclamation  of  November  26,  [886,  and  the  name  of  the 
province  for  which  the  council  was  established  v. 
tin-  United  Provinces  of  Agra  and  Oudh.    Legislative  councih 
established  for  the  Punjab  and  Burma  by  proclamation  of  April  <», 

.  for  the  province  <*f  Bihar  and  Orissa  by  proclamati 

March,  1912  Bee  Ad  VII  of  1912  .  for  Assam  in  1912,  ami  for  tin- 
.il  I'ri. vim.-  in  [913.  Under  the  regulations  for  the  constitution 

df  these  legislative  councils  a  majority  of  tin-  members  "f  each  oounofll 
must  !"•  persona  who  are  not  in  the  civil  or  military  Bervioe  of  the 
Crown  in  India. 

h    See  footnote  (c  to  section  60,  above,  p. 

(r)  Tbia  power  was  given  by  tin-  Act  of  1909.    The  regulatioi 
to  general  effect  as  those  f"i  Madia-  and  Bombay. 

.  ,,,       74.— (1)  The  Governor-General  in  Council  may.  with  the 

constitute  previous  approval  of  tin-  -  :     be  in  Council,  and IKW    II 

by  notification  in  the  Gazette  of  India,  constitute  a  new 

province  for  legislative  purposes,  and.  if  necessary,  appoint 

.1  lieutenant  governor  for  any  Buch  province,  and  constitute 

tin-  Lieutenant-Governor  in  Council  <>f  the  province,  as  from 

,1  date  specified  in  the  notification,  a  Local  legislature  for  thai 

province,  and  define  the  limit-  of  the  province  for  which 

the  Lieutenant-Governor  in  Council  i-  to  exercise  legislative 

powei  - 
(2)  Any  law  made  by  the  local  legislature  of  any  province 

-hall  continue  in  force  in  any  part  of  the  provinci 

therefrom  in  pursuance  of  thi-  section  until  superseded  by 

a  law  of  the  governor-general  or  (.f  the  local  legislature  to 

who--  province  the  pari  i-  annexed  (o). 

(a)  This  Bection  is  intended  t<>  give  tin-  effcel  <>f  the  exisl 
•  be  Act  ot  Vict 

follow  -  : 
.   It   shall  h.-  lawful  for  thr  goven  I.  by  proclamation 

Dstitute  from  time  (■>  time  new    provinces  fur  the 
purposes  <>i  this    \<  t.  t.i  which  the  like  pro>  I  bo  nppli< 
and,  further,  to  appoint  from  time  t.i  time  n  lieutei  rnor  to 
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any  province  so  constituted  as  aforesaid,  and  from  time  to  time  to 

declare  and  limit  the  extent  of  the  authority  of  such  lieutenant- 
governor,  in  like  manner  as  is  provided  by  the  Government  of  India 

Act,  1854,  respecting  the  lieutenant-governors  of  Bengal  and  the 
North-Western  Provinces. 

'47.  It  shall  be  lawful  for  the  Governor-General  in  Council,  by 
such  proclamation  as  aforesaid,  to  fix  the  limits  of  any  presidency, 

division,  province,  or  territory  in  India  for  the  purposes  of  this  Act, 
and  further  by  proclamation  to  divide  or  alter  from  time  to  time  the 
limits  of  any  such  presidency,  division,  province,  or  territory,  for  the 

said  purposes.  Provided  always,  that  any  law  or  regulation  made 

by  the  Governor  or  Lieutenant-Governor  in  Council  of  any  presidency, 
division,  province,  or  territory  shall  continue  in  force  in  any  part 
thereof  which  may  be  severed  therefrom  by  any  such  proclamation, 

until  superseded  by  law  or  regulation  of  the  Governor- General  in 
Council,  or  of  the  Governor  or  Lieutenant-Governor  in  Council  of  the 

presidency,  division,  province,  or  territory  to  which  such  parts  may 
become  annexed. 

'48.  It  shall  be  lawful  for  every  such  Lieutenant-Governor  in  Council 
thus  constituted  to  make  laws  for  the  peace  and  good  government  of 

his  respective  division,  province,  or  territory  ;  and,  except  as  otherwise 
hereinbefore  specially  provided,  all  the  provisions  in  this  Act  contained 

respecting  the  nomination  of  additional  members  for  the  purpose  of 
making  laws  and  regulations  for  the  presidencies  of  Fort  Saint  George 
and  Bombay,  and  limiting  the  power  of  the  Governors  in  Council  of 

Fort  Saint  George  and  Bombay,  for  the  purpose  of  making  laws  and 
regulations,  and  respecting  the  conduct  of  business  in  the  meetings 
of  such  councils  for  that  purpose,  and  respecting  the  power  of  the 

governor-general  to  declare  or  withhold  his  assent  to  laws  or  regulations 
made  by  the  Governor  in  Council  of  Fort  Saint  George  and  Bombay, 

and  respecting  the  power  of  Her  Majesty  to  disallow  the  same,  shall 

apply  to  laws  or  regulations  to  be  so  made  by  any  such  Lieutenant- 
Governor  in  Council. 

'49.  Provided  always,  that  no  proclamation  to  be  made  by  the 
Governor-General"  in  Council  under  the  provisions  of  this  Act,  for 
the  purpose  of  constituting  any  council  for  any  presidency,  division, 
provinces,  or  territories  hereinbefore  named,  or  any  other  provinces, 

or  for  altering  the  boundaries  of  any  presidency,  division,  province, 

or  territory,  or  constituting  any  new  province  for  the  purpose  of  this 
Act,  shall  have  any  force  or  validity  until  the  sanction  of  Her  Majesty 

to  the  same  shall  have  been  previously  signified  by  the  Secretary  of 

State  in  Council  to  the  governor-general.' 
It  was  under  these  enactments  that  local  legislatures  were  established 

for  the  North- Western  Provinces  and  Oudh  (1886),  for  Burma  (1897), 
and  for  Bihar  and  Orissa  (1912).     See  Act  VII  of  1912. 

The  effect  of  the  enactments  appears  to  be  that  a  new  lieutenant- 
governorship  cannot  be  created  unless  a  local  legislature  is  created  at 
the  same  time,  as  was  done  in  the  last  two  cases  mentioned  above. 
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maximum  number  of  members  of  any  council  of  a  lieutenant- 

■  nor  hereafter  constituted  is  thirty.     Set  the  Indian  Council 
1909,  bch.  L 

ion  3  of  the  Government  of  India  Act,  1912  (2  ft  3  Geo.  V, 
empowers  the  Governor-Genera]  in  Council  to  establish  a  1>  _ri-l.itivc 
council  for  any  chief  oonunieaionership,  by  proclamation,  adapting  the 
jiruviaiona  of  the  Indian  Coui.  relating  to  lieutenant -go\  ■ 
ships.     A  legislative  council  was  e.-tablishcd  for  Assam  on  Novembec 
14,  1912,  and  for  the  Central  Provinces  in  November,  1913. 

i„r,.     75. — (1)  At    every    meeting    of    a    lieutenant-*. 

•;itmf,,'t-     council  the  lieutenant-eovernor,  or  in  hia  absence  the mg8  of  ° 
beaten-      president  of  his  council,  or,  in  the  absence  oi  thei  lent, 
ant-goyer- 

the  m<  mber  01  the  council  highest  in  official  rank  among 

£244*25     *no8e  folding  office  under  the  <  irown,  presidee  (a). 
(2)  The  legislative  power.-,  of  the  council  may  be  - 

only  at  meetings  at  which  the  lieutenant-governor  or  some 

b.  4.]         other  member  holding  office  under  the  Grown,  and  ■  specified 

number  of  additional  members  of  the  council,  arc  present  (6). 

(3)  In  case  of  difference  oi  opinion  at  any  meeting  of  the 

lieutenant-governor's  council,  if  then-  is  an  equality 

the  lieutenant-governor  or  other  person  presiding  has 
or  casting  \  1 

(a)  1  uncus  Act,   19091  requires  the  appointmei 
a  vice-president  to  take  the  place  oi  the  lieutenant-governor  in  his 

(b)  Under  tin-  Regulations     p  led  in  1912  then 
required  to  be  present,  in  order  to  form  a  quorum,  ten  additional 
members  in  tl                                             B  bar  and   1 

members  in  tl  I  the  United  Provinces,  eight  in  the  1 
the  Punjab  and  Assam,  and  sue  in  the  case  of  Burma. 

.,,[      76.—  (1)  The  Local   legislature  oi  an)    1  in   India 

b  to  i  he  proi  M        Digest,  make  law 

the  peace  and  good  government  of  the  territories  f"i  the  time 

instituting  that  province  (a). 

(2)  The  local  legislature  of  any  province  may,  with  the 

bion  of  the  g  ral,  but  not  othei  1 

1  a.b.  5  j     repeal  or  amend  as  to  that  piw  inoe  anj  law  <>r  regulation  made 

.a\  authority  in  India  other  than  that  loeal  legislatun 



Ill]  DIGEST   OF    STATUTORY   ENACTMENTS         247 

(3)  The  local  legislature  of  any  province  may  not,  without 

the  previous  sanction  of  the  governor-general,  make  or  take 

into  consideration  any  law — 

(a)  affecting  the  public  debt  of  India,  or  the  customs  duties 

or  any  other  tax  or  duty  for  the  time  being  in  force  and 

imposed  by  the  authority  of  the  Governor-General  in 

Council  for  the  general  purposes  of  the  government  of 

India  ;    or 

(6)  regulating  any  of  the  current  com,  or  the  issue  of  any 

bills,  notes,  or  other  paper  currency ;    or 

(c)  regulating  the  conveyance  of  letters  by  the  post  office  or 

messages  by  the  electric  telegraph  within  the  province;  or 

(d)  altering  in  any  way  the  Indian  Penal  Code  (c)  ;   or 

(e)  affecting  the  religion  or  religious  rites  or  usages  of  any 

class  of  His  Majesty's  subjects  in  India  ;   or 
(/)  affecting  the  discipline  or  maintenance  of  any  part  of 

His  Majesty's  naval  or  military  forces  ;   or 
(g)  regulating  patents  or  copyright ;    or 

(Ji)  affecting  the  relations  of  the  Government  with  foreign 

princes  or  States. 

(4)  The  local  legislature  of  any  province  has  not  power 

to  make  any  law  affecting  any  Act  of  Parliament  for  the 

time  being  in  force  in  the  province  (d). 

(5)  Provided  that  an  Act  or  a  provision  of  an  Act  made 

by  a  local  legislature,  and  subsequently  assented  to  by  the 

governor-general  in  pursuance  of  the  provisions  contained  in 

this  Digest,  is  not  to  be  deemed  invalid  by  reason  only  of  its 

requiring  the  previous  sanction  of  the  governor-general  under 
this  section. 

(a)  The  Governor-General  in  Council  has  concurrent  power  to  legis- 
late for  a  province  under  a  local  legislature.  In  practice,  however, 

this  power  is  not,  unless  under  very  exceptional  circumstances,  exer- 
cised as  to  matters  within  the  competency  of  the  local  legislature. 

(b)  Under  the  Act  of  1861  a  local  legislature  could  not  alter  an  Act 
of  the  Government  of  India  passed  after  the  Act  of  1861  came  into 

operation.     Consequently  the  sphere  of  operations  of  the  local  legis- 
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latures  was  or  reniently  I    by  the  numei 
I  by  the  1  . .  particularly 

Art  and  the  I  Act. 

The  provision  reproduced  in  sub-section  (2)  was  inserted  in  the  Act  of 
for  the  purpose  of  removing  thi>  inoonvenieo 

(<■)  sir  Charles  W   I.  when  [or  India,  in 
patch  dated  Deceml  ernment  of  Ind 
follow-  : 

'<  1-'-.  no  doubt,  will  occasionally  occur  when  special  legislation 
by  the  local  Governments  f <  >r  offences  not  included  in  the  Penal  1 

will  lx-  required  In  these  oases  the  general  rule  should  be  to  place 
Bucb  offences  under  penalties  already  assigned  in  the  <  ode  t< 
of  s  Bimilar  character.  This  mode  of  legislation,  though  an  addition 

mnol  be  deemed  an  alteration  of  the  Penal  Code;  but  if  any 
deviation  is  considi  then  the  bun   requires  that  your 
previous  sanction  should  be  obtained. 

1:   was  the  intention  of  Her  .M  unenf  thi  I 

in  I  or. 1 1  and  peculiar  circumstances,  the  Code  should  contain  the  whole 
body  of  penal  legislation,  and  thai  all  additions  or  modifications 
sugge.-ted  by  experience  should  from  time  to  time  be  incorporated  in 

And  the  duty  of  maintaining  tins  uniformity,  of  course,  devolves 
upon  your  Excellency  in  Council. 

'As  a  general  rule,  for  the  guidance  of  1 1  »* -  local  councils,  it  would 
probably  be  expedient   -and  tin-  appeal-  also  to  be  your  own  \ 
thai  all  bills  containing  penal  clauses  Bhould  be  submitted  for  you 
pn-\  ions  sand  ii 

In  consequence  of  this  dispatch  all  Bills  introduced  into  a  local 
iture  and  containing  penal  clauses  are  required  to  be  senl  to  the 
rnmenl  of  India  for  consideration  as  to  the  penal  clan 

Afl   to   what    would  amount    to  an  alteration  of  the   Penal   ' 

Minutes  by  Sir  II.  8,  Maine,  Nos.  5  and  6. 

('/j  Among  the  Acts  which  a  local  legislature  cannot  '  affect 
Indian  High  Courts  Act,  186]  Vid  lently, 
questions  have  arisen  as  to  the  validity  of  laws  affecting  the  jurisdiction 
of  the  chartered  lne.li  court,  it  has  been  held  thai  the  Governor  of 

Bombay  in  Council  lias  power  to  pass  Acts  Limiting  or  regulating  the 
jurisdiction  of  the  court-  established  by  the  local  legislature,  and  that 
such  Acts  are  aol  void  merebj  because  their  indirect  effect  may  be  to 

i  diminish  the  occasions  lor  the  1  1  the  appellate 
jurisdiction  of  the  high  oourl  [Premehankar  Raghv  I  meal 
qf  Bond  Bom.  II   C.  Rep.  ACL  Also  thai  the  Bombay 
I.  tiveCou  ithority  to  make  laws  regulating  the  right 

of  the  subjects  of  the  Bombay  Government,  but  11 
the  authority  of  the  high  court  in  dealing  with  those  rights  and  ol 

\bar Mahadev Rheth, I.  I..K..-  Bom. 

'J'lic  power  of  the  Governor-General  in  Council  to  affect  b)  legislation 
the  prerogative  of  the  Crown  '■>  Btatut< 
below,  b,  79).     It  may  perhaps  be  inferred  thai  the  local  legislat 
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do  not  possess  this  power.     But  see  Bell  v.  Municipality  of  Madras, 
25  Mad.  474. 

77. — (1)  At    a    legislative    meeting    of    the    Governor    of  Business 
at  lcgis- Bengal  in  Council,  of  the  Governor  of  Madras  111  Council,  lative 

of  the  Governor  of  Bombay  in  Council,  or  of  the  Lieutenant-  r2T&  jy" 
Governor  of  Bihar  and  Orissa  in  Council,  and  at  a  meeting  of  Vict,  c 67, .  ■    ss.  37, 
any  other  Lieutenant-Governor  or  any  Chief  Commissioner  in  38, 48. o  Edw. 

Council,  no  business  may  be  transacted  other  than  the  con-  VTI,  c.  4, 

sideration  of  measures  introduced  [or  proposed  to  be  intro-  s'  5-1 
duced]  (a)  into  the  council  for  the  purpose  of  enactment,  or 

the  alteration  of  rules  for  the  conduct  of  business  at  legislative 

meetings  (b). 

(2)  At  any  such  meeting  no  motion  may  be  entertained 
other  than  a  motion  for  leave  to  introduce  a  measure  into  the 

council  for  the  purpose  of  enactment,  or  having  reference  to 

a  measure  introduced  [or  proposed  to  be  introduced  into  the 

council  for  that  purpose,  or  having  reference  to  some  rule  for 

the  conduct  of  business]  (a). 

(3)  Provided  that  the  Governors  in  Council  of  Bengal, 

Madras,  and  Bombaj-  respectively,  and  the  Lieutenant- 
Governor  or  Lieutenant-Governor  in  Council  or  Chief  Commis- 

sioner of  every  province  must,  with  the  sanction  of  the 

Governor-General  in  Council,  make  rules  for  authorizing  at 

any  legislative  meeting  of  their  respective  councils  the  dis- 
cussion of  the  annual  financial  statement  of  their  respective 

local  Governments  and  of  any  matter  of  general  public  interest 

and  the  asking  of  questions,  but  under  such  conditions  and 

restrictions  as  may  in  the  rules  applicable  to  those  councils 

respectively  be  prescribed. 

(4)  It  is  not  lawful  for  any  member  of  any  such  comicil 

to  introduce,  without  the  previous  sanction  of  the  governor 

or  lieutenant-governor  or  chief  commissioner,  any  measure 

affecting  the  public  revenues  of  the  province  or  imposing  any 

charge  on  those  revenues. 

(5)  Rules  for  the  conduct  of  business  at  legislative  meetings 

of  the  Governor  of  Bengal  in  Council,  of  the  Governor  of 
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Madras  in  Council,  of  the  Governoj  ol  Bombay  in  Council, 

or  "i  anj  Lieutenant-Governor  <>r  Chiei  Coinmiseionei  in 
Council,  may  be  made  and  amended  al  legislative  meetings  ol 

the  council,  subject  to  the  assent  of  that  governor  or  lieutenant- 
chief  commissioner,  but  anj  such  rule  may  b 

allowed  l.\  theGovernor-t  reneral  in  '  !ouncil,and  if  so  disallowed 
shall  have  do  effeel  :  Provided  thai  rules  made  under  this 

ion  with  resp  cl  to  the  discussion  <>f  the  anmial  financial 

statement  <>r  of  any  matter  of  genera]  public  interest  <>r  the 
asking  of  questions  are  not  to  be  Bubject  to  amendment  M 
aforesaid. 

(a)  'J'ln-  words  in  Bquare  brackets  are  act  id  the  A  I  ,  hut 
represent  the  « ■  x  i .- 1  i  1 1  •_:  pract  Loe> 

(b)  The  range  of  bnsuK  ..f  these  legislative  councils 
has  l»  in  materially  extended  by  .-.  5  of  the  Indian  Councils  Act,  1909, 
and  the  roles  made  under  it. 

•  to         78.— (I)    When    an   Act    ha-    been    pOBDOd    at    a    meeting  of 

local  legis-  ''"'  °OUncil  <>f  B   governor,  lieutenant --..senior  or  chief  com* 

i.ttur.-.      missioner,    the    governor   or    Lieutenant-governor   or   chief 
commissioner,  whether  he  was  it  was  do!  present  in  council 

41,48.]'     al   *'"'  I,;'"-i".-  Of   the   Aet,    may    declare    that    he    B 
or  withhold-  his  a--,  nt    limn  the  Ad. 

If  he  withholds  his  assent  from  any  Buch  Act.  the  Act 
has  do  effect . 

(3)  If  he  assents  to  any  Buch  Act  he  must  forthwith  Bend 

an  authentic  copy  of  the  Act  to  the  governor-general,  and 

the    Ait    has    not    validity   until   the  governor-general   has 

anted  thereto,  ami  that  assent  ha-  been  signified  by  the 

governoi  genera]  to. and  published  by,  the  governor,  lieutenant* 
governor,  or  chid  commissi* 

(4)  While  the  governor-general  withholds  hi-  a-.-ent  from 

any  .-uch  Ad  he  mii-t   rignify  to  the  governor,   lieutenant* 

in  w riting  bis  reason  I 

withholding  hi-  a 

(5)  When  any  such  Act  hae  1  oted  to  by  the 

governoi  general,  he  must   -end   to  the  Secretary 
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an  authentic  copy  thereof,  and  it  is  lawful  for  His  Majesty 

to  signify   through   the   Secretary   of   State  in   Council  his 

disallowance  of  any  such  Act. 

(6)  Where  the  disallowance  of  any  such  Act  has  been  so 

signified,  the  governor  or  lieutenant-governor  or  chief  com 

missioner  must  forthwith  notify  the  disallowance,  and  there-. 

upon  the  Act,  as  from  the  date  of  the  notification,  becomes 

void  accordingly. 

'    (a)  Assent  has  been  withheld   on   one  or  more  of   the  following 
grounds  : 

(i)  that  the  principle  or  policy  of  the  Act,  or  of  some  particular 
provision  of  the  Act,  is  unsound ; 

(2)  that  the  Act,  or  some  provision  of  the  Act,  is  ultra  vires  of  the 
local  legislature ; 

(3)  that  the  Act  is  defective  in  form. 
With  respect  to  (3),  the  recent  practice  of  the  Government  of  India 

has  been  to  avoid  criticism  of  the  drafting  of  local  Bills  or  Acts. 

Validity  of  Indian  Laws. 

79*  A  law  made  by  any  authority  in  India  is  not  invalid  Removal 

solely  on  account  of  any  one  or  more  of  the  following  reasons :       as  to 

(1)  in  the  case  of  a  law  made  by  the  Governor-General  in  certain70 

Council,  because  it  affects  the  prerogative  of  the  Crown  (a) ;  *aw^ 

(2)  in  the  case  of  any  law,  because  the  requisite  proportion  Vict.  c. 
67,  ss.  14, 

of  members  not  holding  office  mider  the  Crown  in  India  24,  33,  48. 

was  not  complete  at  the  date  of  its  introduction  to  the  yjict#e. 

Council  or  its  enactment ;  34> s-  i-J 

(3)  in  the  case  of  a  law  made  by  a  local  legislature,  because 

it  confers  on  magistrates,  being  justices  of  the  peace,  the 

same  jurisdiction  over  European  British  subjects  as  that 

legislature  by  Acts  duly  made  could  lawfully  confer  on 

magistrates  in  the  exercise  of  authority  over  natives  in 

the  like  cases  (b). 

(a)  This  saving  does  not  appear  to  apply  to  the  local  legislatures.  See 
note  {d)  on  s.  76.  As  to  the  prerogatives  of  the  Crown,  see  note  (a) 
on  s.  36. 

(6)  An  Indian  Act  (XXII  of  1870)  was  passed  to  confirm  certain 
previous  Acts  of  the  Madras  and  Bombay  legislatures  which  had  been 
adjudged  invalid  on  the  ground  of  interference  with  the  rights  of 
European  British  subjects.     See  R.  v.  Reay,  7  Bom.  Cr   6,  and  the 
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speech"-  oi  Mr.  Fita  '■  phen  in  the  L  I  ouncil  in  . 
Proceedings    p\  As  [ndian  Legislation  could  nut  confer  un 
local  legislatures  the  requisite  power  in  the  future,  it  was  conferred  by 
an  Art  of  Parliamenl  in  1871  (34  A  35  Vict.  c.  34). 

PART  VII. 

Salaries,  Leave  oi   Absence,  Va<  \tu<\  oi   Office, 

1    gpoBABi   Appointments,  &o. 

Baku  80.—  (i)  There  arc  to  }>c  paid  to  the  Govern 
and  allow*  .     . .  .         ,         .  .  ,  .111 

,,f     imiia  and  to  the  other  persons  mentioned  m  the  I-  irsl  Schedule 

'""""  to  this  Digest,  out  of  the  revenues  <>f  India,  Buch  sal general  ° 
ami  ..r-     exceeding  in  any  tax-  the  maximum  specified  in  that  behalf t.iin  other  . 
officials  in  m  the  said  schedule,  and  Buch  allowances  (ii  any)  for  equip- 

menl  and  voyage,  as  the  -  .  <>f  State  in  Council  may 

111  by  order  fix  in  thai  behalf,  and  Bubject  to  or  in  default  uf  any 

■v  4         Buch  order,  as  are  now  payable. 

I  'n.\  ided  as  follows 

order  affecting  a 

General's  council   may  not    be  math'  without   the  con- 

Will.  IV, 

An  order  affecting  salaries  of  members  of  the  Governor- 

currence  of  a   majority  ol   votes  at   a   meeting  of  the Vict  0 

}'  lUncil  Of    India  : 

'!\/','''l      (6)  If  an\    person  to  whom  this  section  applies  hold-  ..r 
enjoys  any  pension  Or  -alary,  or  any  ..Hire  of  profit  under 

the  <  lown  or  under  any  public  office,  his  salary  under  this 

bion  must   be  reduced  by  the  amount  of  the  pension, 

salary,  or  profits  of  office  bo  held  or  enjoyed  by  him  ; 

(<•)  Nothing  in  the  provisions  of  this  section  with 
to  allowances  authorizes  the  imposition  of  any  additional 

charge  on  the  revenues  oi  India. 

(  ;i  The  salary  payable  to  a  person  under  this  section  com- 

mences on  bis  taking  upon  himself  the  execution  of  the  office  to 

which  the  salary  is  attached,  and  is  to  be  the  whole  profit  or  ad- 

vantage which  he  enjoys  during  his  continuance  in  theoffi< 

(a)  The  salaries  of  the  governoi  mors,  and  men 
of  council  were  fixed  al  whal  1-  shown  as  the  maximum  in  thi 

Bohedule  by  3  ft  4  Will.  l\  .    .    5,8.76;  but  were  thei  1  to  bo 
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subject  to  such  reduction  as  the  Court  of  Directors,  with  the  sanction 
of  the  Board  of  Control,  might  at  any  time  think  fit. 

The  salary  of  the  commander-in-chief  and  of  lieutenant-governors 

was  fixed  at  100,000  Company's  rupees  by  16  &  17  Vict.  c.  95,  s.  35, 
but  the  salaries  so  fixed  were  declared  to  be  subject  to  the  provisions 

and  regulations  of  the  Government  of  India  Act,  1833  (3  Will.  IV,  c.  85), 
concerning  the  salaries  thereby  appointed. 

The  view  adopted  in  this  Digest  is  that  these  salaries  can  be  fixed 

at  any  amount  not  exceeding  the  amounts  specified  in  the  Acts  of  1833 
and  1853.  The  power  to  reduce  has  been  exercised  more  than  once, 

but  it  is  open  to  argument  whether  the  power  to  reduce  involves  a  power 
to  raise  subsequently. 

The  allowances  for  equipment  and  voyage  of  the  officers  mentioned 
in  the  First  Schedule  (and  also  of  the  bishops  and  archdeacons  of 

Calcutta,  Madras,  and  Bombay)  may,  under  the  Indian  Salaries  and 

Allowances  Act,  1880  (43  Vict.  c.  3),  be  fixed,  altered  or  abolished  by  the 

Secretary  of  State  in  Council.  But  nothing  in  that  Act  was  to  authorize 

the  imposition  of  any  additional  charge  on  the  revenues  of  India. 

Sub-section  (3)  is  taken  from  s.  76  of  the  Act  of  1833. 

Under  33  Geo.  Ill,  c.  52,  s.  32,  a  commander-in-chief  was  not  to  be 
entitled  to  any  salary  or  emolument  as  member  of  council,  unless  it  was 

specially  granted  by  the  Court  of  Directors. 

The  salaries  and  allowances  now  paid  under  the  enactments  repro- 
duced in  this  Digest  are  as  follows  : 

Officer. 

Viceroy  and  Governor-General 
Governors  of  Bengal,  Bombay,  and  Madras 
Commander-in-Chief   
Lieutenant-Governor   

Member  of  Governor-General's  Council  . 
Member  of  Council.  Bengal.  Madras,  and 

Bombay   
Chief  Justice,  Calcutta   

Puisne  Judges,  Calcutta   
Chief  Justice,  Madras   

Puisne  Judges,  Madras   
Chief  Justice,  Bombay   
Puisne  Judges,  Bombay   
Bishop  of  Calcutta   
Bishops  of  Madras  and  Bombay  . 

Archdeacon.  Calcutta   ] 
,,  Madras   

„  Bombay   > 

Salary. 
Equipment 

and  Voyage.1 

Rs. £ 

2,50,800 

5,000 

1,20,000 1,000 
1 ,00,000 

500 

1,00,000 
— 

80,000 

300 

64,000 

— 

72,000 

| 

48,000 60,000 

48,000 

300 

60,000 
1 

48,000 

' 

45,980 25,600 

[           300 
Pay  as  Senior 
Chaplains 
+  Bs.  3,200 

1  These  allowances  are  not  payable  unless  the  officer  is  resident  in  Europe 
at  the  time  of  the  appointment.  Smaller  allowances  are  payable  if  the 
officer  is  then  resident  elsewhere. 
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Leave  of        81. — (i)  The  Governor-*  ;»-m  >ral  in  Council  and  the  G< 

memben    nors  °^  Bengal.  Madras,  and  Bombay  in  Council  respectively 

of  council,  may  grant  to  any  of  the  ordinary  members  of  their  i 
councils  Leave  <>f  absence  under  medical  certificate  f": 

not  exceeding  six  months. 

(2)  Winn-  a   member  of  council   obtain-  leave  of 

in  pursuance  <>f  this  section,  In-  retains  his  office  during  his 

absence,  and  on  his  return  ami  resumption  of  his  duties  is  en- 
titled t<>  receive  half  his  salary  for  the  period  of  his 

hut  if  his  absence  <  six  months  his  office  becomes  vacant. 

ion  82.— (i)  ft  the  Governor-General,  the  Governor  of  Bei 

absence  Madras  or  Bombay,  or  the  commander-in-chief  of  His 

horn  India  Majesty's  forces  in  India,  and,  subject  to  the  foregoing  pro- 
rinoe.  visions  of  this  Digest  as  to  Leave  of  absence,  if  any  ordinary 

:  .  member  of  the  council  of  the  Governor-General,  or  of  the 

1V  Governor  of  Bengal,  Madras  or  Bombay  departs  from  India 

c.  56,  s.  3.  intending  to  return  to  Europe,  his  oilier  thereupon 

Will.  IV.     vacant  (a). 

-' Wi'il  i  \\      [(2)  No  act  or  declaration  of  any  governor-general,  governor, 
andiYiot.  ,,,.   member  of  council,  other  than   as  aforesaid,  except   a c.  47.  J 

declaration  in  writing  under   hand    and  seal,   delivered   to 

■  ny    to    the   Government   of   India   or  to   the  chief 
retary  of  the  presidency  wherein  he  i-.  in  order  to  its  being 

recorded,  -hall  be  deemed  or  held  as  a  resignation  or  surrender 
of  his  office  (h).] 

[(3)  If  the  governor-general,  or  any  ordinary  member  of 

the  governor-general's  council,  leaves   India  otherwise  than 
in     the    known    actual    service    of    the    Crown,    and    if    any 

ernor,  lieutenant-goven  rr,  or  ordinary  member  of  a 

governor's  council  Leaves  the  presidency  to  which  he  belongs 
otherwise  than  as  aforesaid,  hi-  salary  and  allowances  are  not 

payable  during  his  absence  to  any  person  for  his  use  (r).] 

\{\)  If  any  Buoh  officer,  not  having  proceeded  or  intended 

to  proceed  to   Europe,  dies  during  his  absence  and  whilst 

intending  to  ret  urn  to  India  or  to  his  presidency,  hi-  -alary  ami 
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allowances,  will,  subject  to  any  rules  in  that  behalf  made  by 

the  Secretary  of  State  in  Council,  be  paid  to  his  personal 

represent  ati  ves . 

(5)  If  any  such  officer  does  not  return  to  India  or  his 

presidency,  or  returns  to  Europe,  his  salary  and  allowances  will 

be  deemed  to  have  ceased  on  the  day  of  his  leaving  India  or 

his  presidency  (d).] 

(a)  Under  the  Act  of  1793  33  Geo.  Ill,  c.  52,  s.  37,  '  the  departure 
from  India  of  any  governor-general,  governor,  member  of  council,  or 
commander-in-chief,  with  intent  to  return  to  Europe,  shall  be  deemed 

in  law  a  resignation  and  avoidance  of  his  office,'  and  his  arrival  in  any 
part  of  Europe  is  to  be  a  sufficient  indication  of  such  intent.  The  Act 
°f  T^33  (3  &  4  Will.  IV,  c.  85,  s.  79)  enacts  in  almost  identical  words 
that  the  return  to  Europe,  or  departure  from  India  with  intent  to 
return  to  Europe,  of  any  governor-general  of  India,  governor,  member 
of  council,  or  commander-in-chief,  is  to  be  deemed  in  law  a  resignation 
and  avoidance  of  his  office  or  employment.  These  provisions  have 
been  qualified  as  to  members  of  council  by  the  power  to  grant  sick 

leave  under  the  Act  of  1861  (see  s.  82).  But  when  the  Duke  of  Con- 
naught  wished  to  visit  England  in  the  Jubilee  year  during  his  term 
of  office  as  commander-in-chief  in  the  Bombay  Presidency  a  special 
Act  had  to  be  passed  (50  Vict.  sess.  2,  c.  10). 

(6)  This  sub-section  reproduces  a  provision  in  s.  79  of  the  Act  of 
1833,  which  was  copied  from  a  similar  provision  in  the  Act  of  1793. 
The  provision  possibly  arose  out  of  the  circumstances  attending  Warren 

Hastings's  resignation  in  1776  (see  above,  p.  64),  but  does  not  appear 
to  be  observed  in  practice. 

(c)  This  sub-section  is  intended  to  reproduce  as  far  as  practicable 
the  effect  of  the  enactments  still  in  force  on  this  subject,  but  their 
language  is  not  clear,  and  was  framed  with  reference  to  circumstances 
which  no  longer  exist. 

Section  37  of  the  Act  of  1793  enacts  that  '  if  any  such  governor- 
general  or  any  other  officer  whatever  in  the  service  of  the  said  Company 
shall  quit  or  leave  the  presidency  or  settlement  to  which  he  shall 
belong,  other  than  in  the  known  actual  service  of  the  said  Company,  the 
salary  and  allowances  appertaining  to  his  office  shall  not  be  paid  or 
payable  during  his  absence  to  any  agent  or  other  person  for  his  use, 
and  in  the  event  of  his  not  returning  back  to  his  station  at  such 
presidency  or  settlement,  or  of  his  coming  to  Europe,  his  salary  and 
allowances  shall  be  deemed  to  have  ceased  from  the  day  of  his  quitting 

such  presidency  or  settlement,  any  law  or  usage  to  the  contrary  notwith- 

standing.' 
An  Act  of  1826  (7  Geo.  IV,  c.  56,  s.  3),  after  referring  to  this  provision, 

enacts  that  the  '  Company  may  cause  payment  to  be  made  to  the 
representatives  of  officers  in  their  service,  civil  or  military,  who,  having 
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quitted  or  I •  - f t  their  -t  itions  and  nut  having  prooeeded  or  intended  to 
proceed  to  Europe,  intending  to  retain  to  their  stations,  have  died  <>r 
in  iv  hereafter  happen  to  die  daring  their  temporary  aheenoe  within  the 

limit-  of  the  said  < iompany's  charter  ><r  .it  the  Cape  of  < ;   1  Hope,  of 
snob  salaries  and  allowances,  or  of  such  portions  of  ~ . 1 1 1 1- i < ■  -  and  allow* 
anoes,  as  the  oflfieen  bo  dying  would  b  ive  been  entitled  to  if  the. 

retomed  to  their  Btation.' 

the  Ait  of  i  -  thai  "if  any  aacfa  governor- 
general  or  member  of  council  of  India  shall  leave  the  said  terri' 
or  if  any  governor  or  other  officer  whatever  in  tl 

Company  Bhall  leave  the  presidency  to  which  he  -hull  belong,  other 
than  in  the  known  actual  servioe  of  the  Baid  Company,  the  salary  and 

allowance-  appertaining  to  his  office  Bhall  not  be  paid  or  payable  daring 
hi-  absence  to  any  agent  or  other  person  for  his  ose,  and  in  the  even!  of 
his  not  returning  or  of  his  coining  to  Europe,  hi-  salary  and  allow 

shall  be  deemed  to  I  sd  from  the  day  of  his  leavii  _•  bl 
idency  to  which  he  may  have  belonged.    Provided 

that  it  shall  be  lawful  fur  the  said  <  Sompany  to  make  such  p 

is  now  by  law  permitted  to  1"'  made  t<i  the  representatives  ,,[  their 
officers  or  rho,  having  left  their  stations  intending  to  return 

thereto,  shall  'lie  daring  their  absence.1 
An  Act  of  1837  (7  Will.  IV.  .1  these  proi  iaions  in  the 

Acts  oi  ind    333   ire  '  t •  . t  to  extend  to  the  ca   f  any  offl 
servant  of  the  Company  under  the  rank  of  governor  or  mend 

council  who  -hall  quit  t he  presidency  to  which  he  -hall  belong  in  1 

quenoe  of  sickness  under  suoh  rules  as  may  from  time  to  timt 
Ushed  by  the  1 :<  9emor-<  Seneral  of  India  in  <  Soonoil,  or  by  the  <  tovernor 
in  Council  of  such  presidency,  as  the  case  may  be,  and  who  shall  proceed 

1  v  place-  within  the  limits  ()f  tl  li  1  Company's  ohart 
to  the  Mauritius,  nr  to  the  island  of  St.  Selena,  nor  to  I  I  any 
officer  or  servant  of  the  said  Company  under  such  rank  as  aforesaid  who, 

with  the  permission  of  the  Government  of  the  presidency  to  which 

he  -hall  belong,  shall  anil  such  presidency  in  order  to  proceed  to 

another  presidency  for  the  purpose  of  embarking  thence  for  Europe, 

until  the  departure  of  such  officer  or  servant  from  Buch  last-mentioned 
lency  with  a  view  to  return  to  Europe,  BO  a-  that  the  port  of  BUoh 

departure  for  Europe  shall  not  !»•  more  dial  ml  from  the  place  which  he 
shall  have  quitted  in  hi-  own  presidency  than  any  port  of  embarkation 

wit hin  Buoh  presidency.' 
These  rule-  were  to  require  the  approval  of  the  Court  of 

and  t  he  Board  of  <  !onl  roL 

Finally,  b.  \2  of  the  ired  th  it 

'  Nothing  in  any  enactment  now  ill  force,  or  any  charter  relating  to  1  he 
.  shall  be  taken  to  prevent  the  establishment,  by  the 

Court  of  Directors  (under  the  direction  and  control  of  the 

of  Commi  Tom  time  to  time,  of  any  regulations  which  they 
may  deem  expedient  in  relation  to  the  ab 

of  all  or  any  officers  md  persons  in  the  service  of  the  -  ii>l  '  lompany  in 
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tional 

appoint- 

ments. 

[3&4 
Will.  IV, 

c.  85,8.61. 24&25 Vict.  c.  67, ss.  2,  5.] 

India,  or  receiving  salaries  from  the  said  Company  there,  under  which 

they  respectively  may  be  authorized  to  repair  to  and  reside  in  Europe 

or  elsewhere  out  of  the  limits  of  the  said  Company's  charter,  without 
forfeiture  of  pay  or  salary,  during  the  times  and  under  the  circum- 

stances during  and  under  which  they  may  now  be  permitted  (while 
absent  from  their  duty)  to  reside  in  places  out  of  India  within  the  limits 

of  the  said  Company's  charter,  or  during  such  times  and  under  such 

circumstances  as  by  such  regulations  may  be  permitted.' 
The  powers  conferred  by  the  Act  of  1853  would  seem  to  override 

the  previous  provisions  as  to  salary,  but  not  the  previous  provisions 
as  to  vacation  of  office. 

(d)  The  last  two  sub-sections  are  inserted  as  a  rough  reproduction  of 
the  Act  of  1826,  and  of  an  enactment  in  the  Act  of  1853,  but  it  is 

doubtful  whether  these  enactments  are  still  law,  and  whether  they 

are  not  superseded  by  regulations  under  the  Act  of  1853. 

83. — (1)  His  Majesty  may  by  warrant  under  his  Sign 

Manual  appoint  any  person  conditionally  to  succeed  to  any 

of  the  offices  of  governor-general,  governor,  or  ordinary 

member  of  the  council  of  the  governor-general  or  of  the 

governor  of  Bengal,  Madras,  or  Bombay,  in  the  event  of 

the  office  becoming  vacant,  or  in  any  other  event  or  con- 

tingency expressed  in  the  appointment,  and  revoke  any  such 

conditional  appointment  (a). 

(2)  A  person  so  conditionally  appointed  is  not  entitled  to 

any  authority,  salary,  or  emolument  appertaining  to  the 

office  to  which  he  is  appointed,  until  he  is  in  the  actual 

possession  of  the  office. 

(a)  By  3  &  4  Will.  IV,  c.  85,  the  power  of  making  conditional  ap- 
pointments to  the  offices  of  governor-general,  governor,  and  member 

of  the  Council  of  Madras  and  Bombay  was  vested  in  the  Court  of 

Directors,  and  consequently  is  now  vested  in  the  Secretary  of  State 
(21  &  22  Vict.  c.  106,  s.  3). 

Under  24  &  25  Vict.  c.  67,  s.  5,  the  power  of  making  conditional 

appointments  to  the  office  of  ordinary  member  of  the  governor-general's 
council  is  apparently  exercisable  either  by  the  King,  or  by  the 
Secretary  of  State  with  the  concurrence  of  a  majority  of  the  Council 
of  India. 

In  practice,  the  power  is  in  all  these  cases  exercised  by  the  King 
only. 

84. — (1)  If    any    person    entitled    under    a    conditional  Power  for 

governor- 
appointment   to   succeed   to   the    office    of   governor-genera

l  
general  to 

1691  s 
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exercise     <>n  the  occurrence  ofa  \  acancy  therein.  or  appointed  absolutely 

before       t"  1n;t1  "n"'''-  i*  '"  tndia  on  or  after  tin-  occurrence  of  the 
taking       vacancy,  or  on  or  after  the  receipl  <>f  the  absolute  appoint- 
[21  &  22     ment,  a-  the  case  may  he.  ami  thinks  it  necessary  t> 
Vict.  '■. 
106,8.63.]^"'  P°wera  "f  governor-general  before  lie  takes  it  in 

council,  In-  may  make  known  by  proclamation  his  appoint- 

ment, and  his  intention   t.»  assume  tin-  office  of  b 

general. 

(2)  After  the  proclamation,  ami  thenceforth  until  he  re] 

t<.  the  plan-  when-  tin-  council  may  assemble,  he  may  exi 

alone  all  or  any  of  the  powers  which  mighl  be  exercised  by 

tin-  Governor-General  in  Council,  excepl  the  power  of  making 
laws  at  Legislative  meetii 

(3)  All  ait-  (loin-  in  the  council  after  the  date  of  the  pro- 
clamation,   hut    before   the   communication    thereof   to   the 

council,   are   valid,   subject,   nevertheless,   to   revocatii 

alteration  by  the  person  who  ha-  bo  assumed  the  offi 

governor-general. 

(4)  When  the  office  of  governor-general  i-  assumed  under 
the  foregoing  provision,  if  there  i>  at  any  time  before  the 

governor-general  take-,  hia  seal  in  council  no  president  of 

the  council  authorized  to  preside  at  Legislative  meetings,  the 

vice  presidenl  or.it  he  is  absent,  the  senior  ordinary  mi 

ot    council   then    present    presides   therein,    with   the   same 

powers  a-  the  governor  general  would  have  had  if  present. 

Provision       85.     (i)  If  a   vacancy  occurs  in   the  office  of  govemor- foi  tern-  .  .... 
porarj        generaJ   when   there  i-  no  conditional  or  other  successor  in 

!"'  India  t..  supply  the  vacancy,  the  Governor  1  J,  the 
governor.  Governor  of  Madras,  or  th    G       rnor  of  Bombay,  whichever ■  I. 

has   been   first   appointed   t«.  the  office  ol   governor  by    His 

Majesty, is  to  hold  and  execute  the  of! 

;      until  a  successor  arrives  or  until  some  person  in  India  is  duly 

.  appointed  t  hereto. 

Edw.  (2)   Everj    such   acting   governor-general,   while  acting 
such,  has  and  may  exercise  all  the  rights  and  powers  oi  th< 
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office   of   governor-general,    and   is   entitled   to   receive   the  2  &  3 
Geo.  V 

emoluments  and  advantages  appertaining  to  the  office,  for-  c.  6,  s  4.] 

going  the  salary  and  allowances  appertaining  to  his  office 

of  governor  ;    and  his  office  of  governor  is  supplied  for  the 

time  during  which  he  acts  as  governor-general  in  the  maimer 

directed  by  law  with  respect  to  vacancies  in  the  office  of 

governor. 

(3)  If,  on  the  vacancy  occurring,  it  appears  to  the  governor 

who  by  virtue  of  this  provision  holds  and  executes  the  office 

of  governor-general  necessary  to  exercise  the  powers  thereof 

before  he  takes  his  seat  in  council,  he  may  make  known  by 

proclamation  his  appointment,  and  his  intention  to  assume 

the  office  of  governor-general,  and  thereupon  the  provisions 

of  this  Digest  respecting  the  assumption  of  the  office  by 

a  person  conditionally  appointed  to  succeed  thereto  apply. 

(4)  Until  such  a  governor  has  assumed  the  office  of 

governor-general,  if  no  conditional  or  other  successor  is  on 

the  spot  to  supply  the  vacancy,  the  vice-president  or  in  his 

absence,  the  senior  ordinary  member  of  council,  holds  the 

office  of  governor-general  until  the  vacancy  is  filled  in  accor- 

dance with  the  provisions  of  this  Digest  (a). 

(5)  Every  member  of  council  so  acting  as  governor- 

general,  while  so  acting,  has  and  may  exercise  all  the  rights 

and  powers  of  the  office  of  governor-general,  and  is  entitled 

to  receive  the  emoluments  and  advantages  appertaining  to 

the  office,  forgoing  his  salary  and  allowances  as  member  of 

council  for  that  period. 

(a)  Thus,  on  Lord  Mayo's  death  in  1872,  Sir  John  Strachey  acted 
as  governor-general  from  February  9  until  the  arrival  of  Lord  Napier 
of  Merchistoun  on  February  23. 

86. — (1)  If  a  vacancy  occurs  in  the  office  of  Governor  of  Provision 

for  tern- Bengal,  Madras,  or  Bombay  when  no  conditional   or  other  porary 

successor  is  on  the  spot  to  supply  the  vacancy,  the  vice-  0fgce  0f 

president,  or,  in  his  absence,  the  senior  ordinary  member  of  Gf0^em°ri 

the  governor's  council,  or,  if  there  is  no  council,  the  chief  Madras, 
secretary  to  the  local  Government  (a),  holds  and  executes  the  bay. s  2 



GOVERNMENT   OF   INDIA 

•  .     office  of  governor  until  a  successor  arrives.  or  until  Borne \\ ill.  i\ , 

c.8s,8.      other  person  on  the  Bpol  is  duly  appointed  thereto. 

■  -  Edw.  (2)  Every  such  acting  governor  i-.  while  acting  as  Buch,  en- 

P- 4_]  '    '   titled  to  receive  the  emoluments  and  advantages  appertaining 
to  the  office  of  governor,  forgoing  tin-  -alar\    and  allowances 
appertaining  to  his  office  <>f  member  «»f  council  or  secretary. 

(a)  Tin-  Art  of  1833  contained  a  power  t<>  abolish  these  councila 

Provwion       87. — (1)  If  a  vacancy  occurs  in  the  office  of  an  ordinary 

porarv       member  of  the  council  of  the  governor-general,  or  of  the 

nit'ir'.'".^ '"  ''""'"''l  °f  the  Governor  of  Bengal,  Madras,  or  Bombay,  win  n 
ordinary    no   person    conditionally   appointed    to   succeed    therel member  of 
council,     present  on  the  spot,  the  vacancy  is  to  be  supplied  by  the 

Vj.'t'  .•       appointmenl  of  the  Governor-General  in  Council  or  Governor 
in  <  louncil,  as  the  case  may  be. 

(2)  [Jntil  1  successor  arrives  the  person  so  appointed 

executes  the  office  to  which  he  has  been  appointed,  ami  has 

and  exercises  all  tin-  rights  and  powers  thereof,  and  is  entitled 
to  receive  the  emoluments  ami  advantages  appertaining  to  the 

office  during  his  continuance  therein,  forgoing  all  salaries  and 

allowances  by  him  held  and  enjoyed  at  the  time  of  hi-  being 

appointed  to  that  office. 

(3)  If  an\    ordinary  member  of  any  of  the  -aid  councils  i-. 

bj  infirmity  or  otherwise,  rendered  incapable  of  acting  01  of 

attending  to  act  a-  such,  or  is  absent  on  Leave,  and  if  any 

person  has  been  conditionally  appointed  as  aforesaid,  the 

place  "i  the  member  so  incapable  or  absenl  is  to  be  supplied 
l>\  thai  person. 

(.\)  If  no  person  conditionally  appointed  to  Bucceed  to  the 

office    is    on    the    Bpot,    the    (  io\  crnor  ( Jeiieral    in    Council    OX 

Governor  in  Council,  a-  the  case  may  be,  i-  t<>  appoinl  Borne 

■n  to  he  a  temporary  member  of  council,  and.  until  the 
return  to  dut\    (a)  of  the  member  bo  incapable  or  absent, 

the  person  conditionally  or  temporarily  appointed  execute! 

the    office    to    which    he    has    been    appointed,    and    ha-    and 

exercises  all  the  rights  and  powers  thereof,  and  receives  half 
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the  salary  of  the  member  of  council  whose  place  he  supplies, 

and  also  half  the  salary  of  any  other  office  he  may  hold,  if 

he  hold  any  such  office,  the  remaining  half  of  such  last-named 

salary  being  at  the  disposal  of  the  Governor-General  in  Council 

or  Governor  in  Council,  whichever  may  appoint  to  the  office. 

(5)  Provided  as  follows  : — 

(a)  No  person  may  be  appointed  a  temporaiy  member  of 

council  who  might  not  have  been  appointed  as  herein- 

before provided  to  fill  the  vacancy  supplied  by  the 

temporary  appointment ;   and 

lb)  If  the  Secretary  of  State  informs  the  governor-general  [37  &  38 

that  it  is  not  the  intention  of  His  Majesty  to  fill  a  or,  s.  2.] 

vacancy  in  the  council  of  the  governor-general,  no 

temporary  appointment  may  be  made  under  this  section 

to  fill  the  vacancy,  and  if  any  such  temporary  appoint- 

ment has  been  made  before  the  date  of  the  receipt  of 

the  information  by  the  governor-general,  the  tenure  of 

the  person  temporarily  appointed  ceases  from  that  date. 

(a)  The  words  '  to  duty '  are  not  in  the  Act,  but  seem  to  express 
the  intention. 

88. — (1)  An    additional    member    of    the    council    of    the  Vacancies amongst 

governor-general  or  of    a   governor,  or  a  member  for  legis-  legislative 

lative  purposes   of  the   council  of   a  lieutenant-governor  or  0f  councii. 

chief  commissioner,  may  resign  his  office  to  the  governor-  t?.4*;25 

general,  governor,  lieutenant-governor,  or  chief  commissioner,  67,  ss.  12, 

31. 

and  on  the  acceptance  of  the  resignation  the  office  becomes  55  &  56 

*—»*•  ™,°4 
(2)  If  any  such  member  is  absent  from  India  or  unable  V''* 

to  attend  to  the  duties  of  his  office  for  a  period  of  two  con- 

secutive months,  the  governor-general,  governor,  lieutenant- 
governor  or  chief  commissioner,  as  the  case  may  be,  may 

declare  by  a  notification  published  in  the  Government  Gazette, 
that  the  seat  in  council  of  that  member  has  become  vacant. 

The  filling  of  vacancies  is  now  regulated  by  the  Regulations  of 
November  15,  1909  (as  amended  in  1912),  made  under  the  Indian 
Councils  Act,  1909. 
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on       89.  The   Secretary   of   State   in   Council   may.    with   the 

ue'&f?'    concurrence  of  a  majority  of  votes  al  a  meeting  of  the  Council 
.  «>f  India,  make  regulations  a-  to  the  absence  on  nek  Leave 

95.  s- 3^.] 
"i  furlough  of  persons  in  the  service  of  the  Crown  in  India, 

and  the  term-  a-  to  continuance  or  diminution  of  pay,  >alarv. 

ami  allowances  on  which  any  such  sick  leave  or  furlough  may 

in-  granted. 

,,,       90«  Tin-   Secretary   <>f   State   in    Council    may.    with   the 
make n- j  11-  ,.,„,,.,,, ■,-,.,,,.,. , ,f  a  majority  of  votes  at  a  meeting  of  the  Council lationt  J 
to  iii'ii  m  of  India,  make  regulations  for  distributing  between  1 1 
appoint-  .  .      .  mm. 

authorities  in  India  the  power  of  making  appointments  u        I 

WillAv     promotions  in  offices,  commands,  and  employments  under  the 
<  'mun  in   India. ■    c. 

106,  - 
■7-} 

PART  \  III. 

'I'm.    I  \m  \n   (  lvn.  Si;k\  i 

Nodis-  91.   No  native  of  British  India,  not-  any  nat  nral  I'oi'n  subject 

respect  of  "'  "'s  Majestj  resident  therein,  is,  bj  reason  only  of  hi< 

reH«ion»  religion,  place  of  birth,  descent .  or  colour,  or  any  of  them,  dis- 
place of      abled  from  holding  any  place,  office,  or  employment  under  Bis birth. 

Majesty  in  India. 

This  reprodua  I  the  Act  of  1833,  with  the  substitution  of 

«.  17. 1  m  India '  for  Hhe  saM  territories,' and     II     Majesty  in  India ' 
for  'the  Baid  Company.1     Bee  the  comments  on  this  enactment  in 

109  >'f  the  dispatoh  of  December  10,  1834. 

r     ii.i-         92.     (1;  The  Secretary  of  state  in  Council  may.  with  the 

admission  ftdvice  and  assistance  of  the  <  'i\  il  Sen  ice  <  lommissioners,  make 
' ml  ilations  for  the  examination  of  natural  born  subjeel 

Hi-  Ma  jest}  desirous  of  becoming  candidates  for  appointment 

he   Indian  <  'ivil  Sen  ii 

I    1    i    rulations  prescribe  the  age  and  qualifications  of 
the  candidates,  and  the  subjects  of  examination. 

it  ion  made  in  pursuance  of  this  section  must 
be  forthwith  laid  before  Parliament . 
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(4)  The  candidates  certified  to  be  entitled  under  the  regula- 
tions must  be  recommended  for  appointment  according  to  the 

order  of  their  proficiency  as  shown  by  their  examination. 

(5)  Such  persons  only  as  are  so  certified  may  be  appointed 

or  admitted  to  the  Indian  Civil  Service  by  the  Secretary  of 

State  in  Council  (a). 

(a)  The  civil  service  referred  to  in  these  sections  is  the  service  which 
used  to  be  known  as  the  covenanted  civil  service,  but  which,  under 

the  rules  framed  in  pursuance  of  Sir  Charles  Aitchison's  Commission, 
is  usually  designated  the  Indian  Civil  Service. 
Where  a  child  of  a  father  or  mother  who  has  been  naturalized  under 

the  Naturalization  Act,  1870  (33  &  34  Vict.  c.  14),  has  during  infancy 
become  resident  with  the  father  or  mother  in  any  part  of  the  United 
Kingdom  or  with  the  father  while  in  the  service  of  the  Crown  out  of  the 
United  Kingdom,  he  is,  by  virtue  of  s.  10  (5)  of  that  Act,  a  naturalized 
British  subject,  and  is  entitled  to  be  treated  under  the  enactment 

reproduced  by  this  clause  as  if  he  were  a  natural-born  British  subject. 
The  expression  includes  a  native  of  British  India,  but  would,  apparently, 
not  include  a  subject  of  a  Native  State  in  India. 

93.  Subject  to  the  provisions  of  this  Digest,  all  vacancies   Offices 

happening  in  any  of  the  offices  specified  or  referred  to  in  the  to  civil 

Second  Schedule  to  this  Digest,  and  all  such  offices  which  may  r^j^!' 
be  created  hereafter,  must  be  filled  from  amongst  the  members  Vict.  c. 

54,  s.  2.] 
of  the  Indian  Civil  Service. 

The  provision  of  the  Act  of  1793  as  to  filling  vacancies  from  among 
members  belonging  to  the  same  presidency  was  repealed  by  2  &  3 
Geo.  V,  c.  6,  s.  4. 

94. — (1)  The  authorities  in  India  by  whom  appointments  Power  to 

are  made  to  offices  in  the  Indian  Civil  Service  may  appoint  natives  of 

any  native  of  India  of  proved  merit  and  ability  to  any  such   India  to J  L  j  •/  reserved 

office,  although  he  has  not  been  admitted  to  that  service  in  offices. 
.  .  .       .  [33  &  34 

accordance  with  the  foregoing  provisions  of  this  Digest.  vict.  c. 

(2)  Every  such  appointment  must  be  made  subject  to  such 

rules  as  may  be  prescribed  by  the  Governor-General  in  Council, 

and  sanctioned  by  the  Secretary  of  State  in  Council  with  the 

concurrence  of  a  majority  of  votes  at  a  meeting  of  the  Council 
of  India. 

(3)  For  the  purposes  of  this  section  the  expression  '  native 

of  India  '  includes  any  person  born  and  domiciled  in  British 

3,s.  6.] 
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India,  of  parents  habitually  residenl  in  lhiti.-h  India,  and 

not  established  there  for  temporary  purposes  only  ;  and  the 

Governor-General  in  Council  may  l>\  resolution  define  and 

limit  the  qualification  of  natives  <>f  India  thus  expressed  ;  but 

everj  resolution  made  by  him  for  thai  purpose  will  !>'■  Bubjed 

to  the  sanction  <>f  the  Secretary  of  State  in  Council,  and  will 

not  have  fonc  until  it  has  been  laid  for  thin  j  daj  -  before  both 
Bouses  of   Parliament . 

The  enactment  reproduced  by  tin-  section  is  cot  \er\  olearbj  ex* 
pressed,  and  runs  as  follows  : — 

'Whereas  it  is  expedient  thai  additional  facilities  should  be  given 
for  tin-  employment  of  natives  in  [ndia,  <if  proved  meril  and  ability, 
in  the  civil  service  of  Set  Majesty  in  [ndia  :  lie  it  enacted,  that  nut  him: 
in  the  Government  of  [ndia  Act,  [858.  or  in  the  [ndian  Civil  Servi 

1861,  01  in  any  Other  Art   of    I'.n  ham-  nt   M  Other  law  now   in  Eoi 
[ndia,  shall  restrain  the  authorities  in  India  by  whom  appointor  1 

or  may  be  made-  to  offices,  places,  and  employments  in  the  civil   ■ 
oi  Ber  Majesty  in  [ndia  from  appointing  any  native  of  India  to  an}  buob 
offioe,  pi  oe,  01  employment,  although  Bucb  native  shall  not  bavi 
admitted  to  the  said  Civil  Sen  ice  of  [ndia  in  manner  ins.  }2  of  the  first- 
mentioned  Act  provided,  bu1  subject  to  BUch  rule-  .1-  may  he  from  time 

to  time  prescribed  by  the  Governor-General  in  Council  and  sanctioned 
l>\  the  Secretary  oi  Btate  in  Council,  with  the  concurn  i  ijority 
of  members  present  :  and  thai  for  the  purpose  of  this  A<  t  the  words 

"natives  ol  [ndia"  shall  include  any  person  born  or  domiciled  within 
the  dominions  ol  Eer  Majesty  in  India,  of  parent.-  habitually  n 
in  India,  and  imi  established  then-  fur  TeinjK >rary  purposes  onlj  :  and 
t h.it  it  .-hall  be  lawful  for  the  Governor-General  in  Council  to  define 
and  limit  from  time  to  time  the  qualification  of  native-  of  India  thus 
expressed  ;  proi ided  that  every  resolution  made  by  him  f"i  Buch  pur- 

pose shall  be  subject  to  the  sanction  of  the  Secretary  of  State  in  Council, 
and  shall  not  have  force  until  it  has  been  laid  for  thirty  day-  befon 

Houses  of  Parliament .' 
I  "i  the  history  ol  the  successive  rule-  made  under  this  .-ection,  see 

above,p.  150.  Theexpression'  native  of  India'  u  defined  by  the  section  has 
b  en  construed  as  Including  persons  born  or  domiciled  ii 

Power  to       95.     (1)  Where  it  appears  to  the  authority  in   India  by 

visional*0  whom  ;i"  appointment  is  to  be  made  to  an}  offi<  ed  to 
appoint-     members  of  the  Indian  Civil  Service,  thai  a  person  not  being incuts  111 

certain      a  member  ol  thai   service  ought,  under  the  special  circum- 

banct    ofth<  1  ise,  to  be  appointed  thereto,  the  authority  may 

appoinl  thereto  an\  person  who  has  resided  for  at  leasl  Beven 11  .1 

4.  years  in  India,  and  who  has,  before  hi>  appointment,  fulfilled 
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all  the  tests  (if  any)  which  would  be  imposed  in  the  like  case   1  &  2 

on  a  member  of  that  service.  c.  18  s.'i.l 
(2)  Every  such  appointment  is  provisional  only,  and  must 

forthwith  be  reported  to  the  Secretary  of  State  in  Council, 

with  the  special  reasons  for  making  it ;  and  unless  the  Secretary 

of  State  in  Council  approves  the  appointment,  with  the  con- 

currence of  a  majority  of  votes  at  a  meeting  of  the  Council  of 

India,  and  within  twelve  months  from  the  date  of  the  appoint- 

ment notifies  such  approval  to  the  authority  by  whom  the 

appointment  was  made,  the  appointment  must  be  cancelled. 

PART  IX. 

The  Indian  High  Coukts. 

Constitution. 

96- — (1)  (a)  Each  high  court  consists  of  a  chief  justice,  Constitu- 

and  as  many  other  judges,  not  exceeding  nineteen  (6),  as  His  ̂ ^ 

Majesty  may  think  fit  to  appoint.    m  r°U&S'-> 

(2)  A  judge  of  a  high  court  must  be —  Vict-  c- 
v   '        J      °  &  104,  SS.  2, 

(a)  A  barrister  of  England  or  Ireland,  or  a  member  of  the   19. 

Faculty  of  Advocates  in  Scotland,  of  not  less  than  five  Geo.  V, 

years'  standing  ;    or  c>  l8' s"  l'l 

(b)  A  member  of  the  Civil  Service  of  India  of  not  less  than 

ten  years'  standing,  and  having  for  at  least  three  years 
served  as  or  exercised  the  powers  of  a  district  judge  ;   or 

(c)  A  person  having  held  judicial  office  not  inferior  to  that 

of  a  subordinate  judge,  or  a  judge  of  a  small  cause  court, 

for  a  period  of  not  less  than  five  years  ;   or 

(d)  A  person  having  been  a  pleader  (c)  of  a  high  court  for 

a  period  of  not  less  than  ten  years. 

(3)  Provided  that  not  less  than  one-third  of  the  judges  of 

a  high  court,  including  the  chief  justice,  must  be  such 

barristers  or  advocates  as  aforesaid,  and  that  not  less  than 

one-third  must  be  members  of  the  Civil  Service  of  India. 
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(a)  There  are  four  chartered  high  courts:    at   Calcutta,  M. 
2  of  the  [ndiau  High  « burte  A- 1. 

i'>ii  (i  iv-  •  '.  c.  18)  power  is  m  Wish  additional chartered  high  oo 
(6)  There  is  power  in  all  cast  b  the  number  to  this  maximum. 

'  II  -    l  \  • .  1 9 1 1  ( i  A  .  c.  18)  has  raised  the 
maximum,  including  the  chief  justice,  to  20  (s.  i),  and  given  power  to 
appoint  additional  temporary  judgea  is.  3). 

(c)  The  word  '  pleader'  in  the  enactment  reproduced  l>y  tl 
apparently  includes  every  one  who  has  for  ten  yean  been  allowed  tu 

"  plead  "  in  the  Indian  aense,  i.  1  a  barrister  in  the  high  1 
though  cot  .i  barrister  <>r  member  <>f  the  Faculty  "f  Advoc 

Tennreof      97.     m  Every   judge   of   a   high   court    holds   his   office office  of 

judges  of  during  Hi-  M  pleasure  (a). high 

(2)  Any  such  judge  may  reeigrj  his  office,  in  th<  I  t In- 
high  court  at  Calcutta,  to  the  Governor-Genera]  in  Council, 

1]  and   in    the   case   of   any    other   high    court    to    the    local 

Government    of  the   province  in   which   the   high   court    ia 

As  to  tenure  during  pl<  -In-  imte  on  s.  21  above. 

98.  (i)  The  chief  justice  of  a  high  court   has  rank  and 

precedence  before  tin-  other  judges  of  the  same  court. 

courts.  (-)  All   the  other  judges  of  a  high  court    have  rank  and 

precedence  according  to  the  seniority  of  their  appointments, 

:  ■]   unless  otherwise  provided  by  the  terms  of  their  appointment. 

99.  The  Secretary  of  state  in  Council  may  fix  the  salai 

f    allowances,  furloughs,  retiring  pensions,  and  (where  1 

expenses  for  equipment  and  voyage  of  the  chief  justices  and 

idgee  ol   the   several  high  conn-,  and  from  time  to  time 

I   alter  them,  but  any  Mich  alteration  does  QOt  affect  the  -alary 

ot  .  1 1 1  \  judge  appointed  before  the  date  thereof. 

tries  and  allon ance.s.  .-<•<•  nut 

ion       100.     (i)  On  the  occurrence  of  a  vacancy  in  the  offi< 

■m    chief  justice  of  a   high   court,   and   during  any  absent 
the  office   sll(.),  a  (.|n(.f  justice,  the  Governor-General  in  Council  in  the of  chief  J 

of  the  high  court   at   Calcutta,  and  the  local  Govern- other 
ment  in  oth<  point  one  «>f  the  judges  ol  the 

same  high  court   to  perform  the  duties  of  chief  just  id 
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the  court  until  some  person  lias  been  appointed  by  His  Majesty  Vict.  c. IO-l    S    7  1 

to  the  office  of  chief  justice  of  the  court,  and  has  entered  on 

the  discharge  of  the  duties  of  that  office,  or  until  the  chief 

justice  has  returned  from  his  absence,  as  the  case  requires  (a). 

(2)  On  the  occurrence  of  a  vacancy  in  the  office  of  any 

other  judge  of  a  high  court,  and  during  any  absence  of  any 

such  judge,  or  on  the  appointment  of  any  such  judge  to  act 

as  chief  justice,  the  Governor-General  in  Council  or  local 

Government,  as  the  case  may  be,  may  appoint  a  person,  with 

such  qualifications  as  are  required  in  persons  to  be  appointed 

to  the  high  court,  to  act  as  a  judge  of  the  court ;  and  the 

person  so  appointed  may  sit  and  perform  the  duties  of  a 

judge  of  the  court  until  some  person  has  been  appointed  by 

His  Majesty  to  the  office  of  judge  of  the  court,  and  has 

entered  on  the  discharge  of  the  duties  of  the  office,  or  until 

the  absent  judge  has  returned  from  his  absence,  or  until  the 

Governor-General  in  Council  or  local  Government  sees  cause 

to  cancel  the  appointment  of  the  acting  judge  (b). 

(a)  Apparently  the  person  appointed  to  act  for  the  chief  justice  need 
not  be  a  barrister-judge,  though  the  chief  justice  himself  must  be 
a  barrister.     See  s.  96  (3)  above. 

(6)  The  appointment  remains  in  force  until  the  occurrence  of  one 
of  the  contingencies  mentioned  in  this  sub-section,  and  hence  cannot 

be  made  for  a  specified  time.  Probably  the  '  acting  judge '  referred 
to  at  the  end  of  the  sub-section  is  the  judge  acting  as  chief  justice 
referred  to  above.  There  is  no  limit  of  time  within  which  the 

appointment  must  be  made.  See  Rao  Balwant  Singh  v.  Rani  Kishori 
L.  R.  25  I.  A.  54,  76. 

Jurisdiction. 

101. — (1)  Subject   to   any   law   made   by   the   Governor-  Jurisdic- 

General  in  Council  (a),  the  several  high  courts  have  such  ofy^ 

jurisdiction,  original  and  appellate,  including  admiralty  juris-  ̂ oul1f- 
diction  in  respect  of  offences  committed  on  the  high  seas,  and  III,  c.  63, 

all  such  powers  and  authority  over  or  in  relation  to  the  2I"  Qe'0- 

administration  of  justice,  including  power  to  appoint  clerks  *g'  c-  7°' 
and  other  ministerial  officers  of  the  court,  and  power  to  make  33  Geo. 

.      HI,  c.  52, 
rules  for  regulating  the  practice  of  the  court,  as  are  vested  in  s.  156. 



268  GOVERNMENT    OF    INDIA  [CH. 

tin-in  l>y  charier  or  letl  1  subject   to  the  pro- 

M    visions  of  any  such  law,  charter  or  letters  patent,  all  such 

q  *"j'i'i     jurisdiction,  powers,  and  ant  In  n  \\\  as  were  vested  ill  any  <>f 
c  79, 8s.    the  courts  in  the  Bame  presidency  abolished  by  tin-  Iniliaa 

i\.  High  Courts  Act,  1861,  at  the  date  "f  their  abolition  {b). 
C.    71,  88. 

ytij,  (2)  Each   of   the   high   court-   at    Calcutt  and 

yH*  -J       Bombay  is  a  court  of  record  and  a  court  of  oyer  and  terminer 
•  i   and  jail  delivery  for  the  territories  under  it>  jurisdiction. 

(3)    Bubjecl    to  any  law    mad.-  by  the  Governor-General 

in   Council,  the  said   high   courts    have  nol    and   may  no! 

exercise    any   original  jurisdiction    in    any   matter    con 

ing  the  revenue  or  concerning  any  acl  ordered  or  done  in 

the  collection  thereof  according  to  the  usage  and  j 

the  country  or  the  law  for  the  time  being  in  force  (c). 

(a)  This  power  is  reserved  bj  b.  q  of  the  Indian  High  <  lourte 
(b)  The  jurisdiction  of  the  chartered  high  courts  in  Indi 

partly  on  their  charters  and   partly  on   parliament  tmenfti 
applying  either  to  the  high  i  ourts  themselves  or  to  their  pn 

The  charters  are  to  be  found    in    the 

7.'<  i  isi  </,  vol.  vi. 
The  statatory  enactments  still  unrepealed  with  the  juris- 

diction Of  the  high  OOUri  I    Hows: — 
B  •  -.  130I  the  Regulating  Act  of  i;  Geo.  Ill, c. 6     the  Supreme 

Court  of  Judicature  at  Fort  William  was  declared  to  have  full  power 
and  authority  to  oxen  be  and  perform  all  civil,  criminal,  admiralty .  and 
eoolesiaBtica]  jurisdiction,  and  to  appoint  clerks  ami  other  min 
officers,  and  to  form  and  establish  BUch  rules  of  | > i  |  -m  h  rules 
fur  the  process  of  the  court,  and  to  do  all  Bucb  things  as  might  be  found 
necessary  for  the  administration  <>f  justice  and  the  dm-  execution  of 
all  or  any  of  the  powers  which  bj  the  charter  might  be  granted  and 
committed  to  the  court     It  was  also  to  be  at  all  times  a  court  of  n 

and  a  OOUrt  of  oyer  and  terminer  and     ail  delivery  in  and  for  the  town 
of  Calcutta  mikI  factory  of  Port  William,  and  the  limits  thereof,  and  the 

ties  subordinate  thereto. 

Under  a  14  of  the  Bame  Act.  the  new  charter  of  the  court,  and  the 
jurisdiction,  powers,  and  authorities  to  be  thereby  established,  were  to 

Dd  to  all  British  subjects  who  should  reside  in  the  k 
provinoes  of  Bengal,  Bihar,  and  0  any  of  them,  under  the 
protection  of  the  Company,  and  the  courl  was  to  have  full  pow< 
authority  to  hear  and  determine  all  compl 

Majesty's  subjects  for  any  crime,  misdi 
to  entertain,  hear,  and  determine  any  suits  or  actions  wli 

anj  <.f  Hi.-.  Majesty's  Bubj 
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action,  or  complaint  against  any  person  who  at  the  time  when  the  debt 

or  cause  of  action  or  complaint  had  arisen  had  been  employed  by,  or 

been  directly  or  indirectly  in  the  service  of,  the  Company,  or  of  any  of 

His  Majesty's  subjects. 
Section  156  of  the  East  India  Company  Act,  1793  (33  Geo.  Ill,  c.  52), 

enacted  and  declared  that  the  power  and  authority  of  the  supreme 
court  at  Calcutta  extended  to  the  high  seas,  and  that  the  court  should 

have  full  power  and  authority  to  inquire,  hear,  try,  examine,  and  deter- 

mine, by  the  oaths  of  honest  and  lawful  men,  being  British  subjects  resi- 
dent in  the  town  of  Calcutta,  all  treasons,  murders,  piracies,  robberies, 

felonies,  mannings,  forestallings,  extortions,  trespasses,  misdemeanours, 
offences,  excesses,  and  enormities,  and  maritime  causes  whatsoever, 

according  to  the  laws  and  customs  of  the  Admiralty  of  England,  done, 
perpetrated,  or  committed  upon  any  of  the  high  seas,  and  to  fine, 

imprison,  correct,  punish,  chastise,  and  reform  parties  guilty  and  violators 
of  the  laws,  in  like  and  in  as  ample  manner  to  all  intents  and  purposes 
as  the  said  court  might  or  could  do  if  the  same  were  done,  perpetrated,  or 

committed  within  the  limits  prescribed  by  the  charter,  and  not  other- 
wise or  in  any  other  manner. 

The  East  India  Act,  1797  {^y  Geo.  Ill,  c.  142),  after  providing  for 
the  erection  of  courts  of  judicature  at  Madras  and  Bombay,  gave  those 

courts,  by  s.  11,  the  jurisdiction  formerly  exercisable  by  the  mayor's 
court  at  Madras  and  at  Bombay,  or  by  the  courts  of  oyer  and  terminer 

or  jail  delivery  there,  and  declared,  by  s.  13,  that  these  courts  were  to 
have  full  power  to  hear  and  determine  all  suits  and  actions  that  might  be 

brought  against  the  inhabitants  of  Madras  and  Bombay  respectively  in 

manner  provided  by  the  charter,  subject, however,  to  the  proviso  in  s.  108 
of  this  Digest. 

The  Government  of  India  Act,  1800  (39  &  40  Geo.  Ill,  c.  78), 
authorized  the  grant  of  a  charter  for  the  establishment  of  a  supreme 

court  at  Madras.  It  was  (s.  2)  to  have  full  power  to  exercise  such  civil, 
criminal,  admiralty,  and  ecclesiastical  jurisdiction,  both  as  to  natives 
and  British  subjects,  and  to  be  invested  with  such  powers  and  authorities, 

privileges  and  immunities,  for  the  better  administration  of  the  same, 
and  to  be  subject  to  the  same  limitations,  restrictions,  and  control 
within  Fort  St.  George  and  the  town  of  Madras,  and  the  limits  thereof, 
and  the  factories  subordinate  thereto,  and  within  the  territories  subject 

to  or  dependent  on  the  Government  of  Madras,  as  the  supreme  court 

at  Fort  William  was  invested  with  or  subject  to  within  Fort  William  or 

the  kingdoms  or  provinces  of  Bengal,  Bihar,  and  Orissa. 

The  Indian  Bishops  and  Courts  Act,  1823  (4  Geo.  IV,  c.  71,  s.  7), 
authorized  the  grant  of  a  charter  for  the  establishment  of  a  supreme 

court  at  Bombay  with  jurisdiction  corresponding  to  that  previously 
given  to  the  supreme  court  at  Madras,  and  declared,  by  s.  17,  that  the 

supreme  courts  at  Madras  and  Bombay  were  to  have  the  same  powers 
as  the  supreme  court  at  Fort  William  in  Bengal. 

In  1828  an  Act  (9  Geo.  IV,  c.  74)  was  passed  for  improving  the 
administration   of   criminal   justice   in   the   East   Indies.     The   only 
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sectioas  now  unrepealed  in  this  Act  are  ss.  1,7,  8,  9,  25,  26,  56,  and  1 10. 
By  s.  1  the  Act  is  declared  to  extend  to  all  |  nd  all  places,  as 
will  (in  [and    us  on  the  high  seas,  over  whom  or  which  the  criminal 

jurisdiction  of  any  of  Hi>  M  I  justice  erected  or  to  be 
I  within  the  British  territories  under  the  government  of  the 

United  Company  <>f  Merchants  of  England  trading  to  the  Easl  Indies 

does  or  shall  hereafter  extendi    Bectii  •  1  9,  whicl 
accessories,  and  s.  25,  which  relates  to  punishments,  are  apparently 

superseded  as  to  admiralty  cases  by  the  Admiralty  Offences  (Colonial) 

:  849  (12  &  13  Vict.  0.  '/'■).  and  the  Admiralty  Jurisdiction  (India) 

860(23  &  24  Vict.  c.  88)  (see  Tfu  Que*  ><  Empress  v.  Barton,  I.  L  EL 

<8),  and  as  to  other  oases  by  the  Indian  ('odes, 
tion  26  lays  down  a  rule  f<>r  interpreting  criminal  statutes,  1 

Bponding  to  the  rule  embodied  for  India  in  tin-  General  Clauses  A 
,  and  for  the  United  Kingdom  in  the  Interpretation  A<  t, 

•    tends  to  British  India  the  provisions  previously  en 

jl.i nd  by 9  Geo.  [Vto.  31,8.  8,  with  respect  to  offences  committed 
in  two  different  places, or  partiallycommitted  in  one  place  and  completed 

in  another,  but  has  been  held  Dot  to  make  any  person  liable  to  punish* 
mint  for  a  complete  offence  who  would  not  have  been  s<i  liable  b 

gee  Nga  Hoong  v.  Beg.,  7  Moo.  Ind.  App. ;  1.    tntl 
Mime  Burmese  native  subjects  of  the  East  India  Company  corm 

a  murder  on  the  Cocoa  Islands,  which  were  then  uninhabited  islandi 

in  the  Hay  of  Bengal,  within  the  limits  of  the  Company's  charter.    They 
were  oonvicted  under  the  Act  of    ■    •  by  the  supreme  court  of  Cal 
hut  the  conviction  was  reversed  by  the  Privy  Council.     It  was  held 
tint  the  place  in  which  the  offence  was  committed  was.  hut  tin 

personally  were  not,  within  the  jurisdiction  conferred  by  tin-  statute, 
and  that  the  object  of  the  statute  was  only  to  apply  to  tin-  I 
the  enactment  previously  passed  f<>r  England. 

Section  1 10  of  the  Act  of  [828  has  been  repealed,  >  fax  as 
it  is  in  force  in  the  Straits  Settlemi 

The  Admiralty  Offences  (Colonial)  Act,  1  I  .  \ 

■    th.it  if  any  person  within  any  colony  (which  is  to  include  I' 
India,  23  A  2  i  Viet,  barged  with  the  commission  of  any 
offence  committed  n|i(in  the  Bes  or  in  any  haven,  river,  creek,  or  place 
where  the  admiral  has  jurisdiction,  or  being  bo  i  !  brought  for 

trial  to  any  colony,  all  m  .  justices  of  the  peace,  public  | 

outers,  june-.  judgi  public  officers,  and  other  persons  in  the 
oolonj  are  to  have  the  same  jurisdiction  and  authority  with 
the  offenoe  as  if  the  offenoe  had  been  committed  upon  any  waters  situate 
within  the  limits  of  the  local  jurisdiction  of  the  courts  1 

of  the  colony. 

The  Act  further  ens  that  where  an}  |  !  in  any  colony 

uf  any  stroke,  poisoning,  or  hurt,  having  been  felonious!}   stricken, 

oed,  or  hurt  upon  11  in  any  haven,  river,  creek,  or 
where  the  admiral  has  jurisdiction,  or  at  anj  place  oul  of  the  colony, 

mmitted  in  reepc<  t  of  am  su<  li  1  iuse,  whethei 
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to  the  offence  of  murder  or  of  manslaughter,  or  of  being  accessory  before 

the  fact  to  murder,  or  after  the  fact  to  murder  or  manslaughter,  may- 
be dealt  with  and  punished  in  the  colony  as  if  the  offence  had  been 

wholly  committed  in  the  colony  ;  and  if  any  person  is  charged  in  any 
colony  with  any  such  offence  resulting  in  death  on  the  sea,  or  in  any  such 
haven,  &c,  the  offence  is  to  be  held  for  the  purposes  of  the  Act  to  have 

been  wholly  committed  upon  the  sea. 

The  Admiralty  Jurisdiction  (India)  Act,  i860  (23  &  24.  Vict.  c.  88), 
provides  (s.  2)  that  where  any  person  within  any  place  in  India  is  charged 
with  the  commission  of  any  offence  in  respect  of  which  jurisdiction  is 

given  by  the  Act  of  1 849,  or,  being  so  charged,  is  brought  for  trial  under 
that  Act  to  any  place  in  India,  if  before  his  trial  he  makes  it  appear  that 
if  the  offence  charged  had  been  committed  in  that  place  he  could  have 

been  tried  only  in  the  supreme  court  of  one  of  the  three  presidencies  in 
India,  and  claims  to  be  so  tried,  the  fact  is  to  be  certified,  and  he  is  to 

be  sent  for  trial  and  tried  accordingly. 
The  Indian  High  Courts  Act,  1861  (24  &  25  Vict.  c.  104),  abolished 

the  supreme  courts  at  Calcutta,  Madras,  and  Bombay,  and  the  Com- 

pany's courts  of  appeal  at  those  places,  and  provided  for  the  establish- 
ment by  charter  of  high  courts  at  those  places. 

Under  s.  9,  '  each  of  the  high  courts  to  be  established  under  this 
Act  shall  have  and  exercise  all  such  civil,  criminal,  admiralty  and  vice- 
admiralty,  testamentary,  intestate,  and  matrimonial  jurisdiction, 
original  and  appellate,  and  all  such  powers  and  authority  for  and  in 

relation  to  the  administration  of  justice  in  the  presidency  for  which 
it  is  established,  as  Her  Majesty  may  by  such  letters  patent  as  aforesaid 
grant  and  direct ;  subject,  however,  to  such  directions  and  limitations 
as  to  the  exercise  of  original,  civil,  and  criminal  jurisdiction  beyond 

the  limits  of  the  presidency  towns  as  may  be  prescribed  thereby,  and 
save  as  by  such  letters  patent  may  be  otherwise  directed  ;  and,  subject 
and  without  prejudice  to  the  legislative  powers  in  relation  to  the 

matters  aforesaid  of  the  Governor-General  of  India  in  Council,  the 
high  court  to  be  established  in  each  presidency  shall  have  and  exercise 

all  jurisdiction,  and  every  power  and  authority  whatsoever  in  any 
manner  vested  in  any  of  the  courts  in  the  same  presidency  abolished 
under  this  Act  at  the  time  of  the  abolition  of  such  last-mentioned 

courts.' 
Section  11  declares  that  the  existing  provisions  applicable  to  the 

supreme  courts  are  to  apply  to  the  high  courts. 

The  Courts  (Colonial)  Jurisdiction  Act,  1874  {-$j  &  38  Vict.  c.  27), 
enacts,  by  s.  3,  that  when,  by  virtue  of  any  Act  of  Parliament,  a  person 
is  tried  in  a  court  of  any  colony  (which  by  s.  2  is  to  include  British 

India)  for  any  crime  or  offence  committed  upon  the  high  seas  or  else- 

where out  of  the  territorial  limits  of  the  colony  and  of  the  local  juris- 
diction of  the  court,  or,  if  committed  within  that  local  jurisdiction, 

made  punishable  by  that  Act,  he  shall,  upon  conviction,  be  liable  to 

such  punishment  as  might  have  been  inflicted  upon  him  if  the  crime 
or  offence  had  been  committed  within  the  limits  of  the  colony  and  of 



_';_'  GOVERNMENT    OF    INDIA  [CH. 

the  local  jurisdiction  of  the  court,  and  to  no  other.  Provided  thai  if 

the  crime  or  offence  is  nut  punishable  by  the  law  of  the  colony  in  which 

the  trial  takes  place,  the  person  shall,  <>n  conviction,  be  liable  to  such 

punishmenl  (other  than  capital  punishment)  as  seems  to  the  court  most 

nearly  to  correspond  to  the  punishmenl  to  which  he  would  have  been 
liable  if  the  crime  or  offence  had  been  tried  in  England. 

The  Territorial  Waters  Jurisdiction  Act,  [878  (41  &  4^  Vict,  c 

which  was  passed  in  consequence  of  the  decision  in  the  Frunconia  case 

' /.'.  v.  Keyn,  j  Ex.  169),  and  which  extends  to  India,  declares  ti 
offence  committed  by  a  person,  whether  he  i-  or  is  not  a  subj< 

Her  Majesty,  on  the  open  sea  within  tin-  territorial 
offence  within  the  jurisdiction  of  the  admiral, 

although  it  may  have  been  committed  on  hoard  or  by  means  of  a  foreign 

ship,  and  the  person  who  committed  the  offence  may  l>e  arrested,  tried, 
and  j  accordingly.     Proceedings  for  the  trial  and  punishment 

of  a  person  who  is  not  a  subjei  I  ■  •  Bet  M  jeety,  and  is  charged  with 
any  sucb  offence  as  is  declared  by  the  Act  to  be  within  the  jurisdiction 
of  the  admiral,  are  not  to  be  instituted  in  British  India  except  with 

the  leave  of  the  govern* >i --general  or  the  governor  of  the  presidency. 
For  the  purpose  of  any  offence  declared  by  the  Act  to  be  within  the 

jurisdiction  o4  the  admiral,  any  part  of  the  aea  within  one  marine  I 
of  the  easured  from  low-water  mark,  is  to  be  deemed  to  be 

within  the  territorial  water-  oJ   !!•  I   M  ijesty's  dominions. 
Under  the  Colonial  Courts  of  Admiralty  Act,   1  S90  (53  &    :;   Viet. 

i.   gislature  of   British  India  may  declare  certain  court-  to 
be  colonial  courts  of  admiralty,  and  courts  BO  declared  have  the  admir- 

alty jurisdiction  described  in  the  Act.     Under  this  power  the  L 

la t  ure  of  India  has,  by  Act  X.VJ  of  [891,  9.  .'.  declared  the  high  <  ■  >u rt > 
at  Calcutta,  Madia-,  and  l'>om Kay.  a-  well  as  the  courts  df  the  recorder 

mgoon,  the  Resident  ai  Aden,  and  the  district  court  of  Karachi, 

to  I"'  Colonial  COUrtS  Of  admiralty. 
The  .Merchant  Shipping  Act.  [894  (-,?  &  58  Vict 

686,  that  •  where  any  person,  being  a  British  .subject,  is  ch 
with  having  committee]  any  offence  on  board  any  British  ship  on  the 

high  sea-  or  in  any  foreign  port   or  harbour,  or  on  hoard  any  f( 
shi|>  to  which  he  <loe-  qo<    belong,  or.  not   being  a   British  Bubji 
charged  with  having  committed  any  offence  on  board  any  British  ship 
on  the  high  seas,  and  thai    person  is  found  within  the  jurisdiction  of 

any  court  in  Her  Majesty's  dominions  which  would  have  had  cogniz- 
ance of  the  offence  if  it  had  been  committed  on  board  a  British  Bhip 

within  the  limits  of  it  -  ordinary  jurisdiction,  thai  court  -hall  have  juris- 
diction to  try  the  offence  as  if  it  had  been  bo  committed  ;   but  nothing 

in  this  section  1-  to  affeel  the  Admiralty  I  1  I  olonial)  Act,  . 

\.  t    provides   that    '  all  offeni  • 
ity  or  person  committed   in  or  at    an\    place,  cither  ashore  or 

atloat.  out   of   lb  r  Maje  ty'a  dominions  by  any  master,  seaman,  <>r 
apprentice  who.  at   the  time  when  the  offence  is  committed, 

within  three  month-  previously  has  been,  employed  in  any   British 



Ill]  DIGEST   OF    STATUTORY   ENACTMENTS         273 

ship,  shall  be  deemed  to  be  offences  of  the  same  nature  respectively, 
and  be  liable  to  the  same  punishments  respectively,  and  be  inquired 
of,  heard,  tried,  determined,  and  adjudged  in  the  same  manner  and 

by  the  same  courts  and  in  the  same  places  as  if  those  offences  had  been 

committed  within  the  jurisdiction  of  the  Admiralty  of  England  ;  and 

the  costs  and  expenses  of  the  prosecution  of  any  such  offence  may  be 

directed  to  be  paid  as  in  the  case  of  costs  and  expenses  of  prosecu- 
tions for  offences  committed  within  the.  jurisdiction  of  the  Admiralty 

of  England.' 
It  seems  to  follow  from  these  several  enactments,  and  from  paras.  29 

and  32  of  the  Charters,  that  where  a  chartered  high  court  exercises 

jurisdiction  in  respect  of — 
(1)  an  offence  committed  on  land,  both  the  procedure  and  the 

substantive  law  to  be  applied  are  those  of  British  India,  i.e.  both 

the  Code  of  Criminal  Procedure  and  the  Penal  Code  apply  ; 
(2)  an  offence  committed  at  sea  by  a  native  of  British  India,  the 

position  is  the  same  ;  or 

(3)  an  offence  committed  at  sea  by  any  other  person,  whether  within 
territorial  waters  or  beyond  them, 

the  procedure  is  regulated  by  British  Indian  law,  but  the  nature  of  the 
crime  and  the  punishment  are  determined  by  English  law. 

See  Queen  Empress  v.  Barton,  I.  L.  R.  16  Cal.  238,  and  Mayne, 
Criminal  Law  of  India,  chap.  ii. 

(c)  The  enactment  reproduced  by  this  sub-section  was  probably 

suggested  by  the  Patna  case,  as  to  which  see  Stephen's  Nuncomar  and 
Impey,  chap.  xii.  In  1873  certain  licensed  liquor- vendors  moved  the 
high  court  at  Calcutta  for  a  mandamus  to  compel  the  Board  of  Revenue 
to  issue  rules  prescribing  the  fees  payable  for  liquor  licences,  but  it  was 
held  that  the  matter  related  wholly  to  the  revenue,  and  that  therefore 

by  21  Geo.  Ill,  c.  70,  s.  8,  the  high  court  had  no  jurisdiction  (Re  Audur 

Chundra  Shaw,  11  Beng.  L.  R.  250).  In  a  later  Madras  case  (1876) 
doubts  were  expressed  as  to  the  extent  to  which  the  enactment  was 

still  in  force,  and,  in  particular,  whether  it  had  not  been  repealed 
except  as  to  land  revenue.  See  Collector  of  Sea  Customs  v.  Panniar 

Chithambaram,  I.  L.  R.  1  Mad.  89.  In  any  case  it  applies  only  to  the  juris- 
diction derived  from  the  supreme  court,  i.e.  to  the  original  jurisdiction. 

102.  Each  of  the  high  courts  has  superintendence  over  Powers  of 

all  courts  for  the  time  being  subject  to  its  appellate  juris-  COurtwith 

diction,  and  may  do  any  of  the  following  things  ;   that  is  to  rei>Pect.to 

say — -  nate 

(a)  call  for  returns  ;  [24  &  '25 

(b)  direct  the  transfer  of  any  suit  or  appeal  from  any  such  J(J°  "gcj    -, 
court  to  any  other  court  of  equal  or  superior  jurisdiction  ; 

(c)  make  and  issue  general  rules  for  regulating  the  practice 

and  proceedings  of  such  courts  ; 

1691  t 
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(<l)  prescribe  form-  for  any  proceedings  in  such  courts,  and 

for  the  mode  «>f  keeping  any  books,  entries,  or  accounts 

by  the  officers  of  any  Bucb  courts  ;   and 

(< )  settle  tables  of  fees  to  be  allowed  to  the  sheriff,  atton 

and  all  clerks  and  officers  "f  such  courts. 

Provided  that  all  such  rule-,  forms,  and  tables  require  the 

previous  approval,  in  the  case  <>l  I  he  high  court  at  <  Salon!  I 

tli<-  Governor-General  in  Council,  ami  in  other  cases,  of  the 

local  Government  (a). 

(a)  Afl  to  the  relatione  "f  tin-  high  courts  to  tin-  subordinate  courts, 
see  further  above,  pp.   15  ̂-  163. 

Exercise         103. — (1)  Subject    t<>    any    law    made    by   the   Governor- 

tion^T0" General  in  Council,  each  high  oourl    may  by  its  own  rules 
Hi"-1'-        provide  as  i<  thinks  lit  for  the  exercise,  by  one  or  more  judges, judges  or 
<ii\isi,,n     oi-  by  division  courts  constituted  by  two  or  more  judges,  of  the 

[24*25     high  court,  of  the  original  and  appellate  jurisdiction  vested 
in  the  court. 

f3»  J4-J  [2)  The  chief  justice  of  each  high  court  determines  what 

judge  in  each  case  i-  to  ail  alone,  and  what  judges  of  the 
court,    whether    with    or    without     the    chief    justice,    are    to 

consl  i'  ute  t  he  several  di\  ision  courts. 

Power  for       104- — (1)   (")  The   Governor-General    in   Council    may   by 

( leneral  "in  '"''' '''  transfer  ;,".v  territory  or  place  from  the  jurisdiction  of 
Council  to  one  |()  t]1(.  jurisdiction  of  any  other  <•!  the  high  courts,  and alter  local 
limits  of     authorize  any  high  court   to  exercise  all  or  any  portion  of  its 

tionof        jurisdiction  in  any   pari   of   British   India  not   included  within 

1"-'h  the  limit-  h>r  which  the  high  court   was  established  (6),  and courts.  ° 

[28  &  2  9    also  to  exercise  any  such  jurisdiction  in  respeel  of  Christian  (c) 
viol   r 

subjects  ■'!  Hi-  m.ijc-!\  resident  in  any  pari  of  India  outside 

'•"•'  British   India  (<l). 

(2)  The  Governor-General  in  Council  musl  transmil  to  the 

rotary  of  State  an  authentic  copy  of  every  order  mad.' 
under  t  hi-  seel  ion. 

(3)  Hi-    Majesty    maj    Bignify,  through    the    -  of 

State  in  (  'otincil.  hi-  disallowance  of  any  such  order,  and  such 
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disallowance  makes  void  and  annuls  the  order  as  from  the  day 

on  which  the  governor-general  makes  known  by  proclama- 

tion or  by  signification  to  his  council  that  he  has  received 

notification  of  the  disallowance,  but  no  act  done  by  any  high 

court  before  such  notification  is  invalid  by  reason  only  of  such 

disallowance. 

(4)  Nothing  in  this  section  affects  any  power  of  the  Governor- 

General  in  Council  in  legislative  meetings. 

(a)  As  to  the  object  and  construction  of  this  section,  see  Minutes  by 
Sir  H.  S.  Maine,  No.  45. 

(b)  For  orders  made  under  this  provision,  see  Notifications,  Nos.  178, 

180, 181,  of  September  23, 1874;  Mayne,  Criminal  Law  of India,  p.  258. 
It  would  seem  that  s.  3  of  the  Act  of  1865  (reproduced  by  this  provision) 

only  empowered  the  governor-general  to  make  an  order  transferring 
any  territory  from  the  jurisdiction  of  one  court  to  the  jurisdiction  of 
another,  and  that  the  second  branch  of  the  section  was  only  to  enable 

the  governor-general  to  authorize  the  court  to  which  such  transfer  was 
made  to  exercise  jurisdiction.  If  this  is  so,  the  Governor-General  in 
Council  could  not  either  by  order  or  legislation  extend  the  local  and 
personal  jurisdiction  of  the  high  court  at  Allahabad  over  the  province 
of  Oudh,  or  authorize  two  of  the  judges  of  the  high  court  to  sit  at 

Lucknow  to  try  cases  arising  in  Oudh,  or  empower  the  Judicial  Com- 
missioner of  Oudh  to  transmit  cases  from  Oudh  for  trial  at  Allahabad 

by  judges  o.  the  high  court  there.  By  s.  2  of  the  Indian  High  Courts 
Act,  191 1  (1  &  2  Geo.  V,  c.  18)  power  is  now  given  in  certain  cases  to 

alter  by  letters  patent  the  local  jurisdiction  of  a  high  court. 

(c)  '  The  comprehensive  term  "  Christian "  was  doubtless  used 
because  it  might  be  convenient  to  give  a  particular  high  court  matri- 

monial and  testamentary  jurisdiction  over  all  Christian  subjects.' 
Minutes  by  Sir  H.  S.  Maine,  Nos.  44,  45. 

(d)  i.e.  in  Native  States.     See  s.  124. 

105. — (1)  Subject   to    any   law   made   by   the   Governor-  Exemp- 

General  111  Conned  (a),  the  governor-general  and  each  of  the  jurisdic- 

governors  of  Bengal,  Madras,  and  Bombay,  and  each  of  the  ̂ ph  ° 
members  of  their  respective  councils,  is  not —  court  in 

public 

(a)  subject  to  the  original  jurisdiction  of  any  high  court  capacity. 

by  reason  of  anything  counselled,  ordered,  or  done  by  any  jn  c.  6- 

of  them,  in  his  public  capacity  only  ;   nor  bs.  15,  17. 

(6)  liable  to  be  arrested  or  imprisoned  in  any  suit  or  pro-  HI.  c.  70, S.  I. 

ceeding  in  any  high  court  acting  in  the  exercise  of  its  ̂   Geo. 

original  jurisdiction  ;    nor  s  j0" I42' t  2 

i 
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39&40  (c)  Bubject  to  the  original  criminal  jurisdiction  of  any  high 

court  in  respect  of  any  misdemeanour  at  common  law,  or 

1V-  under  any  Act  of  Parliament,  or  in  respect  of  any  act  which 
if  done  in  England  would  have  been  a  misdemeanour. 

(2)  The  exemption  under  this  section  from  liability  to  am  st 

and  imprisonment  extends  also  to  the  chief  justices  and  other 

judges  of  the  several  high  courts. 

(a)  The  enactments  reproduced  by  this  Bection  apply  only  to  the 
original  jurisdiction  of  the  high  courts,  and  are  not  excepted  from  the 

legislative  power  of  the  governor-general's  council  by  24  ft  25 
c.  67,  s.  22.  The  exemptions  from  jurisdiction  granted  by  21  Geo.  Ill, 
c.  70,  and  reproduced  in  this  Bection,  were  granted  in  censequi 
the  proceedings  in  the  Cossijurah  3  ;    Mayne, 
Criminal  Law  of  India,  3rd  edition,  p.  326  ;  and  Jehangir  v.  8t 
of  State  for  India,  I.  L.  R,         Bom.  189. 

Written  106.   Subject    to   any   law    made   l.y  the  Governor*  on  oral 

governor-  '"  Council,  the  order  in  writing  of  the  Governor-General  in 

generals  Countri]  for  any  act  is  in  any  proceeding,  civil  or  criminal,  in 

tionfor  any  high  court   acting  in  the  exercise  of  its  original  juris- 
anv  act  ,..  -....„. 
in  any       diction,  a  full  justification  <>f  the  act,  except  so  far  as  th< 

India  '"     extends  to  any  |  European]  British  subject  of  His  Majesty  (a)  ; 
I-1  <;'"-     hut  nothing  in  this  Bection  exempts  the  governor-general,  or 
I    I    I.     C      ~l>. 

.  .  ).[;my  member  of  his  council,  or  any  person  acting  under  their 

orders,  from  any  proceedings  in  respeel  of  any  Buch  act  before 

any  competent  court  in  England. 

(n)  The  expression  in  the  Act  of  1780  is  'British  subjects,1  which 
of  course  must  be  construed  in  the  narrower  Bense.  As  to  the  circum* 

stances  out  of  which  this  enactment  arose,  Bee  above,  pp.  5  \  foil.,  and 

Mill's  British  India,  iv.  373  I    well's   Tagore  I 
Nuncomarand  Impey,  ii.  [89.    As  to  the  limitations  formerly  imposed 
on  the  powers  of  the  Indian  Governments  in  dealing  with  Em 
British  subjects,    ■•    h        A    Khan,  6  B.  L.  R.  446,  and  the  note! 
on  ss.  63  and  79  of  this  Dig         The  enactments  reproduced  by  this 

on  do  not   apply  to  the  Governments  of  Madras  and   Bombay, 
They  are  applied  to  the  existing  li iirh  courts  by  the  conjoint  operation 

[V,  c.  71,8.  7;  and  2  ; 
;  1.  but  appear  to  affect  only  the  original  jurisdiction  of  the 

high  courts. 

dure      107-     (1)  (")  Subjecl   to  any  law   made  l>y  the  Governors 

oppres-      General   in   Council,   if  any   person    makes  a  complaint   in 
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writing,  and  on  oath,  to  the  high  court  at  Calcutta  of  any  sion,  &c, 

oppression  or  injury  alleged  to  have  been  caused  by  any  order  nor-gene- 

of   the   governor-general,    or    any    member    of   his    council,  raior.hls 

and  gives  security  to  the  satisfaction  of  the  high  court  to  [21  Geo. 
.    ,.  .  111,0.70, 

prosecute    his    complaint    by    indictment,    information,    or  Ss.  5,6.] 

action  before  a.  competent  court  in  Great  Britain  within . 

two  years  from  the  making  of  the  same  or  from  the  return 

into  Great  Britain  of  the  person  complained  against,  he 

is  entitled  to  have  a  true  copy  of  any  order  of  which  he 

complains  produced  before  the  high  court,  and  authenticated 

by  the  court,  and  he  and  the  persons  against  whom  he  com- 

plains may  examine  witnesses  on  the  matter  of  the  complaint. 

(2)  The  high  court  must,  if  necessary,  compel  the  atten- 

dance and  examination  of  witnesses  in  any  such  case  in  the 

same  manner  as  hi  other  criminal  or  civil  proceedings. 

(3)  Sections  forty  to  forty-five  of  the  East  India  Company  13  Geo. 

Act,  1772,  apply  in  the  case  of  proceedings  under  this  section 

as  in  the  case  of  the  proceedings  referred  to  in  those  sections. 

(a)  The  provision  reproduced  by  this  section  has  remained  a  dead 
letter  from  the  date  of  its  enactment,  appears  to  be  unnecessary,  and 
could  be  repealed  by  Indian  legislation.  It  does  not  apply  to  the 
Madras  High  Court,  Re  Wallace,  I.  L.  R.  8  Mad.  24. 

The  sections  referred  to  in  sub-section  (3)  give  jurisdiction  to  the 

Court  of  King's  Bench,  now  the  High  Court,  and  provide  for  the 
taking  of  evidence  in  India,  and  its  admissibility  in  England. 

Law  to  be  administered. 

108.  Subject  to  any  law  made  by  the  Governor-General  in  Law  to  be 

Council,  the  high  courts,  in  the  exercise  of  their  original  teredin 

jurisdiction  in  suits  against  inhabitants  of  Calcutta,  Madras,  j^wj*. 

or  Bombay,  as  the  case  may  be,    shall,  in   matters  of  in-  ance  and 

succes- heritance  and  succession  to  lands,  rents,  and  goods,  and  in  sion. 

matters  of  contract  and  dealing  between  party  and  party,  when  jjj  ceo 
both  parties  are  subject  to  the  same  personal  law  or  custom  7°>  s-  l7- 
having  the  force  of  law,  decide  according  to  that  personal  III,  c. 

law  or  custom,  and  when  the  parties  are  subject  to  different 

personal  laws  or  customs  having  the  force  of  law,  decide  accord  - 

ing  to  the  law  or  custom  to  which  the  defendant  is  subject. 
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This  Election  reproduces  (he  enactments  marginally  noted  bo  far  as 

they  appear  to  repreeenl  existing  law.    Tin-  qualifying  words  at  the 
beginning  of  the  clause  repreeenl  existing  law,  the  enactments  margin- 
ally  noted  being,  cinder  i  ;  &  -5  Vict  c.  67,8.  22,  capable  of  being  all 
by  Indian  legislation. 

In  Warren  Hastings's  celebrated  plan  tor  the  administration  of 
justice,  proposed  and  adopted  In  1772,  when  the  East  India  Company 
first  took  upon  themselves  the  entire  management  of  their  territ 
in  India,  the  twenty-third  rule  specially  reserved  their  own  laws  to  (he 

natives,  ;m<  1  provided  that  '  Moulavies  or  Brahmins  "  should  respectively 
attend  the  courts  to  expound  the  law  and  as.-i>t  iii  passing  the  di 

Subsequently,  when  the  governor-general  and  council  were  inv- 
Parliament  with  the  power  of  making  regulations,  the  provision! 

and  exact  words  of  Warren  Hastings's  twenty-third  rule  were  Lntro- 
I  into  the  first  regulation  enacted  by  the  Bengal  Government 

for  the  administration  of  justice.    This   regulation  was   passed  on 
April   17. 

l'.\  section  27  of  this  regulation  it  was  enacted  'that  in  all  suits 
ling  inheritance,  marriage,  and  caste,  and  other  religious  u 

or  institutions,  the  laws  of  the  Koran  with  respect  to  Mai 

and  those  of  the  sha>t«r  with  respect  i  I  be  invariably 

adhered  to.'    This  section  was  re-enacted  In  the  following  year,  in  the 
revised  Code,  with  the  addition  of  the  word  'succession.'    & 
of  the  Act  of  [781  constitutes  the  first  express  recognition  of  Warren 

Hastings's  rule  in  the  English  Statute  Law.     Enactments  to  the  same 
effect  have  Eunce  been  introduced  into  numerous  subsequent   English 
Btatutes  and  Indian  Act-,      see,  t"r  example.   )y  Geo.  1 1  I.  C.   I  12, 

Bombay  Regulation  IV  of  182   .  Act  IV  of  1872,  s.  5  (Punjab) 
as  amended  by  Act  XII  of  1878 ;  Act  HI  ot 

\\    •  .  5  (Central  Provinces) ;    V  •  KVHIof  1876,8.  3  (Oudh)j 
Acl  XII  of  1887,6.  37    Bengal,  North-Western  Provinces,  and  Assam); 
Act  XI  ot  rer  Burma).     See  a l-o  clauses  19  and  20  of  the 
Chart  J  ot  the  Bengal  High  Court,  the  corresponding  cl 
of  the  Biadras  and  Bombay  Charters,  and  clauses   13  and   14  of  the 
charter  of  the  North-Western  Provinces  High  Court 

The  effect   of   21    Geo.    III.  c.  70,  s.    17,  is  explained  in  Sarkii 

/■      mno  Mayi  Dan,  I.  L  R.  6  <  !al.  79  1  (application  for  dower  by  tht 
widow  of  an  Armenian),  and  Jagat  Mohini  Dasi  v.  Dwarkanath  Beisakh, 
I.  L.  K.  I  CaL  582  (where  it  was  held  that  there  was  no  questii 

ion  or  inherit    ' 
The  Indian  Contract  Act    tVof  1872)  contains  a  saving  (s.  2)for  any 

Btatute,     \  gulation    nol    thereby    expressly    repealed. 
saving  bae   been  held  to  include  the  enactment   reproduced   \<\ 

n,  under  which  matters  of  contract  are.  within  the  presidency 
town-,  but  not  elsewhere,  directed  to  !»•  regulated  by  the  personal  law 
of  the  party,  and  thus,  paradoxically  enough,  certain  rule-  of  Hindu 
law  have  inaiiit ained  their  footing  in  the  last  part  of  British  India 

where  the\  might  have  been  expected  to  survive.    See  Nobin  Ch 
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Banner jee  v.  Romesh  Chunder  Ghose,  I.  L.  R.  14  Cal.  781,  where  it  was 

held  that  the  custom  of  damdupat  {Law  Quarterly  Review  for  1896, 

p.  45)  was  still  in  force  in  Calcutta.  If,  however,  any  native  law  or 
custom  is  clearly  inconsistent  with  the  terms  of  the  Contract  Act,  it 
would  be  held  to  be  repealed.  See  Madhub  Chunder  Poramanich  v. 
Rajcoomar  Doss,  14  Beng.  Law  Rep.  76. 

The  leading  case  on  the  extent  to  which  English  law  has  been  intro- 
duced into  India  is  the  Mayor  of  Lyons  v.  East  India  Company  (1836), 

reported  1  Moo.  P.  C.  176,  and  also,  with  useful  explanatory  and  illus- 
trative matter,  3  State  Trials,  N.  S.  647.  The  Judicial  Committee  in 

this  case  laid  down  the  principle  that  the  general  introduction  of 
English  law  into  a  conquered  or  ceded  country  does  not  draw  with  it 

such  parts  as  are  manifestly  inapplicable  to  the  circumstances  of  the 

settlement,  and  decided  in  particular  that  the  English  law  incapaci- 

tating aliens  from  holding  real  property  to  their  own  use  and  trans- 
mitting it  by  devise  or  descent  had  never  been  expressly  introduced 

into  Bengal,  and  that  the  Statute  of  Mortmain,  9  Geo.  II,  c.  36,  did 

not  apply  to  India.  See  also  the  famous  judgement  of  Lord  Stowell 
in  The  Indian  Chief,  (1800)  3  Rob.  Adm.  12  at  pp.  28,  29  (quoted 
below,  p.  384);  Freeman  v.  Fairlie,  (1828)  1  Moo.  Ind.  App.  304, 

2  State  Trials,  N.  S.  1000  ;  Advocate-General  of  Bengal  v.  Ranee  Sur- 
nomoye  Dossee,  (1863)  2  Moo.  P.  C,  N.  S.  22  (law  as  to  forfeiture  for 
suicide)  ;  and  Ram  Coomar  Coondoo  v.  Chunder  Canto  2Iookerjee, 

(1876)  L.  R.  2  App.  Cas.  186  (law  as  to  maintenance  and  champerty). 
And  as  to  the  effect  of  successive  charters  in  introducing  English  law 

into  India,  see  above,  p.  34  ;  Morley's  Digest,  Introduction,  pp.  xi, 
xxiii ;  and  Mr.  Whitley  Stokes's  preface  to  the  first  edition  of  the  older 
statutes  relating  to  India  (reprinted  in  the  edition  of  1881). 

Advocate-General. 

109.— (1)  His  Majesty  may,  by  warrant  under  his  Royal  ̂ ^d 

Sign  Manual,  appoint  an  advocate-general  for  each  of  the  powers  of 
clClVOC&tG" 

presidencies  of  Bengal,  Madras,  and  Bombay  (a).  general. 

[53  Geo. 

(2)  The  advocate-general  for  each  of  those  presidencies  may  III,  c.  155, 

take  on  behalf  of  His  Majesty  such  proceedings  as  may  be  2I  &  *22 

taken  by  His  Majesty's  Attorney-General  in  England  (b).         ̂ ict-c. 

(a)  The  advocate-general  for  Bengal  is  a  law  officer  of  the  Govern- 
ment of  India. 

(b)  See  Secretary  of  State  for  India  v  Bombay  Landing  and  Shipping 

Company,  5  Bom.  H.  C.  R.  O.  C.  J.,  42,  and  Act  V  of  1898,  ss.  194  (2), 

333- 
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PART  X. 

Ecclesiastical  Establish^  i.m  . 

Jorisdic-  110. — (i)  The  bishops  of  <  lalcutta,  Madras,  ami  Bombay  (a) 
of  Indian  have  ami  may  exercise  such  ecclesiastical  jurisdiction  ami 

i  r!',,  episcopal  functions  a-  Hi-  Majesty  may.  by  letters  patent. 
Ill, c.  1 55,  direct  for  the  superintendence  and  good  government  of  the 
B8.   J  I,  52. 

(VilL  ministers  of  the  Church  of  Rngland  within  their  respective 

...  ,ll"r' (2)  The  Bishop  of  Calcutta  is  the  metropolitan  bishop  in 

India.  Bubject  nevertheless  to  the  general  superintendent  «■  and 
revision  of  the  Archbishop  of  Canterbury. 

(3)  Each  of  the  bishops  ol  Madras  and  Bombay  is  subject 

to  the  Bishop  of  Calcutta  as  such  metropolitan,  and  m  1 

the  time  of  his  appointmenl  to  his  bishopric  or  at  the  time  ol 

his  consecration  as  bishop  take  an  oath  of  obedienoe  to  the 

Bishop  of  Calcutta  in  such  manner  as  His  Majesty  by  Letten 

patent  may  l>e  pleased  to  direct  (6). 

(_[)  His  Majesty  may,  1>\  letters  patent,  vary  the  limits  <>f 

the  dioceses  ol  Calcutta,  Madras,  and  Bombay. 

[37*38  (5)  Nothing  in  this  Digesl  or  in  any  Buch  letters  patent 

^  "'/'.• '"' as  afnn>aid  prevents  any  person  who  is  or  has  been  bishop  of 
any  diocese  in  India  from  performing  episcopal  function-.  m.t 
extending  to  the  exercise  of  jurisdiction,  in  an\  dioo 

reputed  diocese  at  the  request  of  the  bishop  thereof. 
{a)  The  lii.shojis  ol   Calcutta,  Madras,  and    Bombay  are  the  only 

Indian  biahope  whoi  d  to  in  the  Acta  relating  to  India.   Bishops 
also  been  appointed,  under  letters  patent  or  others  ise,  for  Chota 

Nagpore,    Lahore,    Luoknow,    Nagpnr,    Rangoon,    Tinnevelly,    and 
anoore,  and  an  aaaistanl  bishop  has  been  appointed  in  Mad 

(b)   .\~   to  these  oaths,  See   Z\  \      I  .and    il    &    }2   Vict. 

c.  72,  s.   i).     Under  }7  &  38  Vict.  0.  ;~;.  s.  12,  the  archbishops  <>f 
Canterbury  01  York  may.  in  consecrating  any  person  t<>  the  ofl 
bishop  f"i  the  pnrp  raising  episcopal  functions  elsewhere  than 
in  England,  dispense  with  the  oath  of  due  obedience  to  the  archbishop. 

Power  to        HI* — (x)  ̂ nr  Bishop  ol  Calcutta  may  admit  into  the  holy 

j1'1'""  '"  orders  of  deacon  or  priest  anj  pi  rsoo  whom  he,  on  examimv 
orders.       tion,  deem-  duly  qualified  specially  for  the  purpose  of  taking 
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011  himself  the  cure  of  souls,  or  officiating  in  any  spiritual  [4  Geo.  IV, 
C    7 1    s    6  1 

capacity  within  the  limits  of  the  diocese  of  Calcutta,  and 

residing  therein. 

(2)  The  deposit  with  the  bishop  of  a  declaration  of  such 

a  purpose,  and  a  written  engagement  to  perform  the  same, 

signed  by  the  person  seeking  ordination,  is  a  sufficient  title 
with  a  view  to  his  ordination. 

(3)  It  must  be  distinctly  stated  in  the  letters  of  ordination 

of  every  person  so  admitted  to  holy  orders  that  he  has  been 
ordained  for  the  cure  of  souls  within  the  limits  of  the  diocese 

of  Calcutta  only. 

(4)  Unless  a  person  so  admitted  is  a  British  subject,  he 

is  not  required  to  take  the  oaths  and  make  the  subscriptions 

which  persons  ordained  in  England  are  required  to  take  and 

make  (a). 

(a)  The  enactment  reproduced  by  this  section  appears  to  apply 
only  to  the  Bishop  of  Calcutta,  and  is  probably  unnecessary,  as  being 
covered  by  the  general  language  of  the  letters  patent  enabling  the 
Bishop  of  Calcutta  to  perform  all  the  functions  peculiar  and  appropriate 
to  the  office  of  bishop  within  the  diocese  of  Calcutta. 

112.  If  any  person  under  the  degree  of  bishop  is  appointed  Consecra- 

to  the  bishopric  of  Calcutta,  Madras,  or  Bombay,  being  at  the  person 

time  of  his  appointment  resident  in  India,  the  Archbishop  of  j^f^Jf1 
Canterbury,  if  so  required  to  do  by  His  Majesty  by  letters  pointed  to bishopric, 
patent,  may  issue  a  commission  under  his  hand  and  seal,  [3*4 

directed    to    the    two    remaining    bishops,    authorizing    and  c  g  '  s  ' 
charging  them  to  perform  all  requisite  ceremonies  for  the  99-] 
consecration  of  the  person  so  to  be  appointed. 

113. — (1)  There  may  be  paid  to  the  bishops  and  arch-  Salaries 
and  allow- deacons  of  Calcutta,  Madras,  and  Bombay,  out  of  the  revenues  anees  of 

of  India,   such  salaries  (a)    and   allowances    (6)  as  may  be  a^d°rch- 
fixed  by  the  Secretary  of  State  in  Council,  but  any  power  deacons. 

of  alteration  under  this  enactment  shall  not  be  exercised  111,0.155, 

so  as  to  impose  any  additional  charge  on  the  revenues  of  .  qco'  jy^ 
India. 
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<••  7'-  (2)  There  are  to  I"-  paid  oul  of  the  revenues  of  India  the 

3&V       expenses  of  visitations  <>f  the  said  bishops,  and  of  the  providing 

'  ,•  n-    a  suitable  house  for  the  residence  of  the  Bishop  <>f  Calcutta  (c), 
but  qo  greater  sum  maj  be  issued  on  account  of  those  exp 

than  is  allowed  by  the  Secretary  of  State  in  Council. 

\    to  tin-  existing  salaries,  see  note  on  s.  80. 
(b)  Pensions,  as  distinguished  from  allowances,  appeal  to  be  still  paid 

3t  4-          ondi  ,8.3,61      .  i\.    .    j,s.  15, and  3  &  4  WilL  IV, 
.  and  not  under  ;  ]  Wot.  <■.  3,  s.  3.     But  it  seem.s  hardly  worth 

while  i"  reproduce  here  the  Bpeoifio  provisions  about  bishops'  p<  i 
or  about  payments  to  representatives  of  deceased  bishops. 

(c)  The  statutory  obligation  to  provide  a  house  for  the  Bishop  <'f 
Calcutta  is  exhausted,  bul  it  may  have  been  construed  as  includ 
obligation  to  maintain  his  house. 

Furlough       114.  His  Majesty  may  make  such  rules  as  t<>  the  leave  <>f 

absence  of  1  he  bishops  of  Calcutta.  .Madias,  or  Bombay,  an  fur- 

^"'j-  '■      lough  or  medical  certificate  as  seem  t<>  His  Majesty  expedient. 
ilish-      115. — (1)  Two  members  of  the  establishment  of  chaplains 

chaplains   '"''i'l'aincd  'M  each  of  the  presidencies  of  Bengal,  Madras,  and 
of  Church   Bombay  musl  always  be  ministers  of  the  Church  of  Scotland. 

it- 
land,         and  are  entitled   to  have  from  the  revenues  of  India  Buoh 

WilL  IV,    >(l;">  ae  is  from  time  to  time  allotted  to  the  military  chaplains 
in  the  several  presidencies. 

102.]  ' 

(2)  The  minister!  so  appointed  chaplains  musl  1"'  ordained 
and  inducted  l>y  the  presbj  terj  oi  Edinburgh  according  to  the 
forms  and  solemnities  used  in  the  Church  of  Scotland,  and  an 

subject  to  the  spiritual  and  ecclesiastical  jurisdiction  in  all 

things  of  the  presbytery  of  Edinburgh,  whose  judgement 

subject  to  dissent,  protest,  ami  appeal  to  tin-  Pn»\  incial  Synod 
ot  Lothian  and  Tweeddale  and  to  the  Genera]  Assembly  "t 
t  In-  ( Ihuroh  of  Scotland. 

116.  Nothing  in  this  Digest  prevents  the  Governoi  1 

in  Council  from  granting,  with  the  .-auction  of  the  Secretary 

State  in  Counoil,  to  anj  sect,  persuasion,  or  community  of 

Will.  iv.    Christians,  not  I ..  in-_r  of  tin-  Church  of  England  or  Church  of 

land.  Mich  Mini-  of  money  as  ina\   he  expedient  for  tin- 
purpose  ot  instruction  or  for  the  maintenance  of  plact 
worship, 
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PART  XI. 

Offences,  Penalties,  and  Procedure. 

117.  If  any  person  holding  office  under  the  Crown  in  India  Certain acts  to  be 

does  any  of  the  following  things  ;   that  is  to  say, —  misde- 

(1)  If  he  oppresses  any  of  His  Majesty's  subjects  (a)  within   Oppres-1^ 
his  jurisdiction  or  in  the  exercise  of  his  authority  ;  sion- 

(2)  If  (except  in  case  of  necessity,  the  burden  of  proving  m»  c-  47, 

which  shall  be  on  him)  he  wilfully  disobeys  or  wilfully  Wilful  dis- 

oinits,  forbears,   or  neglects  to  execute  any  orders  or  r„  Qeo 

instructions  of  the  Secretary  of  State  ;  n*'  c>  52' 

(3)  If  he  is  guilty  of  any  wilful  breach  of  the  trust  and  ly^Ay 

duty  of  his  office  and  employment  ;  c-  85,  s. 

80.] 

(4)  If,   being  the  governor-general,   or  a  governor,   or  a  Breach  of 

duty. 

member  of  the  council  of  the  governor-general  or  of  a  [33  Geo. 

governor,  or  being  a  person  employed  or  concerned  in  the  s  g  °"  5  ' 
collection  of  revenue  or  the  administration  of  justice  in  3*4 

J  Will.  IV, 

the  presidency  of  Bengal  or  the  province  of  Bihar  and  c.  85,  s. 

Orissa,  he  is  concerned  in  or  has  any  dealings  or  trans-  Trading. 

actions  b}T  way  of  traffic  or  trade  within  any  of  the  f^3  Geo. 

provinces  of  India  or  other  parts  [otherwise  than  as  s.  137. 

a   shareholder  in  any  joint-stock   company  or  trading  will.  IV, 

corporation]  ;  76^' **' 

(5)  If  he  accepts  or  receives  for  his  own  use,  in  the  discharge  v^q^^s 

of  his  office,  any  gift,  gratuity,  or  reward,  pecuniary  or  1*3  Geo. 
otherwise  [except  in  accordance  with  rules  made  by  the  ss.  23,  24, 

2  C 

Secretary  of  State  as  to  the  receipt  of  presents],  and  33  Geo. 

except  in  the  case  of  fees  paid  to  barristers,  physicians,        fic"  £2' 
surgeons,  and  chaplains  in  the  way  of  their  respective  3  &  4 

professions  ;  c.  85,  s.' 

he  is  guilty  of  a  misdemeanour.  7  '* 

If  a  person  is  convicted  of  having  accepted  or  received  any 

such  gift,  gratuity,  or  reward,  the  court  may  order  that  the 

gift,  gratuity,  or  reward,  or  any  part  thereof,  be  restored  to 
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the  person  who  gave  it,  and  that  the  whole  <>r  an}  pari  of  any 

fine  imposed  on  the  offender  \»-  paid  or  given  t<»  tin-  prosecutor 

or  informer,  us  the  court  may  direct  {(j). 

(a)  The  expression  'His  Majesty's  subjects'  in  the  Act  of   1770 
•'.  Ill,  c.  47,  s.  4)  was  u-ed   it  ;v  time  when  il  y  doubtful 

how  Ear  the  sovereignty  of  the  British  Qrown  extended  over  nath 
India,  at  all  events  outside  the  presidency  towns,  and  was  po 
intended  to  be  used  in  the  narrow.  nnerly  attributed  t<>  the 

expression  '  British  subji  note  (c)  on  s.  63  ah. 
(b)  1  on  reproduces  with  as  much  ex  .tie- 

able  the  several  enactments  noted  in  the  margin.  In  many  cases 
enactments  rivaling  with  the  same  offence  use  different  language,  and 
apply  to  different  classes  of  persons.  The  provisions  n  I  from 
3  &  4  Will.  IV,  c.  85,  cannot  be  altered  by  Indian  legislation. 

24  &  j  5  Vict.  c.  67,  b.  -'-'. 
The  words   'otherwise  than  as  a   shareholder  in  any   joint- 

company  or  trading  corporation,'  and  '  ex  ept  in  a  •  ordanoe  with  rules 
made  by  the  Secretary  of  .State  as  to  the  receipt  of  pi        fcs,'  do  not 
occur  in  the  enactments  reproduced,  but   represent  the  limitations 
placed  in  practice  on  the  extremely  general  lai 

Similar   prohibitions  of  trading  or  lending  money  an     contained 
in  enactments  of  the  Indian  legislatup   . 
(trading  l>y  officers  of  chartered  courl  .    . 
administrator-general);    Art-  VII  of  [878,8,       .  and  XI3 
s.  73  (by  forest   rffkx  Vol  [861 ,  &  io,  XXTV  af  1859,  & 
Bombay  Act  VTI  of  1807,  s.  11  (by  police  officen 

.  md  V  of  1879,  s.  3  (by  officers  of  ]  Will 
of  1881,  s.  155  ;  Bombay  Act  V  of  1879,  B.  31  ;  Madras  Regulation  1 
of  1803,  s.  40  ;  Madras  Regulation  II  of  1803,  s.  64  ;  Bengal  Regulation 
II  of  1793,  s.  18  (by  revenue  1  ktion  XXXVlil 
of  1793,  s.  2  (loans  by  oivil  servants). 

As  to  the  rules  prohibiting  the  n                       nts  by  govt  mors  oi 
ami  servants  of  the  down  in  British  I  odd,  Parliament 

tnnj  Government  in  ih>  British  Colonies,  p.  15  j    •   id  edition). 

118. — (1)  If  any    British   subject,   without   the   previom s. 

... 

'""  by  himself  oi  another — 

(u)  Lends  anj  money  or  other  valuable  thing  i«>  any  native 

prince  or  ohiel  in  India  ;   or 

(6)  is  concerned  in  Lending  money  to,  or  raising  or  procuring 

money  (or,  any  Buoh  native  prince  or  chief,  or  be< 

security  far  the  tepaymenl  oi  any  Buch  monej 

native       oonsent  in  writing  <>f  the  Secretary  of  State  in  Council  or  of 

Governor-Genera]  in  Council  or  of  a  Local  Government, h7 
111. 
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(c)  lends  any  money  or  other  valuable  thing  to  any  other 

person  for  the  purpose  of  being  lent  to  any  such  native 

prince  or  chief  ;   or 

(d)  takes,  holds,  or  is  concerned  in  any  bond,  note,  or  other 

security  granted  by  any  such  native  prince  or  chief  for  the 

repayment  of  any  loan  or  money  hereinbefore  referred  to, 

he  is  guilty  of  a  misdemeanour. 

(2)  Every  bond,  note,  or  security  for  money,  of  what  kind 

or  nature  soever,  taken,  held,  or  enjoyed,  either  directly  or 

indirectly,  for  the  use  and  benefit  of  any  British  subject, 

contrary  to  the  intent  of  this  section,  is  void  (a). 

(a)  The  enactment  reproduced  by  this  section  was  passed  in  1797  to 
stop  the  scandals  caused  by  the  lending  of  money  by  European  adven- 

turers to  native  princes  on  exorbitant  terms.  See  above,  p.  71.  The 

expression  '  British  subject,'  as  used  in  the  Act  of  1797,  would  doubtless 
be  construed  in  its  narrower  sense,  as  not  including  natives  of  India. 

119. — (1)  If  any  person  holding  office  under  the  Crown  in  Prosecu- 
tt  •  rt-  r  1  •  i    •       -i-n  •  tion  Of 
India  commits  any  offence  referred  to  in  this  Digest,  or  any  offences  in 

other  crime  or  offence,  the  offence  may,  without  prejudice  to  rTQSQg0 ' 
any  other  jurisdiction,  be  inquired  of,  heard,  tried,  and  deter-  Ixl>  c- 

mined  before  His  Majestj^'s  High  Court  of  Justice,  and  be  13  Geo. 

dealt  with  as  if  committed  in  the  county  of  Middlesex.  s  3'9 ' 

(2)  Every   British   subject  is   amenable  to   all   courts   of  jjj  T^°'7Q 
justice  in   Great   Britain   of   competent  jurisdiction  to  try  s-  7-3 

offences  committed  in  India  for  any  offence  committed  within 

India  and  outside  British  India  as  if  the  offence  had  been  com- 

mitted within  British  India. 

(3)  Every  prosecution  before  a  high  court  in  British  India 

in  respect  of  any  offence  referred  to  in  this  section  must  be 

commenced  within  five  years  after  the  commission  of  the 

offence  (a). 

(a)  This  section  is  merely  an  imperfect  attempt  to  reproduce  several 
enactments  of  the  eighteenth  century  which  are  still  unrepealed,  and 

which,  though  obsolete  as  respects  procedure,  may  still  be  of  impor- 
tance with  respect  to  jurisdiction.  Section  67  of  33  Geo.  Ill,  c.  52,  has 

been  repealed  as  to  Indian  courts  by  Act  XI  of  1872,  but  is  still  unre- 
pealed as  to  courts  in  the  United  Kingdom. 

The  limitation  under  21  Geo.  Ill,  c.  70,  s.  7  (which  applies  only  to 

proceedings  against  the  governor-general  or  a  member  of  his  council),  is 
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five  years  .if  t  <r  commission  of  offence  or  arrest  in  England    The  limi- 
tation under  J3  Geo.  1II.<.  52,  a.  [41  ,  is  six  years  after  commission  of 

offence.    There  is  a  three  years1  limitation  undei  33  Geo.  III. 
s.  162,  which  is  repealed  as  to  British  India  by  Act  IX  "f  [871.     BoJ 
all  these  limitations,  so  Ear  as  tiny  relate  to  proceedu  -  .land. 
appear  to  be  virtually  repealed  l>y  the  Public  Authorities 

Act,  1893  (56  &  57  Vict.  c.  61).    The  six  years1  limitation  appears  to 
survive  as  to  pi  lings  in  India. 

The  enactments  reproduced  run  as  follows: — 

'If  any  person  whatsoever  employed  by  or  in  the  Bervi 
aid  united  ( iompany,  In  any  civil  or  military  station,  office,  or  ca] 
whatsoever  In  the  East   Indies,  or  deriving  <>r  claiming  any  power, 
authority,  or  jurisdiction  by  or  from  the  said  united  Company,  Bhall, 
after  the  passing  of  this  Act,  be  guilty  of  oppressing  any  of  B 
subjects  beyond  the  seas  within  their  respective  jurisdictions,  or  in 
the  exercise  of  any  Buch  station,  office,  employment,  power,  or  authority 
derived  or  claimed  by,  from,  or  under  the  said  united  Company,  or  .-hall 
be  guilty  of  any  other  crime  or  offence,  such  oppressions,  crimes,  and 
offences  shall  and  may  be  inquired  of,  heard,  ami  determined  in    Hi< 

Majesty's  Couri  of  King's  Bench  in  England;   and  Buch  punish] 
shall  be  indicted  on  such  offend  -Ily  inflicted  for  off <  i 
the  like  nature  committed  in  thai  partol  1  and; 
and  .  .  .  the  same  and  all  other  offences  committed  against  this  Act 

may  be  alleged  to  \><-  committed,  and  may  be  laid,  inquired  of,  and 
tried  in  the  county  of  Middle*  Geo.  III.  0.  47,  >.  4). 

..."  If  any  governor-general,  president,  or  governor  or  council  of 
any  of  the  said  ( lompany's  pi  incipal  or  other  settlements  in  [nd 
the  chief  justice,  or  any  of  the  judges  of  the  .-aid  Supreme  Couri  of 
Judicature  to  be  by  the  said  uevi  charter  established,  <>r  of  any  other 

court  in  any  of  the  said  united  Company's  settlements,  or  any  other 
ins  who  now  are.  or  heretofore  have  been,  employed  by 

or  in  the  service  of  the  said  united  Company  in  any  civil  or  mi 
Btation,  office,  or  capacity,  or  who  have  or  claim,  or  heretofore  ha v< 
or  claimed,  any  power  or  authority  or  jurisdiction  by  or  from  th< 
united  Company,  or  any  of  Sis  Majesl  [ding  in  India, 
shall  commit  any  offence  against  this  Act,  or  Bhall  have  been  or  shall 

dlty  of  any  crime,  misdemeanour,  or  offence  committed  against 

any  of  His  Majesty's  subjects,  or  any  of  the  inhabitants  of  India.,  within 
their  respective  jurisdictions,  all  Buch  crimes,  offences,  and  1 
meanours  may  be  respectively  inquired  of,  beard,  tried,  and  det<  rmined 

in  EiisMaje  ty's  Court  of  King's  Bench,  and  all  such  ending 
and  not  ha\  ing  been  bafoN  ti led  for  the  same  offence  in  India,  -hall  on 
conviction,  in  any  such  ca  uot  otherwise  specially  provided  for 
by  this  Act,  be  liable  to  Buch  line  01  1  orporal  punishmi  nl  a-  th< 
court  -hall  think  tit  ;  ami,  moreover,  Bhall  he  liable  at  the  discretion 

of  the  said  court,  to  In-  adjudged  to  lie  incapable  of  Berving  th< 
united   Company   in   any   office,   civil   or  military;    and  all  and   i 
such  crimes,  offenoes,  and  misdemeanours  as  aforesaid  may  be  a 
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to  be  committed,  and  may  be  laid,  inquired  of,  and  tried  in  the  county 

of  Middlesex'  (13  Geo.  Ill,  c.  63,  s.  39). 
'  No  prosecution  or  suit  shall  be  carried  on  against  the  said  governor- 

general,  or  any  member  of  the  council,  before  any  court  in  Great 
Britain  (the  High  Court  of  Parliament  only  excepted),  unless  the  same 
shall  be  commenced  within  five  years  after  the  offence  committed,  or 

within  five  years  after  his  arrival  in  England  '  (21  Geo.  Ill,  c.  70,  s.  7). 
'  All  His  Majesty's  subjects,  as  well  servants  of  the  said  united 

Company  as  others,  shall  be  and  are  hereby  declared  to  be  amenable 
to  all  courts  of  justice,  both  in  India  and  Great  Britain,  of  competent 

jurisdiction  to  try  offences  committed  in  India,  for  all  acts,  injuries, 
wrongs,  oppressions,  trespasses,  misdemeanours,  offences,  and  crimes 
whatever,  by  them  or  any  of  them  done  or  to  be  done  or  committed  in 

any  of  the  lands  or  territories  of  any  native  prince  or  State,  or  against 

their  persons  or  properties,  or  the  persons  or  properties  of  any  of 
their  subjects  or  people,  in  the  same  manner  as  if  the  same  had  been 
done  or  committed  within  the  territories  directly  subject  to  and  under 

the  British  Government  in  India '  (33  Geo.  Ill,  c.  52,  s.  67). 
'  All  penalties,  forfeitures,  seizures,  causes  of  seizure,  crimes,  mis- 

demeanours, and  other  offences,  which  shall  arise  or  be  incurred  or 

made  under  or  shall  be  committed  against  this  Act,  shall  be  sued  for, 

prosecuted,  examined,  recovered,  and  adjudged  in  any  of  His  Majesty's 
Courts  of  Record  at  Westminster,  or  in  the  Supreme  Court  of  Judicature 

at  Fort  William  in  Bengal,  or  in  one  of  the  mayors'  courts  at  Madras  or 
Bombay  respectively,  in  manner  following  ;  that  is  to  say,  all  such  pe- 

cuniary penalties,  and  all  forfeitures  of  ships,  vessels,  merchandise  and 

goods,  shall  and  may  be  sued  for,  condemned,  and  recovered  by  action, 
bill,  suit,  or  information,  wherein  no  essoin,  protection,  wager  of  law, 

or  more  than  one  imparlance,  shall  be  granted  or  allowed  ;  and  all  such 

seizures,  whether  of  any  person  or  of  any  ships,  vessels,  merchandise  and 

goods,  and  all  causes  of  such  seizures,  shall  be  cognizable  in  such  actions, 

suits,  or  prosecutions  as  shall  bring  into  question  or  relate  to  the  lawful- 
ness or  regularity  of  any  such  seizure  ;  and  all  such  offences  as  by  this 

Act  are  not  made  punishable  by  pecuniary  penalties  or  by  any  forfeiture 

of  goods,  but  by  fine  or  imprisonment,  or  both,  or  are  hereby  created, 
without  providing  any  particular  punishment,  shall  be  prosecuted  by 
indictment  or  information  as  misdemeanours,  for  breach  thereof,  and 

shall  be  punished  by  fine  or  imprisonment,  or  both,  at  the  discretion 

of  the  court  in  which  such  prosecution  shall,  by  virtue  of  this  Act,  be 

begun  and  carried  on  ;  and  if  such  prosecution  for  a  misdemeanour 
shall  be  in  any  of  the  said  courts  in  the  East  Indies,  and  the  person  or 

persons  prosecuted  shall  be  there  convicted,  it  shall  be  lawful  for  such 

court  to  order,  as  part  or  for  the  whole  of  the  punishment,  any  such 

person  or  persons  to  be  sent  and  conveyed  to  Great  Britain  '  (33  Geo.  Ill, 
c.  52,  s.  140). 

'Whenever  any  action,  bill,  suit,  information,  or  indictment  shall 

be  brought  or  prosecuted  in  any  of  His  Majesty's  Courts  of  Record  at 
Westminster,  for  any  offence  against  this  Act,  whether  for  a  penalty, 
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forfeiture,  or  misdemeanour,  the  offence  shall  be  laid  or  alleged  to  have 

been  oommitted  in  the  city  of  London  or  county  of  Middlesex,  at  the 
option  of  the  informer  or  prosecutor;  and  all  actions,  hills,  suite, 
informations,  and  indictments  fur  any  offence  or  offences  against  this 

Act,  whether  filed,  hrought.  commenced  or  prosecuted  for  a  penalty 

or  forfeiture,  or  for  a  misdemeanour,  in  any  of  His  Maji  its  of 
I  at  Westminster,  or  in  the  said  Supreme  Court,  or  any  snob 

mayor's  court  as  aforesaid,  -hall  be  brought  and  prosecuted  within  six 
years  next  after  the  offence  shall  be  oommitted,  and  a  capias  shall 

issue  in  the  first  process,  and  in  the  case  of  an  offence  hereby  made 

punishable  by  any  penalty  or  forfeiture,  such  capias  shall  specify  the 

Bum  <>f  tin-  penalty  <>r  forfeiture  sued  for;  and  the  ]>erson  or  persons 
sued  or  prosecuted  for  such  penalty  shall,  on  such  capias,  give  to  the 

o  or  persons  to  whom  such  capias  shall  1m-  directed,  sufficient  hail 
nrity,  by  natural-born  subjects  or  denizens,  for  appearing  in  the 

court  out  of  which  such  capias  shall  issue,  at  the  day  or  return  of  such 

writ,  to  answer  such  suit  or  prosecution,  and  shall  likewise,  at  the  time 

of  BUch  aj)j»earance,  give  sufficient  bail  or  security,  by  such  persons  as 

aforesaid,  in  the  same  court,  to  answer  and  pay  all  the  forfeitures  and 
penalties  Bued  for.  if  he,  she.  or  they  shall  be  convicted  of  Buoh  offence 

or  offence-,  or  to  yield  his,  her,  or  their  body  or  bodies  to  prison  ;  hut 
if  the  prosecution  shall  he  for  any  offence  ox  offences  against  thi 

punishable  only  as  a  misdemeanour,  then  the  person  or  perw 

whom  such  capias  -hall  issue,  being  thereupon  a:  all  be  im- 

prisoned and  bailable  accordingto  law  as  in  other  cases  of  misdemeanour' 
a  .in.       .  s.  i4i). 

'All  suits  ai.d  prosecutions  for  anything  done  under  or  by  virtue 
of  this  Act   -hall  1   ommeneed  within  the  space  of  three  years  after 
the  cause  of  complaint  shall  have  arisen,  or,  being  done  in  Great  Britain, 

in  the  absence  of  any  penon  beyond  sea  aggrieved  thereby,  then  within 
the  space  of  three  year-  next  after  the  return  of  such  person  to  1 

Britain  I      .  1 1 1.  <■.  52,  b.  [62). 

120. — (1)  The    Governor  ( lenera]    in     Council    and    the 

Governors  in   Council  of  Bengal,  sfadras,  and   Bombay 

Bpectively  may  issue  warrants  for  securing  and  detaining  in 

oustody  any  person  Buspected  of  carrying  on  mediately  of 

immediately  any  illicit  correspondence  dangerous  to  the  p< 

ifety  of  any  part  of  British  India  with  any  prince,  rajah, 

zemindar,  or  other  person  having  authority  in  India,  or  with 

the  commander,  governor,  or  president   of  any  factory  of 
settlement  established  in  India  by  a  European  power,  or  any 

jpondence  contrary  to  the  rules  and  orders  of  the  S< 
r  of  the  Governor-t  lenera]  in  Council  ort  rovernoi 

in  <  louncil. 
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(2)  If  on  examination  taken  on  oath  in  writing  of  any 

credible  witness  before  the  Governor-General  in  Council  or 

the  Governor  in  Council  there  appear  reasonable  grounds 

for  the  charge,  the  governor-general  or  governor  may  commit 

the  persons  suspected  or  accused  to  safe  custody,  and  must 

within  a  reasonable  time,  not  exceeding  five  days,  cause  to  be. 

delivered  to  him  a  copy  of  the  charge  or  accusation  on  which 
he  is  committed. 

(3)  The  person  charged  may  deliver  his  defence  in  writing, 

with  a  list  of  such  witnesses  as  he  may  desire  to  be  examined 

in  support  thereof. 

(4)  The  witnesses  in  support  of  the  charge  and  of  the 

defence  must  be  examined  and  cross-examined  on  oath  in  the 

presence  of  the  person  accused,  and  their  depositions  and 

examination  must  be  taken  down  in  writing. 

(5)  If,  notwithstanding  the  defence,  there  appear  to  the 

Governor-General  in  Council  or  Governor  in  Council  reasonable 

grounds  for  the  charge  or  accusation  and  for  continuing  the 

confinement,  the  person  accused  is  to  remain  in  custody  until 

he  is  brought  to  trial  in  India  or  sent  to  England  for  that 

purpose. 

(6)  All  such  examinations  and  proceedings  or  attested  copies 

thereof  under  the  seal  of  the  high  court  must  be  sent  to  the 

Secretary  of  State  as  soon  as  may  be  in  order  to  their  being 

produced  in  evidence  on  the  trial  of  the  person  accused  in  the 

event  of  his  being  sent  for  trial  to  England. 

(7)  If  any  such  person  is  to  be  sent  to  England  the  governor- 

general  or  governor,  as  the  case  may  be,  must  cause  him  to 

be  sent  to  England  at  the  first  convenient  opportunity,  unless 

he  is  disabled  by  illness  from  undertaking  the  voyage,  in 
which  case  he  must  be  so  sent  as  soon  as  his  state  of  health 

Mill  safely  admit  thereof. 

(8)  The  examinations  and  proceedings  transmitted  in  pur- 
suance of  this  section  are  to  be  deemed  and  received  as  evidence 

in  all  courts  of  law,  subject  to  any  just  exceptions  as  to  the 

competency  of  the  witnesses  (a). 
1391  TJ 
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(a)  The  provisions  of  the  Ad  "I   1793,  reproduced  l>y  this  section, 
have  never  been  repealed.     Bui  no  record  has  been  found  of  anj 
in  which  they  have  been  put  into  operation,  and  the  cases  which  they 

were  mainly  designed  to  meet  could  probably  l«-  il*-;ilt  with  under  other 
enactments.     Powers  of  arresl  and  imprisonment  fur  political  off* 
are  given  by  Bengal  Regulation  III  of  1818,  Madras  Regulation  II  uf 

.  Bombay  Regulation  XXV of  1827,  Act  XXXIV  of  i8so(the  State 
lers  Act,  1850),  and  Acl   III  of  1858  (the  State  Prisoners  Act, 

See  In  tin   matter  of  Ameer  Khun,  6  Bengal  Lav    Rep. 

The  Bombay  Regulation  was  used  in  1886  fur  tin-  arresl  of  1  »1» 1 1  U-«  j > 
Singh  al  Aden,  and  has  since  (in  \&>j)  been  pul  in  force  in  connexion 
with  seditious  proceedings  at  Poena. 

PART  XII. 

8l  PFLEMBNTAL. 

Savings. 

Savingas       121.    -(i)  Nothing  in  this  Digest  derogates  from  or  inter- 

..',  feres  with  the  rights  vested  in   lli>  Majesty,  or  tin-  po 
i",u'  "■■      vested  in  the  Secretary  of  State  in  Council,  in  relation  to  the 
[3*4 
will  IV,    Government   of   British   India,   by  any  law   in  force  at   the 

1  passing  of  t  he  Indian  <  louncilfl  Act .  tool. 

Vict.  0.  (-)  Nothing  in  this  Digesl  affects  the  powei  of  Parliament 

"'•'  to  control  the  proceedings  of  the  Governor  ( leneral  in  ( Council 
or  of  any  local  Government,  or  to  repeal  or  alter  any  law  of 

regulation   made  by  any  authorit)    in    British  India,  or  to 

legislate  f<>r  British  India  and  the  inhabitants  thereof  (a). 

(o)  These  savings,  reproduced  from  the  Acts  <>f  1833  and 
important  as  showing  thai  the  parliamentary  enactments  relating  to 

India  were  never  intended  to  be  .mil  cannot  l»-  construed  as  .1  complete 
code  ol  the  powers  and  right  ble  bj  or  with  reference  t<>  the 
» k)vernmenf  ol  India. 

Treat  122.     (1)  All  treatii  by  the  Easl    India  Company 

°°°lj  90  in  as  the\  are  in  force,  binding  on  His  Majesty  (a). 

I."1"1  ,  (2)  All  contracts  made  and  liabilities  incurred  by  the  I Basl  India       x  '  J 

Company.  India  Company   may.  bo  far  as  the)  are  still  outstanding,  be 

enforced  bj  and  against  the  Secretary  ot  Mate  in  Council. 

'"       (a)  A  treaty,  unless  confirmed  by  legislation,  cannot  affect  pi 
n^lit-  ol  British  subjects  in  times  ol  peace.     \\a\l.,r  v.  Baird, 
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123.  All  orders,  regulations,  and  directions  lawfully  made   Orders  of 
pi      -n        T    t     n  East  India 

or  given  by  the  Court  of  Directors  of  the  .bast  India  Company,  Company. 

or  by  the  Commissioners  for  the  Affairs  of  India,  are,  so  far  ̂ t    ** 

as  they  are  in  force,  to  be  deemed  to  be  orders,  regulations,   106,3.59.] 

and  directions  made  by  the  Secretary  of  State  under  the 

Government  of  India  Act,  1858. 

Laying  of  documents  before  Parliament. 

123a.  All  proclamations,  regulations  and  rules  made  under  Laying  of 

the  Indian  Councils  Act,  1909,  other  than  rules  made  by  a  proclama- 

Lieutenant-Governor   for   the   more    convenient   transaction    before 

of  business  in  his  Council,  must  be  laid  before  both  Houses  ̂ jj.a" 
of  Parliament  as  soon  as  may  be  after  they  are  made.  [9  Edw. J  J  VII.  c.  4, 

s.  7.] 

Definitions. 

124-  In  this  Digest  the  following  expressions,  unless  the  Defini- 
•  tions. 

contrary  intention  appears,  have  the  meanings  hereby  respec- 

tively assigned  to  them  ;   namely  : 

(1)  The  expression  '  British  India '  means  all  territories  and 

places  within  His  Majesty's  dominions  which  are  for  the 
time  being  governed  by  His  Majesty  through  the  Governor- 

General  of  India  or  through  any  governor  or  other  officer 

subordinate  to  the  Governor-General  of  India  (a). 

(2)  The  expression  '  India  '  means  British  India  together 
with  any  territories  of  any  native  prince  or  chief  under  the 

suzerainty  of  His  Majesty  exercised  through  the  Gover- 

nor-General of  India,  or  through  any  governor  or  other 

officer  subordinate  to  the  Governor-General  of  India  (a). 

(3)  The  expression  '  province  '  means  any  part  of  British 
India  the  executive  government  of  which  is  administered 

by  a  Governor  in  Council,  lieutenant-governor  in  Council, 

lieutenant-governor,  or  chief  commissioner,  and  includes 
a  presidency  (b). 

(4)  The  expression  '  local  Government '  means  a  Governor 

in  Council,  lieutenant-governor  in  Council,  lieutenant- 

governor,  or  chief  commissioner  (c). 
U  2 
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(5)  The  expression  '  high  court  '  means  a  court  established 
for  Borne  part  of  British  India  bj  His  Majesty's  Letters 

patent  ('/). 

(6)  The  expression  '  [ndian  <  'ivil  Service  '  means  tin-  aen  ice 
designated  in  the  rules  now  in  fon 

(7)  The  expression  '  office  '  includes  place  and  employment . 
52  &  53         The  Interpretation  Act,  1889,  applies  t<>  the  construction  of 

this  Digest  (e). 

(a)  The  definitions  of  '  British   India'  and   'India'  follow    I 
adopted  in  the  Interpretation 

in  the  Indian  General  Clausi  \         -     ,  b.  3  (7),  (27) ). 
British  India  ( orresponds  to  tin-  territories  which  were  in  tin-  A 

described  a-  'the  territories  in  the  po>se.--ion  of  or  under  the 
government  of  tin-  East  India  Company,1  and  which  were  then  held  by 
tin-  Company  in  trust  for  the  Crown. 

Aden  i-  part  of  British  India,  and  is  included  in  the  Bombay  prem- 
d(  noy.    See  1 1 >* -  Aden  I.  .  1  (II  of  1 

India,   is  distinguished  from  British  India,  includes  also  the  terri- 
tories of  Native  States,  which  used  to  be  described  in  Arts  of  Parliament 

the  dominions  of  the  princes  and  State-  of  India  in  alliance  with 

II'  1  Majesty,'  or  in  similar  terms.    Sec.  e.g., 24  A  25  Vict,  1 
Vict.  c.  15,  s.  3  ;  28  k  29  Vict,  c  17,  s.  1  j  \     I 

b.  15. 

The  expression  'suzerainty'  is  substituted  by  the  interpretation 
Eor  tin-  older  expression  "alliance,"  a-  indicating  more  accurately 

tin-  relation  between  the  rulers  of  these  Mate-  and  the  British  Crown 
•     the  paramount  authority  throughout    India.      It   i.-  a  term  which  is 
perhaps  incapable  of  precise  definition,  hut  which  is  usefully  em] 
to  indicate  the  political  authority  ezen  ised  bj  one  state  over  another, 
and  approximating  more  or  less  closely  to  complete  sovereignty 

Holland's  Jurisprudence,  ed.  ~.  pp.  4.5,  347,  and  below,  Chaptei  V. 
The  territories  of  the  Native  States  are  not   pari  of  the  dominion.-  of 

the  King,  hut  their  Bubjects  aie.  fur  international  purposes,  in  the 
same  position  as  British  subjects.     For  instance,  under  the  I 
Jurisdiction  Act,  [8  :  Vict,  o,  ;;..-.  15),  where  an  order  mads 

in  pursuance  of  the  Act  extends  to  persons  enjoying  Hi-  Majesty's 
protection,  that  expression  1-  tn  be  construed  as  in<  luding  all  subjects 
ol  the  Beveral  prince-  and  state-  in  India.  Ami  it  is  possible  that 

ibjecl  of  a  Native  State  would  not  he  held  to  be  an  'alien'  within 
t he  meaning ot  the  Naturalisation  Act.  1870(33  &  34  Vict.  c.  1.;  . 
tn  be  capable  of  obtaining  a  certificate  of  naturalization  under  thi 

;i  '  prince  or  chief  '  BOems  wide  enough  to  include  the 
ruler  or  head  man.  by  whatever  n  I,  "f  any  petty  tribe  or  clan 
or  group,  however  rudimentary  may  he  its  political  organization.     But 
..1   course   political  authority  may  be  bo  widel)   distributed  among 
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head-men  or  elders,  or  members  of  the  tribe  or  group,  as  to  make  the 

task  of  finding  an  individual  or  collective  '  sovereign '  very  difficult. 
This  difficulty  is  to  some  extent  met  by  s.  2  of  the  Imperial  Foreign 

Jurisdiction  Act  (53  &  54  Vict.  c.  2,7)- 

It  has  sometimes  been  found  difficult  to  determine  whether  a  par- 
ticular territory  ought  to  be  treated  as  part  of  British  India,  or  of  India 

in  the  wider  sense,  and  questions  have  arisen  as  to  the  status  of  such 
territories  as  Kathiawar,  Cooch  Behar,  and  the  tributary  mahals  of 

Orissa.  See  Empress  v.  Keshub  Mahajun,  (1882)  I.  L.  R.  8  Cal.  985, 
and  Re  Bichitramund,  (1S89)  I.  L.  R.  16  Cal.  667.  The  position  of 
Kathiawar  was  carefully  considered  in  two  cases  which  came  together 
in  1905  before  the  Judicial  Committee  of  the  Privy  Council,  Hemchand 
Devchand  v.  Azam  Saharlal  Chhotamlal  and  The  Taluka  of  Kotda 

Sangani  v.  The  State,  of  Gondal.  A.  C.  [1906]  212.  Both  these  cases 
were,  in  effect,  appeals  from  decisions  of  British  political  agents 

exercising  jurisdiction  in  Kathiawar.  It  was  decided  (1)  that  Kathia- 

war is  not  as  a  whole  within  the  King's  dominions  ;  (2)  that  the  right 
of  appeal  to  the  King  in  Council  from  British  courts  exercising  jurisdic- 

tion outside  British  dominions  is  not  limited  to  British  subjects  ; 

(3)  that  the  question  whether  an  appeal  lies  to  the  King  in  Council 
from  the  decision  of  a  British  political  agent  in  Kathiawar  depends  on 
whether  the  jurisdiction  exercised  is  political  or  judicial  in  its 
character.  In  the  two  cases  in  question  the  jurisdiction  was  held  to 

be  political,  and  the  appeals  were  dismissed. 
India  in  the  wider  sense  would  not  include  French  or  Portuguese 

territory. 

The  expression  '  British  India,'  as  defined  above,  includes  the  land 
down  to  low-water  mark,  and  would  ordinarily  include  the  territorial 

waters  of  British  India,  though  not  the  high  seas  beyond  (R.  v.  Edmon- 
stone,  (1879)  7  Bom.  Cr.  Ca.  109).  In  1871  the  Bombay  High  Court 
held  that  the  provisions  of  the  Indian  Penal  Code  applied  to  offences 

committed  within  a  marine  league  of  the  shore  of  British  India  (R.  v. 

Kastya  Rama,  8  Bom.  Cr.  Ca.  63).  But  this  decision  is  now  affected 

by  the  Territorial  Waters  Jurisdiction  Act,  1878  (41  &  42  Vict.  c.  y^)> 
as  to  which  see  the  note  on  s.  10 1. 

For  fiscal  and  protective  purposes  the  Indian  Legislature  has  made 
laws  for  Indian  waters.  See,  e.g.,  the  Transport  of  Salt  Act,  1879 
(XVI  of  1879),  and  the  Obstructions  in  Fairways  Act,  1881  (XVI  of 
1881). 

The  settlements  of  Prince  of  Wales  Island,  Singapore,  and  Malacca 

were,  in  pursuance  of  the  Straits  Settlements  Act,  1866  (29  &  30  Vict. 

c.  115,  s.  1),  removed  from  British  India  and  placed  under  the  Colonial 
Office. 

(b)  '  Province  '  is  defined  in  the  Indian  General  Clauses  Act  (X  of 
1 897, s.  3  (43))  as  meaning  the  territories  for  the  time  beingadministered 
by  any  local  Government. 

(c)  '  Local  Government '  is  defined  in  the  Indian  General  Clauses 

Act  (X  of  1897,  s.  3  (29)  )  as  meaning  '  the  person  authorized  by  law 
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to  administer  executive  government  in  the  pail  of  British  India  in 

which  the  Act  or  regulation  containing  the  expression  operates,'  and  as 
including  a  chief  commissioner. 

There  are  at  present  fifteen  !<>cal  Governments  in  British  India, 
namely,  the  Governor  of  Bengal  in  Council ;  the  Governor  of  Madras 
in  Council;  the  Governor  of  Bombay  in  Council;  the  lieutenant- 

rnor  of  Bihar  and  Orissa ;  the  Iieutenant-Govemor  of  the  1 
provinces  of  Agra  and  Oudh  ;  the  Lieutenant-Governor  of  the  Punjab  : 
the    Iieutenant-Governor    of    Burma;     the    Chief    Commissioner    of 

i  ;  the  Chief  Commissioner  of  Delhi  ;  the  Chief  Conn 
iln-  (  .iitr.il  Provinces  ;  the  Chief  Commissioner  of  British  Baluchistan  j 

the  ( Jhief  Commissioner  of  Ajmere  ;  the  <  'hicf  Commissioner  of  Coorg  ; 
the  « 'hief  Commissioner  of  the  North-We-t  Frontier  Province  ;  and  the 
Chief  Cknnmissioner  of  the  Andaman  Islands.  Under  Ad  V  of  1868 

the  powers  of  alocal  Government  for  certain  purposes  may  \<<-  deli  j 
to  the  commissioner  in  Sindh. 

(J)  This  definition  only  includes  tliechartered  high  COU  itf  a, 
Madras,  Bombay,  and  Allahabad,  and  any  chartered  high  courts  which 
may  l>e  established  under  the  Indian  Hifdi  Courts  Act,  1911.  The 
definition  in  the  Indian  General  Clauses  Art  iX  of  1897,  1 ) )  is 
wider,  and  includes  the  various  judicial  commissioners  and  the  chief 
court  of  the  Punjab. 

(c)  In  a  Digest  of  this  kind  it  seems  convenient  to  adopt  the 
i\  rule-  of  construction  as  arc  applied  to  recent  Acts  of  Parlia* 

incut.    The  application  of  the  Interpretation  Act  makes  the  definii 

of '  British  Indi  1 "  .md  '  India.*  strictly  Bpeaking,  superfluous,  but  they 
are  set  out  on  account  of  their  imp 

SUPPLEMENTAL  NOTES. 

1.  Omisrions  from  Dig 

The  following  enactments  have  1  produced  in  th     D 
mi  the  ground  of  either  never  having  come  into  operation,  or  h 

d  through  ohange  of  circumstances  to  be  in  operation: — 
The  power  given  by  13  Geo.  m,  (  ,  General 

in  <  iouncil  to  suspend  the  ( lovernment  of  Mad  1    mbay  in  case  of 
disobedience. 

The  express  grant  by  21  Geo.  1 1 1.  17,  of  jurisdiction  over  all 
inhabitants  of  <  ialoutta. 

The  saving  in  - 1  <  leo.  I II.  <■.  -  ..-.  is.  for  the  rights  of  fathers  of  Hindu 
and  Mahomedan  families  and  rules  of  0  I 

The  procedure  under  24  Geo.  III.  nd  77.  for 

•  tuting  a  special  court    fur  the  trial  of    Indian   offenders.     This 
machinery  has  never  been  put  into  I 

The  provisions  in       G       III.  c  52.  to  the  duty  of  local 
1        rnments  in  the  <  pen  the  orders  of  the  Governor* 

ral  in  Council  and  the  orders  <>f  the  Directors  of  the  Bast  India 
C.-mpany. 
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The  provision  in  33  Geo.  Ill,  c.  52,  s.  70,  as  to  forfeiture  of  office  after 
absence  for  five  years. 

The  requirement  in  37  Geo.  Ill,  c.  142,  to  send  to  the  Board  for 
Affairs  of  India  the  forms  and  rules  made  in  India  as  to  process  in  the 

recorders'  courts. 
The  enactments  in  53  Geo.  Ill,  c.  155,  ss.  42,  43,  as  to  the  control 

of  the  India  Board  over  colleges  and  seminaries  in  India,  and  as  to  the 

provision  to  be  made  for  public  education  in  India. 

The  provision  in  53  Geo.  Ill,  c.  155,  ss.  85,  86,  as  to  the  precedence  of 
civil  servants. 

The  provisions  in  6  Geo.  IV,  c.  85,  s.  5,  as  to  the  payments  to  be  made 
in  the  case  of  judges  and  bishops. 

The  provision  in  3  &  4  Will.  IV,  c.  85,  for  dividing  the  Presidency 
of  Fort  William  into  two  presidencies. 

The  provision  in  section  56  of  the  same  Act  for  the  government  of 

Bengal  by  a  Governor  in  Council. 
The  express  power  given  by  section  86  of  the  same  Act  to  hold  land 

in  India. 

2.  Powers  of  Governor-General  to  grant  Military  Commissions. 

Questions  have  sometimes  been  raised  as  to  the  power  of  the  governor- 
general,  either  alone  or  in  council,  to  grant  military  commissions,  with 
command  over  officers  and  men  of  the  regular  forces,  and  as  to  the 

effect  of  commissions  so  granted,  and  as  the  answer  to  the  question 

depends  on  a  series  of  enactments  and  other  documents,  it  seems  worth 
while  to  state  it  somewhat  fully. 

Before  the  passing  of  the  Government  of  India  Act,  1858  (21  &  22 

Vict.  c.  106),  the  Governor-General  in  Council  granted  commissions  to 
officers  of  the  troops  of  the  East  India  Company. 

The  power  to  grant  such  commissions  may  be  presumed  to  have 
been  derived  from  the  charters  and  Acts  relating  to  the  East  India 

Company. 

According  to  Sir  George  Chesney  (Indian  Polity,  3rd  edition,  ch.  xii), 

the  first  establishment  of  the  Company's  Indian  army  may  be  con- 
sidered to  date  from  1748,  when  a  small  body  of  sepoys  was  raised  at 

Madras,  after  the  example  set  by  the  French,  for  the  defence  of  that 
settlement,  during  the  course  of  the  war  which  had  broken  out  four 

years  previously  between  France  and  England.  At  the  same  time 
a  European  force  was  raised,  formed  of  such  sailors  as  could  be  spared 

from  the  ships  on  the  coast,  and  of  men  smuggled  on  board  the  Com- 

pany's vessels  in  England  by  the  crimps.  An  officer  (Major  Lawrence) 
was  appointed  by  a  commission  from  the  Company  to  command  their 
forces  in  India. 

In  1754  an  Act  (27  Geo.  II,  c.  9)  was  passed  for 'punishing  mutiny  and desertion  of  officers  and  men  in  the  service  of  the  United  Company  of 

Merchants  of  England  trading  to  the  East  Indies,  and  for  the  punish- 
ment of  offences  committed  in  the  East  Indies,  and  at  the  island  of 
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3t  If' I'-ii. i.  Tlii-  A'  t  recites  that  for  the  safety  and  protection  of  their 
settlements,  and  for  the  hetter  carrying  on  of  their  trade,  t  lie  Bast  India 

Company,  at  their  own  oosts  and  charges,  do  maintain  and  keep  a  mili- 
t  ary  force  for  t  he  garrison  and  defenoe  of  their  aetl  lenient  b,  Eaotories,  am  I 

p]  ices,  and  thai  it  is  requisite  for  the  retaining  of  such  force-  in  their 
duty  thai  an  exact  discipline  l>e  observed,  and  thai  soldiers  \vh<>  .-lull 
mutiny  or  stir  up  sedition,  or  shall  desert  the  '  iompanj  .  shall 
be  brought  to  a  more  exemplary  and  speedy  punishment  than  the 
u  rual  forms  of  law  allow.  The  Act  then  proceeds  to  make  officer! 

soldiers  of  theCompany's  forces  subject  to  punishment  by  oourt-martial 
fcir  military  offences,  and  authorizes  the  grant  of  ;v  commission  01 
warrant  under  the  Kings  Royal  Sign  .Manual.  by  virtue  of  which  the 
Court  of  Directors  of  the  Company  may  authorize  their  president  and 

council  to  appoint   courts-martial. 
The  Act  does  not,  in  so  many  words,  give  the  Company  powi 

granl  commissions  ;   and  Brougham,  in  the  course  of  his  argument  in 
the  case  of  Bradfeyv.  Arthur  (2  State  Trial-.  X.  S.  p.  19 »),  comments  on 
the  avoidance  of  the  word  '  commission  '  in  the  statute.    Theexpn 
M  ed  is  '  that  if  any  person  bt  ing  must*  red  or  in  ji<i>/  as  n»  offict  r.  at  who 
is  or  -hall  be  enlisted,  or  in  the  <  bmpany's  pay  a-  a  soldier,'  doe-  so  and 
BO,  he  is  to  he  tried  by  court  -mart  ial. 

The  statement  that  the  word  'commission1  doe-  not  appear  in  the 
statute  is  not  strictly  accurate,  for  it  is  DSed  in  section  5  ;  hut  there 

i-  nothing  to  .-how  that  the  commissions  there  referred  •  :nmis- 
sions  in  the  army  of  the  Bast  India  Company. 

Nor  does  Brougham   appear  to  have   been  accurate  in  saying  that 

the  Act   was  a  t.-mporiiy  Ait  annually  renewed.      Jt    appears  to  have 

been  a  permanent  Act,  hut  ceased  to  have  any  operation  after  the 

abolition  of  the  Bast  India  ( !ompany  's  army,  and  was  formally  re] 

by  the  Statute  Law  l!evi.-ion  Ad   of   1  - 
Tlere  appear  to  have  been  always  doubts  as  to  th<  batus 

conferred  by  military  commissions  in  the  Company's  army.     In 
Lord  ( 'ornwallis  wa-  appointed  commander-in-chief  a-  well  a-  »  rOVemor- 
General  of  India,  and  was  thus  invested  with  the  supreme  mil  it 

well  a-  the  supreme  authority.  One  of  the  objects  with  which  this 

combination  of  powers  was  conferred  on  him  wa-  to  enable  him  to 

remove  or  mitigate  the  jealousies  and  friction  between  the  King's 

offioers  and  the  (  ompany's  officers,  and  with  this  object  he  granted,  m 
1788  or  [789,  brevel  commissions  in  the  royal  service  to  all  the  (om- 

pany's officers,  with  dat.  inding  to  their  substantive  commis- 
sions [CornwaUis  Correspondence,  znd  edition,  vol.  ii.  p.  jjS  ;  Chesney, 

/  mliiui  Polity,  <h.  xii).  This  arrangement,  according  to  Sir  <  '<.  <  'hi 
was  continued  until  the  abolition  of  the  Company's  government  in 

.  brevel  commissions  being  granted  under  powei  ted  tat 
thai  purpose  by  the  Crown  to  the  Commander-in-Chief  in  India.  With- 

out Buch  brevel  oomnuasion  ii  is  at  least  doubtful  whether  officers  of  the 

Company's  force-  could  have  •  any  command  over  offio 
soldiers  of  the  regular  forces. 
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By  the  Government  of  India  Act,  1858  (21  &  22  Vict.  c.  106),  the 
government  of  India  was  transferred  to  the  Crown.  But  by  s.  30  of  that 

Act  it  was  provided  that  all  appointments  to  offices,  commands,  and 

employments  in  India,  and  all  promotions  which  bj^  law  or  under  regu- 
lations, usage,  or  custom  were  then  made  by  any  authority  in  India, 

should  continue  to  be  made  in  India  by  the  like  authority  and  subject 
to  the  qualifications,  conditions,  and  restrictions  then  affecting  such 

appointments  respectively. 

The  Act  23  &  24  Vict.  c.  100  (i860),  after  reciting  that  '  it  is  not 
expedient  that  a  separate  European  force  should  be  continued  for  the 

local  service  of  Her  Majesty  in  India,'  enacted  that  '  so  much  of  the 
Act  of  Parliament  of  the  twenty-second  and  twenty-third  of  Her  Majesty, 

chapter  twenty-seven,  intituled  '  An  Act  to  repeal  the  thirty-first  section 
of  sixteen  and  seventeen  Victoria,  chapter  ninety-five,  and  to  alter  the 
limit  of  the  number  of  European  troops  to  be  maintained  for  local 

service  in  India,'  and  of  any  former  Act  or  Acts  of  Parliament  as 
renders  it  lawful  for  the  Secretary  of  State  in  Council  from  time  to  time 
to  give  such  directions  as  he  may  think  fit  for  raising  such  number  of 

European  forces  as  he  may  judge  necessary  for  the  Indian  Army  of  Her 

Majesty,  is  hereby  repealed.'  This  Act  received  the  Royal  Assent  on 
August  20,  i860. 

Sir  Charles  Wood,  when  Secretary  of  State  for  India,  by  his  Dispatch, 

No.  461,  dated  December  16,  1862,  informed  the  governor-general  that 
local  commissions  should  in  all  practicable  cases  be  bestowed  by  the 

field-marshal  commanding-in-chief  on  the  recommendation  of  the 
Government  of  India  preferred  through  the  Secretary  of  State,  but 
that  in  any  case  commissions  which  the  Government  of  India  might 

consider  it  necessary  to  bestow  without  previous  reference  should  be 
subject  to  the  confirmation  of  the  Crown  applied  for  through  the  same 
channel. 

Sir  Charles  Wood,  by  his  Dispatch,  No.  351,  dated  November  16, 

1864,  informed  the  Government  of  India  that,  in  view  of  royal  com- 

missions being  granted  to  all  officers  of  Her  Majesty's  Indian  forces  and 
staff  corps,  the  issue  of  commissions  either  by  local  Governments  or  by 

the  commander-in-chief  was  unnecessary. 
The  Indian  Volunteers  Act,  1869  (XX  of  1869),  which  is  amended  by 

Act  X  of  1896,  provides  for  the  formation  and  dissolution  and  for 

the  good  order  and  discipline  of  volunteer  corps  in  India.  The  Act  is 
silent  as  to  the  grant  of  commissions  to  volunteer  officers,  but  provides 

(s.  14)  that  the  commissions  are  to  cease  on  retirement  or  dismissal.  In 
practice,  however,  commissions  to  officers  of  volunteers  under  this  Act 

are  signed  either  by  the  governor-general  or  by  the  Governor-General 
in  Council  Members  of  a  corps  of  volunteers  under  the  Indian  Act 

are,  on  being  called  out  for  duty,  subject,  by  virtue  of  s.  8  of  that  Act, 

to  military  law  under  the  Army  Act,  and  by  virtue  of  s.  177  of  the 
Army  Act  would  be  so  subject,  whether  within  or  without  the  limits 
of  India. 

The  regular  forces  are  under  the  command  of  the  Crown,  and  the 
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military  rank  and  military  powen  of  command  of  officers  of  the  regular 
forces  depend  Bolely  on  commissions  from  the  Crown,  issued  in  ai 

with  the  provisions  of  25  ft  2(>  Vict.  0.  4. 
The  oommisBion  oi  inder-in-chief  usually  authorizes  him  to 

grant  conunissions  until  the  pleaenre  of  the  Crown  is  signified,  .unl 
Bometimea  gives  him  absolute  powers  to  grant  con  Commis* 
none  ted  by  a  military  and  not  by  a  civil  authority, 
and  by  virtue  of  exprees  authority  from  the  King.    The  oommander* 
in-chief  in  India  is  not  at  present  authorized  by  his  commission  1 
comm  behalf  of  the  Kiu'_r. 

Before  1871  oomn  of  the  auxiliary  forces  in  the 
United  Kingdom  were  granted  by  the  lieutenants  of  counties  in  England 
and  Bootland  and  by  the  Lord-lieutenant  in  Ireland.    The  power  to 
grant  these  commissions  was  given  by  statute,  and  the  rank  and  p 

of  command  of  the  commissioned  offii  en  were  also  regulaied   I ■• 
Btatufc  g.,  26  ft  -~  Yi<  t.  c.  65,  b.  5).    Without  such  a 
provision  they  would  have  had  no  command  over  the  regular  forces. 
But  bys.  6  of  the  Regulation  of  the  Eorci  .  35  Vict.  c.  86), 

enacted  that  all  officers  in  tlie  militia,  yeomanry,  and  vohu 
of  England,  Scotland,  and  Ireland  shoold  hold  commissions  from  Her 
Majesty,  to  be  prepared,  authentit  issued  in  the  manner  in 

which  commissions  of  officer.- in  EerMajeety'i  land  forces  are  pre] 
authenticated,  audi  aiy  law  or  custom  for  the  time 

Accordingly  all  Buch  commissions  are  now  gi 
directly  or  indirectly  by  the  Crown. 

The  power  of  granting  military  coin  mi-  ••  ,1  by  the 
Crown,  hut  the  power  must  apparently  1h>  given  in  express  tern 
Bradley  v.  Arthur,  2  State  Trial.-.  N.  s.  171),  and  it 
doubtful  whether  it  could  he  given  to  a  civilian  (see  Clode,  Military 

■  ><\.  ii.  p.  72,  and  Bradley  v.  Arthur. 
.VS.  202   -■'?).  Certainly  in  India, down  I 
dons  giving  command  over  the  regular  foi  given  by  the  military 
authority     the   oommander-in-chief,  and   not    the   govern* 
Eowt  v  r.  Bir  Bartle  Frere,  when  Sigh  Commissioi 

mpowered  by  letters  patent  (dated  October      .  to  kppoinl 

.•my  officer  of  the  regular  troops  serving  in  South  Aft.  !  and 
temporary    rank   and   command    therein,   and    by   subsequent    l< 
patent  (dated  March  j  j.  [879)  to  appoint  any  officer  of  the  local  I 
serving  in  South  Africa  to  local  and  temporary  rank  ami  oommand  in 
the  regular  army.      Hut  this  was  a  special  appointment  in  time  of  w..r, 

and  outside  the  oolonial  limits.     ■  Local  forces  '  may  have  meant  | 
within  \)  and  176  (3)  of  the  Arm  ionial  forces  within 

of  the  Army  Act,  or  both.     A-  to  the  power-  ordinarily  exen 

by  colonial  governor-  in   military   matt  ["odd,   Parliamentary 
British  < '<>'  od  edition),  p.  41. 

Tin-  existing  Arnrj  )    )-,  Vict.  0.  5E  n  the 
ral  of  India  any  power  to  grant  commissioi 

ooh  power.     Indeed,  the  bim  throughout  as  a  civil  and 



Ill]  DIGEST   OF   STATUTORY   ENACTMENTS  299 

not  a  military  officer  (see,  e.g.,  ss.  54,  62,  65,  94, 130,  134,  169).  If  his 

commission  were  to  confer  on  him  the  powers  of  a  commander-in-chief, 
he  might,  no  doubt,  by  virtue  of  those  powers,  grant  military  commissions 

such  as  were  granted  by  Lord  Cornwallis  in  his  capacity  of  commander- 
in-chief  ;  but  otherwise  he  would  appear  not  to  have,  by  virtue  of 
his  office,  power  to  grant  any  military  command  over  officers  of  the 
regular  forces. 

In  1866  a  provision  was  inserted  in  s.  52  of  the  Mutiny  Act  to  the 

effect  that,  notwithstanding  anything  in  the  Act  23  &  24  Vict.  c.  100, 

any  person  authorized  in  that  behalf  in  India  might  enlist  and  attest, 
within  the  local  limits  of  his  authority,  any  person  desirous  of  enlisting 

in  Her  Majesty's  Indian  forces.  This  provision  was  re-enacted  by  s.  52 
of  each  successive  annual  Mutiny  Act,  and  was  eventually  reproduced  by 

s.  180  (1)  (h)  of  the  existing  Army  Act,  which  provides  that  persons  may 
be  enlisted  and  attested  in  India  for  medical  service  or  for  other  special 

service  in  Her  Majesty's  Indian  forces  for  such  periods,  by  such  persons, 
and  in  such  manner  as  may  be  from  time  to  time  authorized  by  the 

Governor-General  of  India.  Enlistment  is  the  process  for  taking  men, 
not  officers,  into  the  army,  and  the  section  says  nothing  about  the 
grant  of  commissions. 

Section  71  of  the  Army  Act  enacts  that  '  for  the  purpose  of 
removing  doubts  as  to  the  powers  of  command  vested  or  to  be  vested 

in  officers  and  others  belonging  to  Her  Majesty's  forces,  it  is  hereby 
declared  that  Her  Majesty  may,  in  such  manner  as  to  Her  Majesty  may 
from  time  to  time  seem  meet,  make  regulations  as  to  the  persons  to 

be  invested  as  officers,  or  otherwise,  with  command  over  Her  Majesty's 
forces,  or  any  part  thereof,  and  as  to  the  mode  in  which  such  command 

is  to  be  exercised  ;  provided  that  command  shall  not  be  given  to  any 

person  over  a  person  superior  in  rank  to  himself.'  This  provision  was 
first  enacted  in  188 1,  when  the  old  enactments  as  to  the  rank  and  com- 

mand of  officers  of  the  military  and  other  auxiliary  forces  were  repealed, 
and  its  object  was  to  provide  for  officers  of  the  regular  forces  exercising 
command  over  officers  of  the  auxiliary  forces,  and  vice  versa. 

In  these  circumstances  it  would  appear  that  any  forms  of  appoint- 
ment, whether  described  as  commissions  or  otherwise,  granted  by  the 

governor-general  orby  the  Governor-General  in  Council,  could  not  confer 
the  status  and  powers  of  command  conferred  by  commissions  under  the 
signature  of  the  King.  No  express  power  to  grant  such  commissions 

is  conferred  on  the  governor-general  by  the  existing  form  of  his 
warrant  of  appointment. 
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["<  H. 

X'HKIU'LKS 

FIRST  SCHEDULE. 

Ol  I  I'  I  W.   S\i.\i:ii>.' 

n.  and 

i  'hopti  r. 

.  Will.  IV.  .. 

3&4WUI  IV... 

\;  Vict.  c. 

i'.  A  i ;  Vict,  i 

Will.  IV.  .. 

Will,  iv.. 
■ 

Offir.r. 

Viceroy    ami    Governor- <  taneraL 

Maximum   s 

.;  6,000. 

< roveraors     of      Bengal,     I!--  i , 
M  fir  i    and  Bomb  <\ . 

i  lommander-in-4  Ihief. 

Lieutenanl  <  lovernor. 

IN.     1,00,000. 

Members     "f     Governor-      No  statutory  mazimui 
< ..  ii.  ral'a  <  ionnciL 

Member  "f  Council,  M  i- 
■  hi-  aii'l  Bombay. 

i.OOO. 

SE<  OND  v,  HEDULB." 

•  Mil.  18   U   KRVXS  T"    Tin:    Im>i  w   <  i\  n.  Snaiii. 

Part  1 .      '.'.  in  nil. 

i.  Secretaries,  joinl  eg,  deputy  sea  ad  under   ■ 

t>>  tin-  Bevera]  Governments  in  [ndia,  except  the 
i « » 1 1 1 1    secretaries,  deputy   secretaries,  ami   undei  bariee  in  the 
Army,  Marin.,  an. I  Publio  Work    Departments, 

\.  oountanl  ^-general. 

.  Ifembei    of  the  Board    of  Revenue  in   the  presidencies  of  Bei 

ami    Ma. ha-,   the   United    Provinces  "f    Aura   ami   Oudh,  ami   the 
l'n»\  inoe  <>f  Bihar  ami  ( ti 

j.  S<  to  those  Boards  of  Revenue. 

>mmission<  r   ..f  customs,  -alt .  ,1  opium. 
i  ipniiii  agenl . 

■  i 

I  1 1 
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Part  II. — Offices  in  the  provinces  which  were  known  in  the  year  1861 

as  'Regulation  Provinces.'' 
7.  District  and  sessions  judges. 
8.  Additional  district  or  sessions  judges  and  assistant  sessions  judges. 
9.  District  magistrates. 

10.  Joint  magistrates. 
1 1 .  Assistant  magistrates. 
12.  Commissioners  of  revenue. 

13.  Collectors  of  revenue,  or  chief  revenue  officers  of  districts. 

14.  Assistant  collectors.1 

1  See  s.  93  of  Digest.  This  is  the  schedule  appended  to  the  Act  of  1861 
(24  &  25  Vict.  c.  54)  as  modified  in  pursuance  of  suggestions  made  by  the 
Government  of  India  for  the  purpose  of  adapting  the  nomenclature  to 
existing  conditions. 
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TABLE  OF  COMPARISON  BETWEEN  STATUTORY 
ENACTMENTS  AND  DIGES1 

Session  >md 
<  'hapb  r. 

III. 

8.3- 

8.5. 

III. 

unble. 

1  ;d  Short  Cunt.  nts. 

The  East  India  Company 

Act,  1770. 
if  Company 

transporting  irarliki 

Ballot  1: 
-t  India  Company. 

Ti  ..il  in  England  of  < lompany's 
mmitting  offences 

in  India. 

In  acti  India 

Company,    di  f>  indent    maj 

1  load  the  gi  <■•  ral  1 

The  Act  to  be  a  publ 

In  action  .1  ■    India 

Company  in   England,  d.- 
fendanl    t"   give   notice   ol 

BUl 
The  East  India  Company 

Number  of  din  oton  of  East 
India  Company. 

I 

Virtually  re- 

pealed by  3  |  <  leo.  111. 8.  ;  . 

r.  k.   by 

8.  L  1:.  Art  \ 

Extended  by  :  •  « ■•  -.  1 1 ' 

product  1  by  m.  117  (1),  119. 

'■ 

to  
l'.  
K.  
by  
56  
«t  
57  
Viod (Publio    Autl Pi  ,;,). 

Not  reprodno  d.    Repealed  ai 

.  K.    by  B.  L  I:.    I  •. 

Nol  reprodu 

to  D.  K.  1 

Not  i  1 

I  .  K.  bj  8.  I-  i:\t- 

1  s.  I.   1: 

ed  f".   the  purpose  of  removing  from  the  Statute    I 
enactments  which  have  been  virtual!)   repealed  or  have  othcro 

I  l\S. 
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Session  and 
Chapter. 

13  Geo.  Ill, 
c.  63, 

s-  3-5- 

s.  6. 

s.  8. 

s.9. 

Title  and  Short  Contents. 

Qualification  for  votes  of  pro- 
prietors of  East  India  Com- 

pany for  election  of  direc- 
tors, &c. 

Oath  to  be  taken  by  proprie- 
tors of  East  India  Company 

on  election  of  directors,  &c. 

Government  of  Bengal  vested 

in  governor-general  and 
four  councillors. 

Difference  of  opinion  in  gover- 

nor-general's council. 

President     and     Council     of 

Madras,  Bombay,  and  Ben- 

coolen — 
not  to  make  war  or  treaty 
without  orders  of  Gover- 

nor-General in  Council  or 
East  India  Company, 

liable  to  suspension  if  they 
disobev. 

Remarks. 

to  obey  orders  of  Gover- 
nor-General in  Council, 

to  keep  Governor-General 
in    Council    informed    of 

their  proceedings. 
Governor-General   in   Council 

— to  obey  orders  of   East 
India  Company, 

to    correspond    with   East 
India  Company. 

Court  of  Directors  to  send  to 

Treasury  copies  of  correspon- 
dence relating  to  revenues. 

Appointment  of  first  Gover- 
nor-General and  members  of 

his  Council. 

Not   reproduced.      Repealed 
as  to  U.  K.  by  S.  L.  R.  Act, 

Not  reproduced.     Superseded 

by  3   &  4  Will.  IV,  c.  85, s.  39. 

Reproduced  by  s.  44  (1). 

Repealed  in  part,  S.  L.  R.  Act, 
1892. 

Reproduced  by  s.  49  (2).  Ben- 
coolen  has  been  given  to  the 
Dutch. 

Modified  by  33  Geo.  Ill,  c.  52, s.  43. 

The  power  for  the  Governor- 
General  in  Council  to  sus- 

pend a  local  Government  in 
case  of  disobedience  has 

been  omitted  as  having  been 
made  unnecessary  by  change 
of  circumstances. 

Reproduced  by  s.  49  (1). 

Repealed  by  S.  L.  R.  Act,  1892. 

Reproduced  by  s.  36  (2). 

Reproduced  by  s.  17. 

Repealed  by  S.  L.  R.  Act,  i5 

Not  reproduced.  Spent.  Re- 
pealed in  part,  S.L.  R.  Act, 

1892. 
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i 

III. 

.  a  i"    Appointment  ami  remoYaJ  "f 
(.  ontinued)       Governor-General  and  mem- 

inciL 

Provisi 

to  t.ik.-  effect. 

s.i\in_'    <,f    power    to    make 

appointm 
88.13,1;.  Constitution,  powers,  and 

jurisdii  ti< pm  oi  Bapreme 
Court,  <  ialcutta. 

I 

and  members  "f  hi-  I 
not     triable     by    Bapreme 

Court,  <  'akutta. 

Jurisdiction  "f Snpremi < '  ili  . 

« >ovemor-4  ;•  hm -ral.  mem 
his  <  JooneM,  and  ju 

Bapreme  <'<>urt   not   t<>   be 
r  imprisoned  by 

that  Coort. 

Appeal  to  Kin.-  in  CoonciL 

<  lharter  "f  mayor's  00 . 
tutta. 

n-  r.il,    ln- "f  Bapreme 

ifl  f r •  -in tire. 

}:■  wiarka. 

Not  reprodu 

■ 

.  1 

\  . 

Bpent  it  :•■  V.  K. 
by  B.  I.    I:,  a  I 

Repeal)  d,  S.  L  B 

Not  ri-j  tpremp 
I.   an  J 

their  I  joriedictioB 
!  in  the  high  ooarta,  by 

s.  8,  9. 

■ 

jurisdiction. 

(c). 

Repealed  by  Indian  Act  X IV 
of  it  ad  S.L.1 

Reprod  (1)  (i»), an. I  (J). 

3.L.B 

•  I,  Indian  At  I  X  IV  ol 

.  8.  I-  R   ' Rep  al  K.  by  8.1*8 

Jed    <>r 

:m  by 

.  Will.  IV, 

and  by  In  I 

i  by  a    1 1 .  -  as  to  a  pn 

feted. 
s.  117  (;).  (oQoviag  3*4 

Will.    IV,  0.    85,   -. 
limited  t<>  the i  >1  in 

■ 
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Session 
ChapU 

and 
ir. 

Title  and  Short  Contents. Remarks. 

13  Geo. 
Ill, 

c.  63,  s. 25- Exception  as  to  fees  of  bar- 
risters, &c. 

Reproduced  by  s.  117  (5). 

ss.  26-29. Repealed,  24  Geo.  Ill,  sess.  2, 
c.  25,  s.  47,  and  ̂   Geo.  Ill, 
c.  52,  s.  146. 

S3.  30, 

3i. 

Repealed  as  to  U.K.  by  S.L.R. 
Act,  1887,  as   to    India  by 
Acts  XXVIII  of  1855  and 
XIV  of  1870. 

S. 

Repealed,  2ii  Geo.  Ill,  c.  52, 
s.  146. 

s. 

33- 

Power    of    Indian    courts    to Not    reproduced.      Repealed, 

punish    East    India    Com- Indian Act  XIV  of  1870. 

pany's  servants  for  breach 
of  trust,  &c. 

"•  34> 

35- 

Repealed  as  to  U.K.  by  S.L.R. 
Act,  1887.    S.  34  rep.  Indian 
Act  X  of  1875. 

s. 

36. 

Power  of  Governor-General  in Repealed,  Indian  Act  XIV  of 
Council  to  make  laws. 1870,  S.  L.  R.  Act,  1892. 

s. 

37- 

Power  of  Crown   to   disallow Not  reproduced.     Superseded 
such  laws. 

by  24  &  25  Vict.  c.  67,  s.  21. 

s. 

38. 

Governor-General,  members  of Repealed,  Indian  Act  XIV  of 
his  Council,  and  judges  of 1870,  S.  L.  R.  Act,  1892. 
Supreme  Court  to  be  justices 
of  the  peace. 

s. 

39- 

Trial  of  offences  in  England. Reproduced  by  s.  119. 

S3.  40 

41. 

Procedure   for   obtaining  evi- 
dence in  India  for  criminal 

proceedings     in     the     high 
court  in  England. 

s 

42. 

Procedure  for  obtaining  evi- 
dence in  India  for  proceed- 

ings in  Parliament  against 
Indian  offenders. 

Left  outstanding  as  belong- 
ing to  the  law  of  evidence, 

but  apparently  repealed  or 
superseded  by  subsequent 
changes  in  that  law. 

s 

43- 

Proceedings     in     Parliament 
against  Indian  offenders  not 

to  be  discontinued  by  pro- 
rogation  or   dissolution   of 

Parliament. 
If91 
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Chapter. 

.  III. 

s.  45. 

III. 

8.5. 

'J  ill.  and  Short  Contents. 

.  in-  fur  obtainu  1 

in  India  fur  civil  ]>ro- 

oeedinga  in  the  high 
in  England 

Depositions    in  capital 
aot  allowed  a-  et  id  1 

oept  in  prooeedingB  in  Par- 
liament. 

Saving  fur  privileges  of  Baal 
India  <  Company. 

The  East  India  Company 
Act.  1780. 

Governor-General     and      lii- 

( Sound]  exempt  from  juria- 
diction  "f  Supreme  Court, 

(  alcutta,  for  official  .1. 1-. 

•    order  by   Governor- 
1  ■•  Qeral  in  <  !ounci]  a  justifi- 

:i    f..r    any    act    in    ali\ 
(••nit  in  India. 

..f  oppn  - 

,\. ..     by    <  lovernor- 
I     Deral  "i  hia  <  SounoiL 

Copies    and    deposition 
ble  in  >  %  idenoe. 

Liiniiaiii.il  <.f  prosecutions 

and  Buita  against  <  lovernoi  - 
( ;.  neral  and  hia  '  SounoiL 

Supreme  ' lourl  nol  t..  have 
jurisdiction  in  d IIUC 

Exemption  of  oertain 

of  persona  from  jnu-.li.  tion 
«.f  Supreme  <  lourt 

I 

ading  as  l«  I 
tu  the  law  «.f  c\  id.  1. 

I.  S.  L  i:.  Act,  1892 

i     K.  I .;.  8.  I..  EL 

by  a  i"  13  {'i). 

Reproduced  by  - 

Reprodui  ed  bj  -■  u'7  0 )  aQd 

Fteprod  1  107  fji 

Reprodui  ed  so  far  sa  in  forot by  a  1 19  (3). 

1:.  prod  toi  (3). 

1.    Indian   A.  t    X  IV   >.f 
.  8.  l.  EL   \    . 
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Session  and 
Chapter. 

!i  Geo.  Ill, 
c.  70, 

ss.  11-16. 

s.  17. 

s.  1 8. 

SS.  19,  20. 

as.  21,  22. 

s.  24. 

ss.  27,  28. 

24  Geo.  Ill, 
sess.  2,c.  25, 

S3.  I-63. 

ss.  64,  65. 

Title  and  Short  Contents. 

Registration  of  native  servants 
of  East  India  Company. 

Jurisdiction  of  Supreme  Court, 
Calcutta. 

Proviso  as  to  native  laws  and 
usages. 

Rights  of  fathers  of  Hindu  and 
Mahomedan  families,  and 
rules  of  caste,  preserved. 

Power  for  Supreme  Court, 
Calcutta,  to  make  rules  as 

to  process. 

Judicial  powers  of  Governor- 
General  in  Council. 

Power  of  Governor-General  in 

Council  to  frame  regulations 
for  provincial  courts  and 
councils. 

No  action  for  acts  done  by, 
or  by  order  of,  judicial 
officers. 

Notice  to  judicial  officer  before 

prosecuting  him. 

The  East  India  Company 
Act,  1784. 

Procedure  by  information 
against  British  subjects 
guilty  of  extortion  in  East 
India. 

X  2 

Remarks. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R,  Act,  1892. 

Not  reproduced.  Saved  by s.  101  (1). 

This  section  is  reproduced  by 
s.  108  so  far  as  it  appears  to 
represent  existing  law. 

The  express  grant  of  jurisdic- 
tion over  all  inhabitants  of 

Calcutta  is  omitted  as  no 

longer  necessary. 

Not  reproduced.  May  be,  and 
has  been  to  some  extent, 
modified  or  superseded  by 
Indian  legislation. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1S92. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed,  S.  L.  R.  Act,  1872. 

Repealed,  S.  L.  R.  Act,  1872. 

Special   procedure   not  repro- 
duced.   As  to  substance,  see 

s.  119. 



3o8 

GOVKRNMKNT    OF    INDIA 

[CH. 

Session  and 
Chapter. 

.  III. 

III. 

s.  3 1 . 

P  ition   of   lull  m   otii  Ti- 
tlera  in  Parliament. 

Evidence    and    Limitation    of 

proceedings  in  information 

8  i\  ing  for  claim 
torial  acquisitions. 

i  lommenoemenl  of  Act    . 

Act  t<»  !»•  public  A'  i. 

The  East  India  Co> 
A    t. 

P  ition   "f    Indian 
den  in  Parliament. 

Jurisdiction  of  gov<  i  m 

mayor's  i  < -u i  <  .it  M  > 

/ 

Bonds  exi  rated  in  East  Indies 
to  I"-  evidi  noe  in   I 
and  i 

roduoed. 
tions  contain  an  elaborate 

dure    f"i    constituting 

i.i!  court  f"r  tin-  1 1 i.il 
of  Indian  offend)  :         ItffM 

tisist     Of    1: 

four  i"  era,  and  as  members 
•  if  the  House  of  i  lommona. 

India,  it. 
i  ma  ninety 

has  never  been  put  in  forooi 
and  tin-  whole  of  tl 

of  provisions  i-   practically 

l.i II    with 

■iiu  pro\  isions. 

I.  -   I.   I:    \  • 

Not    reprodo 

merely    amend    the 
maohineiy  undei  Pil  I 

.  in.---.  .-. 

I :.(-..  1 1 ..  1  by  B.L.B 

Jurisdiction  continued  bj  a 

ioi.  Repealed  bj  B.  L  I:. 

Act, 

Repealed  bj  B.L.B 

K.  peal  d  by  ; |  Geo.  Ill 

I:,  pealed  bj  8.  L  I:  A  I 

I  to  British    India 

by  S.L.R.    \  ■ 
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Session  and 
Chapter. 

26  Geo.  Ill, 

c.  57,  s.  39. 

33  Geo.  Ill, 

S3.  I-l8. 

s.  19. 

s.  23. 

s.  24. 

Title  and  Short  Content*. 

The  East  India  Company- 
Act,  1793. 

Power  of  commissioners  to 

send  orders  to  India  through 
secret  committee  of  direc- 
tors. 

Appointment  of  secret  com- 
mittee of  directors. 

Dispatches  of  secret  commit- 
tee, by  whom  to  be  pre- 

pared. 

Secret  dispatches  from  India. 

Government  of  Bengal  by  Gov- 
ernor-General in  Council. 

Government  of  Madras  and 

Bombay  by  Governor  in 
Council. 

Number  of  members  of  council 

at  Madras  and  Bombay. 

Remarks. 

Repealed  by  S.  L.  R.  Act,  1892. 

Repealed  as  to  U.  K.  by S.  L.  R. 
Act,  1887. 

Amended  by  3  &  4  Will.  IV, 

c.  85,  s.  36,  and  21  &  22  Vict. 
c.  106,  s.  27.     See  s.  14. 

Not  reproduced.  Superseded 
by  21  &  22  Vict.  c.  106,  s.  27. 
See  s.  14. 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1887. 

Amended  by  21  &  22  Vict.  c. 
106,  s.  28.  Reproduced  by 
s.  14  (2). 

The  enumeration  of  subjects 
in  s.  22  is  not  repeated  in 

s.  14  (2).  It  differs  from  that 
given  in  21  &  22  Vict.  c.  106, 
s.  27,  as  to  dispatches  to 
India. 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1887. 

Not  reproduced.  Superseded 

by  3  &  4  Will.  IV,  c.  85,  s. 
39.     See  ss.  36,  49. 

Reproduced  by  s.  50  (1).  The 
provision  as  to  management 
of  the  revenues  is  modified 

by  21  &  22  Vict.  c.  106,  s.  41. 

The  provisions  as  to  the 
military  authority  of  the 

Madias  and  Bombay  Gov- 
ernments are  repealed  by  56 

&  57  Vict.  c.  62. 

Modified  by  3  &  4  Will.  IV, 

c.  85,  s.  57,  and  9  Edw.  VII, 
c.  4,  s.  2  (1).     See  s.  51  (2). 
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Session  and 

!>ter. 
■.  III. 

.  s.  24 

Tith  a»<1  Short  Content*. 

GoTCCnon  in  Council  of  Ma- 

dras and  Bombay  to  be  sub- 

ject t<.  control  <<(  <;• 
.     '      incil. 

ra  to  fill  vacancies  in 

offices  of — 
ml 

rnon  <>f  Madras  and 
Bombay. 

Members  "f  <  '<>unoil  . 

«.f  t  he-  f.  • 

rrisons    at     I'.. it     W'il liam,  Fori  St.  George,  and 
Bombay. 

Commanders  in-chief 

d  f<T  offioe  of  mem- 

ber of  council  of — 

tal 

Governor    of    Ifadraa    or 
Bombay. 

Powt  r      for      I  rown      to      t,H 

■  m  i  in  default  of  di- ors. 

Proviriona]   appointments   to 

offices  of — 
QOVI  '    ll.        L'oV.T 

nor,  and  member  of  <  !oun- 
<il. 

•nor  of  the  forts  and 

rl  William. 

Port     St.  and 
Bombay. 

mandeia  in-chief 

Be  marls. 

Verbally  modified  by  3   &  4 

Will."  IV,  ■  l: 
produoed  by  s.  49  (1). 

produced.   Suj»erseded 

r       by  21    &  23    \"i<  t .   1 J        p. 

Not  reproduced. 

A  3 1  Vi.  • 
i  Not  reproduced.  Sup 

by  16  <t  17  Vict.  c.  95,  8. 

30,  which  has  i 
subsequently  repealed. 

- 

\     I 

!:■  produoed    by    a 

iaion    as    to    seniority 

rep.  1 
1  iaion  as  to  third 

number  \  irt.  rep.  by  9  Edw. 

\  1 1.  0.  j,  s.  2  (1 ). 

Repealed  as  to  U.K.  by  &  I.  EL 

1887. 

by  3  ft  4  WilL  H  . 
1 

Not  n  pro. In,  ed  ~ 

8. 

■    1    k.i.vs.  L  bV 

1 

Britiah  India  by  .V  I  KU  of 
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Session  and 

Chapter. 

53  Geo.  Ill, 
c.  52, 

ss.  29,  30. 

s.  31. 

s.  32. 

s-33- 

s.  34. 

s-35- 

s.  36. 

s-37- 

Title  and  Short  Contents. 

Temporary  vacancy  in  office 

of— 
Governor-General 

Governor  .... 

Temporary  vacancy  in  office 
of  member  of  council. 

Appointment  of  Commander- 
in-chief  as  member  of — 

Governor-General's    coun- 
cil. 

Governor's  council.    . 

Salary  of  Commander-in-chief 
as  member  of  council. 

Commander-in-chief  in  India 

to  be  a  member  of  local 

council  while  in  Madras  or 

Bombay. 

Absence  or  illness  of  member 

of  council. 

Removal  of  officers  by  Crown. 

Removal  of  officers  by  direc- 
tors of  East  India  Company. 

Exception  as  to  officers  ap- 

pointed by  Crown  on  de- 
fault of  directors. 

If  Governor- General,  &c, 

leaves  India  intending  to 

return  to  Europe,  his  office 
vacated. 

Evidence  of  intention  to  re- 

turn to  Europe. 

Resignation  of  office  by  Gover- 
nor-General &c. 

Remarks. 

Not  reproduced.  Superseded  by 

3  &  4  Will.  IV,  c.  85,  s.  62. 

Not  reproduced.     Superseded 

by  3  &  4  Will.  IV,  c.  85,  s.63. 

Not  reproduced.     Superseded 

by   24    &    25    Vict.   c.    67, s.  27. 

Repealed    by    S.   L.    R.   Act, 
1892. 

Repealed  by  56  &  57  Vict.  c.  62. 

Not  reproduced.    See  note  on 
s.  80. 

Reproduced  by  s.  51. 

Not  reproduced, 

by  24  &  25 s.  27. 
Superseded Vict.    c.    67, 

Amended  as  to  communica- 

tion of  order  of  removal  by 

21  &  22  Vict.  c.  106,  s.  38. 

Reproduced  by  s.  21. 

Reproduced  by  s.  21. 

Not  reproduced.  Made  un- 
necessary by  abolition  of 

Company. 

Re-enacted  in  substance  by 

3  &  4  Will.  IV,  c.  85,  s.  79. 

Qualified  as  to  members  of 

council  by  24  &  25  Vict. 

c.  67,  s.  26.  Reproduced  by s.  82  (1). 

Not  reproduced.  3  &  4  Will. 

IV,  c.  85,  s.  79,  contains  no 

such  provision. 

Reproduced  by  s.  S2  (2). 
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Session  and 

pier. .  III. •  •»■  37 

8.38. 

TitU  and  Short! Remarks. 

8.39. 

B.  41. 

Salary     an<l     allowances     to 
cease  from  date  of  departure 
or  resignation. 

Salary    and    alb 

iU<-  cluring  aW'  1 

Power   (0    postpone    matters 

proposed    by    iin-inlierB    of .  •  icil. 

Form  and  signature   of   j>r< >- 
lings. 

Authority  of  Goyi  rn< 
nl    in   Coastal   "N<r   looal 

Duty  of  local  Governments 
in  case  "f  conflict  betwet  n 
« T'  1.  : 

in    Oonnofl    and    orders    of 
directors     of     gast     India 
<  iompany. 

•  ion  on  power  "f  <  ;,,\ 
•  ■ni'ir*  leneral  in  <  'ouix-il  to 
make  war  or  tn 

Local  Governments  no!  to 

make  war  or  treaty  without 
ordi  nor  <  leneral 
in    Council    it     Kast     India 

( lom] 

J  Govern- 
ment* to  obey  snob  ordera 

of     GoTernor-Qeneral      in 
<  Sonncfl. 

« lovernor,  Ac.,  disobej  ing  or 
den  of  <  lovernor  <  leneral  in 
Oonnoj]   liable   to    ' 

ponded  or  ream 

Sec  s.  82  and  notes  thereon. 

Amended  by      A    |  Will.  I\", 

-.'    and 

Not   reproduced.     Supei 

by  24  &  25  1  -.  ss.  8, 

giving   power  to  make rules  of  procedure. 

Amended  bj  III.  • 

I  55,  s.  79,  and   Indian   Ad 
II  of  ;  -    ;.     |;.  prod  . 
88.  43    (I),    54   (I). 

tod    in    11 

terms  by    \  A    \   \\  ill.   IV, i      iroduoed  by 

88.  |9  I  I  ). 

Not    reprodui  •  d.     Hade    un- 
nary  and  unsuitable  by 

change     of    circumsf 
Virt.  rep.  by  |  A  4  Will.  IV, 

. 

Reproduced  by 

Reprod 

Reprodni  1  d  I 

'■ 

•  Qeneral  informed 

of  tlnir  )■• 
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Session  and 
Chapter. 

33  Geo.  ITT, 
c.  52, 

ss.  45,  46. 

ss.  47-49- 

s.  50. 

s.  52. 

s-  53- 

s.  54. 

s-  55- 

s.  56. 

s-57' 

ss.  58-61. 

Title  and  Short  Contents. 

Proceedings  against  persons 

suspected  of  dangerous  cor- 
respondence. 

Power  for  Governor-General  or 
Governor  of  Madras  or  Bom- 

bay to  act  against  opinion 
of  council. 

Person  temporarily  acting  as 

Governor- General  or  gover- 
nor not  to  act  against  opi- 

nion of  council. 

Power  to  act  against  opinion 
of  council  not  to  be  exer- 

cised in  certain  cases. 

Powers  of  local  Government 

superseded  by  visit  of  Gover- 
nor-General. 

Appointment  and  powers  of 

vice-president  during  ab- 
sence of  Governor- General. 

Power  of  Governor-General 
while  absent  from  his  coun- 

cil to  issue  orders  to  local 
Governments  and  officers. 

Suspension  of  Governor-Gene- 

ral's power  to  issue  such 
orders. 

Presidential  restriction  on 

civil  appointments. 

Residence  required  to  qualify 

civil  servant  for  appoint- 
ment. 

Remarks. 

Reproduced  by  s.  120. 

Modified,  as  to  Governor-Gene- 

ral, by  33  &  34  Vict,  c-3, 
s.  5.  Reproduced  by  ss.  44 

(2)',  (3),  (4),  53- 

Not  reproduced.  Superseded 

by  3  &  4  Will.  IV,  c.  85, 
ss.  62,  63,  and  24  &  25  Vict, 
c.  67,  s.  50. 

Not  reproduced.  Superseded 

by  33  &  34  Vict,  c.  3,  s.  5, 
and  by  provisions  as  to 
Indian  legislation. 

Not  reproduced.  Virt.  rep. 

by  3  &  4  Will.  IV,  c.  85, s.  67. 

Repealed  by  2   &   3   Geo.   V, 
c.  6,  s.  4. 

Reproduced  by  s.  47  (2). 

Reproduced  by  s.  47  (3). 

Repealed,  24  &  25  Vict.  c.  54, s.  7. 

Repealed  by  2  &  3  Geo.  V, 
c.  6,  s.  4. 

Repealed  as  to  U.  K.  by  S.  L.R. 
Act,  1887.  S.  61  repealed  as 
to  British  India  by  Indian 
Act  XIV  of  1870. 



3J  \ GOVERNMENT   OF   INDIA 

Session  and 

Chajitrr. 

III. 

ss.  71    136 

p.  1  ;; 

.ntentJi. 

■     be  a  misde- 
meannur. 

l>i>P'.~,il  of  L-ifts  and  ■ 

Exception  f>>r  fees  of  barns- 
.  Sec. 

Disobcdi'-ncr  and  breaob  <•( duty. 

Corrupt   bargain  f"r  l; i \  i  1 1  _'  up 
or  obtaining  employment, 

Jurisdiction  of  court-;  in  [ndi  1 
and  c.nat  Britain  over  "f. 
fences  by  Britisb  subjects  in 
Native  States. 

1  [ndia   Company    <<r  its 
sen  .mis  not  to  stay  aol  ions 

without     approbation      <>f 
B(    ml. 

l      •    [ndia  Company   oof   to 
ptenoe  "f   British 

or  [ndian  court  againsl  its 

tit-. 

Forfeiture  <>f  office    if' 
1  of  five  yi 

/.'•  marks. 

1  ii.vi  ni'.i  •  ;•  iu  t.il.      govt  rui  if. 
judges  of  supreme  oourts, 
members  of  council,  and 

judicial  and  revenue  officers 
in  Bengal  aol  t"  trade. 

British  subjeota  ooi  to  tradi 
in  sail 

.  A  ill.  IV, 

c.  85,  s.  76.  Beprt "laced  by B.  117  (5)- 

Reproduced    by   *.    117    (last 

part). 
Rjeproduoed  by  .«.  1 17  (5). 

:  Will.  IV, 

ft  produced  by 
■:  (2),  (3)- 

by  .}•;  <;.-,..  in. ■  1  as  to 

[ndian    courts    by    Indian \  I  ..f  1872. 

Nol     reprodused,     Ct     13 

-  t"  r.   k.   by 

s.  L  1:.  ah.  1S87. 

Amended  as  to  militan 
III...  i 

Nol  reproduced.  Practically 

superseded     by     power    t<> 
make  rules  as  to  furlou 

;■  3.L.R.A0I 

Repn  1 17  ( })• 

Nol  repn   luced.    Rep  aled  by 
[ndian  Avol  XIV  of 

!.  -     I..  I!      '. 
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Session  and 
Chapter. 

Title  and  Short  Contents. 

33  Geo.  Ill 
c.  52,  s.  140. 

s.  141. 

ss. 142 
-150 

s. 151- 

ss. 152 

-155 

s.  156. 

ss.  158-160. 

s.  161. 

s.  162. 

s.  163. 

37  Geo.  Ill, 
c.  142,  S.  I. 

2,3- 

Remarks. 

Procedure  for  offences  under    Sees.  119. 
Act. 

Procedure,  and  limitation  of 
time  for  proceedings. 

Appointment  of  justices  of  the 

peace. 

Admiralty       jurisdiction       of 
Supreme  Court,  Calcutta. 

Appointment  of  coroners 

Proceedings  in  respect  of 
things  done  under  Act  to  be 
taken  within  three  years. 

The  East  India  Act,  1797. 

Number  of  judges  of  Supreme 
Court,  Calcutta. 

Pensions  of  judges 

See  notes  on  s.  119. 
So  much  as  relates  to  limitation 

in  England  superseded  by  56 

&  57  Vict.  c.  61. 
The  provisions  as  to  procedure 

are  omitted  as  having  been 

superseded    by    change    of 

practice. 
Repealed,  S.  L.  R,  Act,  1872. 

Not  reproduced.  Rep.  by  In- 
dian Act  II  of  1809. 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1887,  and  as  to  British 
India  by  Indian  Acts  II  of 
1869,  XIV  of  1870,  &  X  of 1875- 

Not  reproduced.  Effect  saved 

by  s.  101  (1),  and  by  Article 
33  of  the  charter  of  the 
Calcutta  High  Court. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R,  Act,  1892. 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1887.  S.  159  rep.  as  to 
British  India  by  Indian  Act 
XIV  of  1870. 

Repealed,  4  &  5  Will.  IV,  c  33. 

See  s.  119  (3).  Superseded 

as  to  India  by  Indian  legisla- 
tion, see  Act  IX  of  1871. 

Repealed  as  to  U.  K.by  S.  L.  R. 
Act,  1887. 

Superseded  by  24  &  25  Vict. 
"  '.04,  s.  2.  Repealed,  S.  L.  R. +    1892. c.  K 
Act, 

Not  reproduced.  S.  2  is  super- 
seded by  24  &  25  Vict.  c.  104, 

s.  6.  S.  2  is  repealed  in 
part,  and  s.  3  is  J  repealed, 
by  S.  L.  R.  Act,  1892. 
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GOVERNMENT    OF    INDIA 
CH. 

i '/,,,, 

.  III. 

88.  5-7. 

8.8. 

8.    I  I. 

proi iso. 

s.  1  J. 

7"///.  a 

Depositions     .         .         .         . 

Salaries  and  fees  <>f  ofl 

Bapreme  <  krart,  <  lalcutta. 
.  in  Bapreme 

Court,  of  regulationi 

by     Governor-General     in <  lounciL 

Constitution   and    pou 

r   rdem1  courts  at  Madras 
and  Bombay. 

Jurisdiction      "f      recorders1 
courts  at  .Madras  and  Bom- bay. 

Governor,  members  <>f  his 
council,    and    record 

from    arrest   <t   im- 

nmenl     by    record)  m' 

COH' 

Governor  and  lii*  oonnci] 

exempt  from  jurisdiction  of 

recorders'  courts  for  <itn<j,il 

! '  urt-  not  t.i  have 

jarisdiction  in  n 
<•<  rui iilt  tin-  revenue. 

Exemption  of  certain  1 1  law  - 
of  persons  from  jorisdii  tion 
<>f  recorders1  courts. 

■f  fat  \\<  1-  ..f  llin. in  and 
tdahomedan    families,    and •  i  .  .1. 

Jurisdiction      "f 
courts,   Madras  and    Bom- 

Remarks. 

tied,   Indian  A<  t    XIV 
of  1  87   .  B.  L  I: 

Repealed,  8.  L  It.  Act,  1892. 

and  jurisdiction  "f  tli<-  re- 
corders1 courts  were 

in  the  supreme  000 

m 
M    .  •         md 

B  ■ 

i:<  produoed   by    - 
[E 

s.  1;. 

Reproduoed  by  a  it  ;  (1 )  (1). 

Reproduced  !■>■  a  i"t  ( ;). 

The  corre- 
sponding  provisions   in   11 

tut  he  Supreme  <  !oui  I 
n   repealed 

by  Indian  Act  XIV  oi 
and  by  8.  L  R.  Act,  ifl  <-. 

N'.a  reprodu 

III 

■  ■!    by 

[OI. 
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Session  and 
Chapter. 

37  Geo.  Ill, 
c.  142,  s.  1 3 
(continued). 

s.  14. 

s.  16. 

s.  17. 

ss.  19-26. 

s.  27. 

Title  and  Short  Contents. 

S.  2». 

s.  29. 

s.  30. 

Proviso  as  to  native  laws  and 
usages. 

Power  to  make  rules  of  pro- 
cedure for  such  cases. 

Appearance  and  examination 
of  witnesses  in  such  cases. 

No  action  for  acts  done  by  or 
by  order  of  judicial  officers. 

Procedure  for  prosecution  of 
judicial  officers. 

Registration  of  native  ser- 
vants of  East  India  Com- 

pany. 

Appeal  to  His  Majesty  in 
Council. 

Transfer  of  records  of  mayors' 
courts,  &c,  to  recorders' 
courts. 

Jurisdiction  of  mayors'  courts, 
&c,  transferred  to  recor- 

ders' courts. 

Provisions  as  to  recorders 

Forms  and  rules  as  to  process 
to  be  sent  to  Board  for 
Affairs  of  India. 

Loans  by  British  subjects  to 
native  princes. 

Report  by  law  officers  . 

Jurisdiction   of  courts   of  re- 

quest. 

Remarks. 

Reproduced   by   s. 
note  to  21  Geo. 

10S.     See 
III,  c.  70, 

s.  17,  supra. 

Not  reproduced.  Corre- 

sponding provisions  in-  21 
Geo.  Ill,  c.  70,  s.  19,  as  to 

the  Supreme  Court,  Cal- 
cutta, repealed  by  Indian 

Act  NIV  of  1 870  and  S.  L.  R . 
Act,  1892. 

Not  reproduced.  Superseded 

by  Indian  Act  XVIII  of 
1850. 

Not  reproduced.  Correspond- 
ing provisions  in  21  Geo.  Ill, 

c.  70,  ss.  25,  26,  as  to  the 
Supreme  Court  at  Calcutta, 
repealed  by  Indian  Act  XIV 
of  i87oandS.L.R.Act,  1892. 

Repealed,   Indian  Act  XIV 
of  1870,  S.  L.  R.  Act,  1892. 

Not  reproduced.  Correspond- 
ing provisions  as  to  Calcutta 

Court  repealed  by  Indian  Act 
XIV  of  1870  and  S.L.R. 
Act,  1S92. 

Reproduced  by  s.  118. 

Not    reproduced.      Does    not 
recpaire  specific  enactment. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 
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[CH. 

Session  and 
Chapter. 

39- 
III. 

I,  s.    I. 

8.3. 

8.4. 

s.5. 

8.6. 

8.9. 

Title  and  Short  Contents. 

The  Government  of  India 

Act,  1800. 
Power   "f   directors   of    Bast 

<  lompany  to  apportion 
terril  s     and 

civil  [servants  1  • 

ernmente  of  Madras,  Bom- 

bay, and  Bt  d 

Ltion,       imwere,      and 
jurisdiction      of      Bupreme 

Court,  M.i 

BxemptioD    of    Governor    of 
Madras      and      Qovernor- 

ral  and  their  councils 

from     jurisdiction     of     Bu- 

preme Court. 

1  (if  records  t<>  Supreme 
Court. 

Transfer     of     jurisdiction     of 

Bupreme  <  lourt. 

-  of  Madras  judf 

Salaries  of  Madras  jn  • 
be  in  plat  e  of  perqui 

Allowai  judges 

Salaries  of  judges  of  supreme 

courts  .it  < '.ill  utt.i  and  Ma- 
Lei  "f  Bom- 

bay . 
I  lnli.l. 

i 

of  Boml 

Power  "I  <  loTernor  ol 
in  i  !oum  il  tn  make 

[  Qoverrj 
ni  Qov<  rnoi  from  bi ,il. 

Remarks. 

N'nt  reprodo 

,    superseded    by    24 

A  25  Vict. 

Not  reprodu  note  to 
.  Ill,  c.  63,88.  13,  14, 

supra. 
i  by  8.  105. 

Repealed  by  Indian  Act  X IV 

.   3.   !-.  :' 
See  not  QD 

as.  13,  14,  Bupra.    Bi 
in  part,  B  L  R 

Repealed,  B.  L  I: 
Not     ezpn 

by  s.  99. 

Repealed  in  part,  8.  L  R  Ai  t, 

-  . 

Nut  reprodud  d.     Salai . 
allowances    "f    high    oourl 

1  by  t lu- 

ll- under  a  \ 

■  I  by  Iii'ii  in   \  *  XIV 
of  i8>  .  B.  LR    I 

Repealed  by  Indian  A.  t   \  I  \ 

Reprod  to  gon  mon 
by  s.    -        Ri  pealed  aa  to .!.    B.  L.  R. 

1892. 
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Session  and 

Chapter. 

39  &40 
Geo.  Ill, 

c.  79,  s.  12 
(contin  tied). 

s.  17. 

ss.  18,  19. 

s.  20. 

SS.  21,  22. 

ss.  23,  24. 

s.  25. 

53  Geo.  Ill, 
c  155. 

ss.  1-32. 

ss.  33-39- 

ss.  40,  41. 

s.  42. 

s.  43. 

ss.  44-48. 

s.  49. 

s.  50. 

Title  and  Slwrt  Contents. 

Saving  of  Governor-General's 
power  to  appoint  a  vice- 
president. 

Courts  of  request  . 

Corporal  punishment 

Local  extent  of  jurisdiction 
of  Supreme  Court,  Calcutta. 

Grant  of  letters  of  administra- 
tion. 

Insolvent  debtors    . 

Power  to  appoint  judges  of 
supreme  courts  at  Calcutta, 

Madras,  and  Bombay,  com- 
missioners of  prize. 

The  East  India  Company- 
Act,  1813. 

Control  of  India  Board  over 

colleges  and  seminaries  in 
India. 

Provision  to  be  made  for  pub- 
lic education. 

Remarks. 

Salaries  of  bishops  and  arch- 
deacons. 

Such  salaries  when  to  com- 
mence and  cease. 

Such  salaries  to  be  in  lieu  of 
fees,  &c. 

Not  reproduced.  This  power 
was  conferred  by  33  Geo.  Ill, 

c.  52,  s.  53,  which  was  re- 
pealed by  2  &  3  Geo.  V,  c.  6, s.  4. 

Repealed,  9  Geo.  IV,  c.  74, 

s.  126,  which  section  is  itself 
repealed  by  S.  L.  R.  Act, iS73. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Saved  by  s.  101  (1).  Repealed 
in  part,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed  by  Prize  Courts  Act, 

1894  (56  &  57  Vict.  c.  39). 

Repealed,  S.  L.  R.  Act,  1873. 

Repealed,  S.  L.  R.  Act,  1874. 

Repealed,  S.  L.  R.  Act,  1873. 

Omitted  as  having  been 

made  unnecessary  by  al- 
teration of  circumstances. 

Repealed,  S.  L.  R.  Act,  1873. 

Not  reproduced.  These  sala- 
ries may  now  be  fixed  and 

altered  by  the  Secretary 
of  State  under  43  Vict, 

c.  3,  s.  3.  See  notes  on s.  113. 
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on  mid 
Chapli  r. 

,  111. 

0.   I 

s.  53- 

SB.  54-/"'S- 

sa.  8o,  8i. 

s.83. 

87,  88. 

Title  and  short  Contents. 

Jurisdii ■ti.iii  of  Bisbop  of  <  \il- 
cutta. 

<  !ounteraignature  of  eoclesias- 
tical  letters  patent  for  <  !al 
oatta,  Rfadr  1-.  oi   Bombay. 

■  edinga  bj 

tin-  chief  secretary  or  the 
principal  secretary  of  the 
department. 

Residence  required  to  qualify 
civil  Bervante  for  appoint- 

ments exceeding  in  value 

i'l  ,500  per  annum. 

Absence  of  military  ofE five  3 

Pro  edeni  •    of  oil  il   sei  rants 

returning  after  five  years' ace. 

Precedence  of  on  il  sen  ante   , 

Baku  ies  of  governoi  gent  ral, 
rnon  of  Madras  and 

I'.i  mbay,  mi  mben  of  coun- 
cil, and  judgi 

courts,  i"  1  ommenoe  on 
their  taking  upon  them- 

selves the  execution  <>f  their 
off) 

Allowances  for  equipment  and \  1  »j  1 

lit  marks. 

Reproduced  by  .-.  no. 
and  52  1  ztended  to  bishops 
of  Madras  and  Bombay,  and 

verbally  amended  by 
.  Will.  IV. 

93- 

Not  reproduced.     Supi 

by  47  &  48  Vict. 

Repealed,  B.  L  It.  Act, 

Amended  by  [ndian  Act  II  of 

Repealed,  s.  ]..  1: 

N  4  reproduced,    virtually  re- 
pealed   by    24    S  \ 

Repealed,  8.  L  B 

Not  reproduced.     Bee  note  on 

1  Imitted  as  ba\  ing  been  super- 
1  by  rules  of  a  1 

1  Emitted  cm  the  same  ground. 

which  this  section  amends, 
baa  been  repealed  bj 
Vict. 

Repealed,  B.  L  B    \  I 

Reproduced  by  ».  80  (  0- 

Repeal)  d  bj  I    V"i  L< 



Ill] DIGEST   OF   STATUTORY    ENACTMENTS 

;2i Session  and 
Chapter. 

53  Geo.  in, 
c.  15s, 

ss.  90-92. 

s.  93. 

Title  and  Short  Contents. 

Superannuation  allowances  of 

East  India  Company's  ser- 
vants in  England. 

s.  94.    Account  of  such  allowances  to 
be  laid  before  Parliament. 

s.  95. 

s.  96. 

ss.  97-110. 

S.  III. 

SS.   II2-I22, 

s.  123. 

s.  124 

s.  125 

55  Geo.  Ill, 
c.   84,  S.    I. 

4  Geo.  IV, 
c.  71. 

SS.   I,  2. 

s.  3. 

1691 

Power  of  Governor-General  in 
Council,  and  the  Governors 
of  Madras  and  Bombay  in 
Council,  to  make  articles  of 
war  for  native  officers  and 
soldiers. 

Power  of  advocates-general 
at  Calcutta,  Madras,  Bom- 

bay, and  Prince  of  Wales 
Island,  to  file  informations 
for  debts  due  to  Crown. 

Remarks. 

The  Indian  Presidency 

Towns  Act,  1815. 
Power    to    extend    limits    of 

presidency  towns. 

The  Indian  Bishops  and 

Courts  Act,  1823. 

Pensions  to  bishops  and  arch- 
deacons. 

Repealed,  S.  L.  R.  Act,  1873. 

-Spent. 

Repealed,  S.  L.  R.  Act,  1873. 

Not  reproduced.  As  to 
Governor-General  in  Coun- 

cil superseded  by  3  &  4  Will. 

IV,  c.  85,  s.  73,  and  not  saved 
by  24  &  25  Vict.  c.  67,  s.  22 ; 
as  to  Madras  and  Bombay 

superseded  by  24  &  2  5  Vict, 
c.  67,  ss.  42,  43. 

Repealed,  S.  L.  R.  Act,  1890. 

Reproduced  by  s.  109. 

Repealed,  S.  L.  R.  Act,  1873. 

Repealed,  S.  L.  R,  Act,  1874. 

Repealed,  S.  L.  R.  Act,  1890. 

Repealed,  S.  L.  R.  Act,  1873. 

Reproduced  by  s.  59.  Residue 
of  Act  repealed,  S.L.R.  Act, 1873- 

Repealed,  S.  L.  R.  Act,  1873. 

Not  reproduced.  See  note  (6) 
on  s.  113.  Repealed  as  to 
archdeacons  by  43  Vict.  c.  3, s.  5- 
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Session  and 

Chapter. IV, 

8.  6. 

8.7. 

Title  a 

m.  12,  13. 

8.  IS. 

Remarks. 

.  IV. 

8.5 

Residence  as  chaplain  to  oonnl 
fur  pension  as  arokd 

House    t..    be    provided    £01 
I i i ~  1 1 « •  1 »  <■(  <  ialcutta. 
i  s    of    visitations    of 

Bishop  of  <  Ialcutta. 

Power  <'f  Bishop  of  < 
unit  to  holy  or d 

itiwii,       ],. 

jurisdiction     "f     Supreme 
ut,  Boml 

Exemption    of    Governor    <>f 
Bombay    and    his    council, 

A  from 

jurisdiotion  <>f  the  court. 

S  il  tries   of   judges    when    to 
commence. 

1  a iec  to  be  in  lieu  <>f 

•  •f   Supreme   Courts, 
1  Bombay. 

ossary, 

in  view  of  the  S 
's  power  under  | 

c.  3,  8.  3,  to  fix  all'  v. 

11
  

by  e. 
 113.  

  Ex- 

led  to  Bishop
s  

of  Ma- dras and  Bomba
y  

by 

Will. 
 
IV,  c.  85,  8.  100. 

i :         luoed  by  s.  m. 

3 

13  Geo,  II  I.  0.  63,  ss.   13, 

14,  supra. 
Reprod  105. 

.-!.!:     Let, 

unnecessary  by 

i 

-     !      R      '. 

Repeal  i.  S,  1.  1:     ■ N'..t  reprodn 

1 ;,   Geo.    Ill.«. 

ipra, Repeal)  d,  3.  L  i:    \  I 
The  Indian  Sal 

and  Pensions  Act,  1825. 

Salaries  of  ipreme 

Court  . bay. 

Paj  in. nis  m  here 

preme  < lourt,    Record)  r  "f 
Prinoe  of  Wales  Island,  <a 

,8.]    1      Lot,  1890. 

by  .- 1 
in  1  .ut  by  5.  1  [j, 

rder  <>f 
1  "rin  ■    I-land,  by 
8.  L  1:.    I 

.   in  pari  by 

43  ̂   -•  3- 
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Session  and 
Chapter. 

6  Geo.  IV, 
c  85, 

ss.  6-14. 
s.  15. 

ss.  16-21. 

7  Geo.  IV, 
c.  56, 

s.  3. 

3  &  4  Will. 
IV,  c.  85, 

SS.   I,  2. 

Title  and  Short  Contents. 

ss.  3-1 S. 
s.  19. 

ss.  20-24. 
s.  25. 

ss.  26-35. 

s.  ̂ 6. 

s.  37- 

s.  38. 

Pension  of  Bishop  of  Calcutta. 

The  East  India  Officers' 
Act,  1826. 

Payments   to   representatives 
of  deceased  officers. 

The  Government  of  India 

Act,  1833. 
Continuance  of  powers,  &c,  of 

East    India    Company    till 
April  30,  1854. 

Property  of  Company  to  be 
held  in  trust  for  Crown. 

Remarks. 

Control  of  Commissioners  over 

acts  of  East  India  Company. 

Communication  of  secret  or- 
ders to  India. 

Presidency  of  Fort  William  to 
be  divided  into  two  presi- 

dencies (Bengal  and  Agra). 

Power    to    declare    limits    of 

presidencies. Y  2 

Repealed,  S.  L.  R.  Act,  1890. 

Not  reproduced.    See  note  (6) 
on  s.  113. 

Repealed,  S.L.  R.  Act,  1890. 

Reproduced  by  s.  82  (4).  Ss.  1 
and  2  and  residue  of  Act 

repealed,  S.  L.  R.  Act,  1873. 

Not  reproduced.     Spent. 

Not  reproduced.  Superseded 
by  21  &  22  Vict.  c.  106, 
ss.  1,  2. 

Repealed,  S.  L.  R.  Act,  1874. 

Repealed,  S.  L.  R.  Act,  1890. 

Repealed,  S.  L.  R.  Act,  1874. 

Reproduced  by  s.  2  (2). 

Repealed,  S.  L.  R.  Act,  1874. 

Reproduced    by    s.     14     (1). 

Amended  by  21  &  22  Vict. 
c.  106,  s.  27. 

Repealed,  S.  L.  R.  Act,  1S74. 

Not  reproduced.  This  pro- 
vision was  suspended  by  5  & 

6  Will.  IV,  c.  52,  s.  1,  and  16 
&  17  Vict.  c.  95,  s.  15,  and 

remained  in  suspension  un- 
til used  in  191 2  for  the 

establishment  of  a  Governor 

in  Council  for  Bengal.  It 

had  previously  been  treated 
as  practically  superseded  by 

the  appointment  of  alieuten- 
ant-governor  for  the  North- 
Western  Provinces  under  5  & 
6  Will.  IV,  c.  52,  s.  2. 

Not  reproduced.  Virt.  rep.  by 
28  &  29  Vict.  c.  17,  ss.  4,  5. 
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[CH. 

<  '/<<i],t<  r. 

.  Will. 
IV. 

8.  39. 

8.  40. 

Title  and  Short  C. 

I .  4J. 

83.  43,  44. 

8.45. 

B.  47. 

8.5I. 

«  lovernment  of  India  I 
ernor-General  in  Cuum.il. 

Laws     made     by 

ai  il — 
to    have    -  ime    f<>rce    in 

Indi  :  l'.uli  1 
rnent. 

to  I"-  j  1 1  ■  1  i < - i .  1 1 1  \-  noticed  bj 
Indian  courts. 

1    Il"t    l>r   D 

:  -l.it  i<  >li 

aff(  iting  nigh  oonrta 

Rules  for  prooedure  of  l 
doi  <  leneraj  in  <  lounciL 

Quorum  "f <  fovernor-Qeneral'e lative  oounoiL 

Quorum  "f  <  k>vemor-(  •■  qi  ral's executive  oounoiL 

Equality  of  votca  in — 

ti\r  oounoiL 

<  k>vernar-(  k  m  1  tl*a  legis- 
lative oounoiL 

of    power   of    Parlia- 

ment— t<i  legislate  for  Ludi  1 
t<.  oonl i"l  1  tovernoi 

1.1I  in  <  ounciL 

Bt  marks. 

by  8.  36.  The 

provision  as  to  control  of 
the    1  of    India    is 

amended  by  21  ft  22  Vi<t. 
C.    IO6,  8.  41. 

Repealed,  24  ft  25 
8.  2. 

Repealed,  8.  I..  I:     . Viet.  c.  67, 

8.  2. 

N'ut  reprodu  ■  is  no 
such  provision  in  24 Vi'  t.  c.  67. 

Not  reprodu 
as  to  laws  in  for<  e  in  I 

by   J ii- 1  i  in  A<  I    l    ■  ' 
Not  reproduced.    Spent. 

Rt  produced  by  a.  63  ( *■■).    TbJi 
ti  •11   Ml  kept    in  force 

1  ly  2  j  ft  a 

I      9  1 

I    ■ 

BS.  8,  iS. 

; I  j  -  1.  R    I ( _*). 

Reprodu  •  1  by  b.  1 1  (1). 

Not  reproduced.     Sup  1 

■ 

.   [21. 



Ill] DIGEST   OF    STATUTORY    ENACTMENTS 325 

Session  and 
Chapter. 

Title  and  Short  Contents. Bemarks. 

3  &  4  Will. 
IV,  c.  85, Laws     made     by     Governor- Not    reproduced.     This    pro- 

s. 51 General   in   Council   to   be vision   does  not  aftpear  to 

(continued). laid  before  Parliament. 
apply  to  laws  made  under 
24  &  25  Vict.  c.  67.     Spent . 

s.  52. Enactments  relating  to  Gover- Reproduced   not    in    express 
nor-General    of    Bengal    to terms,  but   by  language  of 

apply  to  Governor-General Digest. 
of  India. 

ss.  53-55- Repealed,  S.  L.  R.  Act,  1874. 

s.  5". Government     of    Bengal    by Not  reproduced.     The   power 
Governor  in  Council. to  appoint  a  Governor  in 

Council  for  Bengal  was  exer- 
cised in  191 2. 

Government   of   Madras   and Reproduced  by  s.  50  (1). 

Bombay   by   Governors   in 
Council. 

Number  of  members  of  council Virtually  repealed  by  9  Edw. 
at  Madras  and  Bombay. VII,  c.  4,  s.  2.  Not  repro- 

duced. 
Government  of  Agra Not  reproduced.  There  is  no 

Presidency  of  Agra.  Sec 
note  to  3  &  4  Will.  IV,  c.  85, 

s.  38,  supra. 
Governor-General  to  be  Gover- Repealed, S.  L.  R.  Act,  1890. 

nor  of  Bengal. 

s.  57. Power  to  revoke  or  suspend 

appointment  of  councils. 

Reproduced  by  s.  50  (3). 

Power  to  reduce  number  of Virtually  repealed  by  9  Edw. 
members  of  council. VII,  c.  4,  s.  2.    See  s.  51  (2). 

s.  58. Repealed,  S.  L.  R,  Act,  1874. 

s.  59. Powers    of    Governor    where 
there  is  no  council. 

Reproduced  by  s.  50. 

Powers  of  Governor  in  Council. \  Not  reproduced.   A  Governor 
Rights,  &c,  of  Governors  and in  Council  for  Bengal  was 
members  of  their  councils. 1       appointed  in  1912. 

Legislation  by   Governors  in Not  reproduced.     Superseded 
Council. by  24  &  25  Vict.  c.  67,  s.  42. 

Sanction  required  to  creation Not  reproduced.     See  s.  49. 
of  office  or  grant  of  salary. 

Repealed,  S.  L.  R.  Act,  1874. 
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[CH. 

Hessian  and 
Chapter. 

:  Will. 
IV.  c.  85, 

Title  and  Short  L 

Power  cf   'i  •   make 

proviaiona]  appointm 

any  •  ject,   in  oer- 
t.iin  caaea,  t"  approval  of 
<  Irown. 

Member    "f    council    tn    till 

ncy  in  office  "f  ' not-General 

Remark*. 

j  in  office  of  <  loTemor 
to  1m-  supplied  bj  membei  ol 
council,  or  (if  no  council)  by 

'   l  IV. 

Authority  of  '  teverni 
r.il   in   ( '•niii'  il   n\<  r 
local  Government*. 

Repeal  numbers  of 
oor-4  Seneral'fl  couneila by  24 Repi 

force,  by  - 

Eleprodueed  by  a.  85  (4),  (5). 

led  by  --4  A 
\  i'  t.  c.  67,  8.  50,  which 

provides  f"r  t!. 'Iras  or  Bombay  at  tin/ 
n>r.il,     lull 

the  Bcction  i>  still  in  foroe 
with  i  t  he  mten  al 

before    the   arrival    of    the 

I  I 

S 
ESdw.  Vil, 

and  repealed  in  pari 

V,  -.4. 

tlcprodui  1  '1  bj  -.  B6  (1),  (-•). 

Jed,   a-   to  (  •  .111111.111- der-in-Chief,   bj 
Modified    by 

Iw.  VI  I,  1 .  4.  ■;.  4. 

Repeal  d,  B.  L.  I:    ' 

( 1). 

Repeal 

,.f  ( ;,,\,  mora  "f  Ma     R<  prod 
draa,  Bombaj 

not  Buapended  by   \ 
:.il. 

.n.  il  t..  b  ep    K  produced  1  j  1 
incil 

informed  of  then 

i         •.  1890. 
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Session  and 
Chapter. 

3  &  4  Will. 
IV,  c.  85, 

s.  71. 

s.  72. 

b-73- 

b.  74. 

Title  and  Short  Contents. 

New  Presidency  of  Agra  nut  to 
affect  promotion  of  officers. 

Power  to  make  articles  of  war. 
Judicial  notice  to  be  taken  of 

such  articles. 

Saving   of    prior    laws    until 
articles  made. 

Removal  of  officers  by  Crown. 

Bemarlcs. 

s.  75.    Removal  of  officers  by  direc- 
tors of  East  India  Company. 

Proviso  as  to  officers  appointed 
by    Crown    on    default    of 
directors. 

s.  76.  Salaries  of  Governor-General, 
governor,  and  members  of 
their  councils. 

Governor-General,  governors, 
and  members  of  council  not 

to  accept  gifts  ;  or  to  carry 
on  trade. 

Expenses  of  equipment  and 

voyage,  &c. 

Salary  of  governor-general, 
governors,  and  members  of 
their  councils  to  be  reduced 

by  amount  of  any  pension, 
&c,  received  by  them. 

78. 

Repealed  by  2   &   3   Geo.  V, 
c.  6,  s.  4. 

Repealed,  S.  L.  R.  Act,  1S74. 

Reproduced  by  s.  63  (1)  (c). 

Not  reproduced.  Superseded, 

as  to  British  India,  by  In- 
dian Act  I  of  1872,  s.  57. 

Expired.  Articles  of  war 
made  by  Indian  Acts  V  of 

1869  ancl  VIII  0I  1911- 

Repealed  as  to  counter -signa- 
ture and  communication 

by  S.  L.  R.  Act,  1890.  Re- 
produced by  s.  21  (1). 

Reproduced  by  s.  21  (3). 

Repealed,  S.  L.  R.  Act,  1890. 

Yirtaally  repealed  as  to  salaries 
of  members  of  the  Gover- 

nor-General's council  by 
24  &  25  Vict.  c.  67,  s.  4. 

The  salaries  of  the  Governors 
of  Madras  and  Bombay,  and 
of  members  of  council,  have 
since  been  fixed  by  the 

Secretary  of  State. 
Reproduced  by  s.  117  (4),  (5). 

Repealed  by  43  Vict.  c.  3,  s.  5. 

Power  to  make  regulations  as 
to  patronage. 

Reproduced  by  s.  80. 

Amended  by  21  &  22  Vict.  c.  106, 
s.  30.     Reproduced  by  s.  90. 
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[CH. 

Session  and 
'   /"IJitT. 

Title  and  Short  Contents. Remarks. 

3  &4  Will. 
IV. 

8.  79. rnor-general,   fee,  re- 
turns to  Europe  his  office 

kted. 
I '  ,'  ion  of  nil, 

].  fee. 

Salary  and  allowai 
from  date  "f  departure  "> 
resignation. 

Salary    and    allowances    not 

payable  during 
Payment  of  Balariee  and  allow- • 

i  ■  1    breach   "1 duty. 

be  made  against  illicit 
entry  or  residence. 

i        r  to  hold  land 

8.  87. 

8.88. 

B.  89. 

B.  91. 

\'..  disabilitiee  in  r.  s] 
religion,  colour,  or  |  | 
birth. 

■ 

ad  abolishing  d 

Salaries  of  Bishops  oi  M  Mb  *- 
and  Bombay. 

of  Bishops  "f  Madras 

ami  Bombay  to  be  in  lieu  of 

Expenses  of  equipment   sad 

V  1  (J 

Jurisdiction    of     1 
M    :•      and  Bomb 

:     I 

Reproduoed  by  s. 

Reproduoed  bj  a  1171 

Repealed,  S.  L  l: 

Thki  din  <•- 
:ion  has  1..  1.    St  B 

Indian  A- 1  111  <.f  1864. 

:.  8.  i..  1:.  Aot,  1890. 

ded  by  Indian  Act  IV 

of    1- 

I 

Not  reproduce  '1.    Thii  <lir<  ••- 
tion  has  1  ■  •  >1  by 
the  passing  of  Indian 
of   i  -  1      .  Jed,  as  to 

1    K  .  S.  I.  1:.  act,  1888. 

ded  l>y  4;  Vict.  c.  J, 

i  101  '1  by  s.  1  ij. 

Not  r>  1  R        1'  '1  by \ "i.-t.  c.  5,  s.  5. 

i  by  B.  1 10. 
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Sesswi  and 
Chapter. 

3  &  4  Will. 
IV,  c.  85, 

s.93. 

s.  94. 

Title  and  Short  Contents. 

Power  to  fix  and  vary  limits  of 

dioceses  of  Calcutta,  Ma- 
dras, and  Bombay. 

Jurisdiction  of  bishops  of  Cal- 
cutta, Madras,  and  Bombay. 

Bishop    of    Calcutta    to    be 
metropolitan. 

His  jurisdiction 
Superintendence  of  archbishop 
Subordination   of   bishops   of 

Madras  and  Bombay. 

s.  95. 

s.  q6.    Pensions  of  bishops 

Remarks. 

s.  97 

s.  98. 

s.  99. 

ss.  103-107 

Payments  where  Bishop  of 
Madras  or  Bombay  dies  on 

voyage  to  India,  &c. 

Pensions  of  bishops 

Consecration  of  person  re- 
sident in  India  appointed 

to  bishopric  of  Calcutta, 
Madras,  or  Bombay. 

Visitations  of  bishops  of  Cal- 
cutta, Madras,  and  Bombay. 

Limitation  to  salary  of  arch- 
deacon. 

Limitation  to  expense  to  be 
incurred  in  respect  of 

bishops  and  archdeacons. 

Chaplains  of  Church  of  Scot- 
land. 

Grants  to  other  sects 

ss.  108-111 

s.  112.    Government  of  St.  Helena    . 

ss.  1 1 3-1 17   

Reproduced  by  s.  1 10. 

Reproduced  by  s.  no. 

"  Reproduced  by  s.  1 10. I 
I 

Repealed,  S.  L.  R.  Act,  1890. 

Not  reproduced.    See  note  (b) 
on  s.  113. 

Not  expressly  reproduced.  See 
note  (b)  on  s.  113. 

Not  reproduced.     Superseded 

by  43  Vict.  c.  3,  s.  3. 

Reproduced  by  s.  112. 

Reproduced  by  s.  113. 

[  Superseded  by  43  Vict.  c.  3, s.  3- 

Reproduced  by  s.  115. 

Reproduced  by  s.  116. 

Repealed,  16  &  17  Vict.  c.  95, 
s.  36. 

Repealed,  S.  L.  R.  Act,  1874. 

Not   reproduced.      Left   out- standing. 

Repealed,  S.  L.  R.  Act,  1874. 
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Session  and 
Title  and  Short  Contents. 

5  &  6  Will. The  India   North-W. 

IV.. 8.   I. 

vinces    Act,  1835. 

8.  2. Power  to  appoint  a  \i<  a\ 
rnor    foi    the 
••ni  l'i'.\  ii 

Qnalifioation  for  th.it  office-     . 

Power  •                 stent  of  that 

liiuknant -governor's — 
(i) ;                   .         .         . 

(2)  authority    . 

7  Will.  IV. 
A  i The  India  Officers'  Salaries 

Act,   ! 
. 

I 

,  -    !    EL  Act,  1890. 

Not  repro  : 

Reproduced  by  b.  55  (3). 

•].  8.  L  EL  .\.  it,  1890. 

in  pari 

by]  \ 

\  The    Indian   Bishops  Act, 
<  .  1842. 

irlongh  of  bishops 

Furlough  allowance  -  of  biahope 

furlough  nf  trial] 

,V   1; 

B.  I. 

Furlough    allowance    to    but 
one  bishop  at  a  tn 

Mlowai  bop  of 
1  laloutta. 

rodn     I     Be 

by  43  Viet  c.  3,  s.  3. 

62,  and 
*•  3- 

[ooed.Su 
\     I 

The  Government  of  India 
1853. 

( !ontinnanoe  oi  pc  L  R.  Act,  191*. 
India  Company. 

        1:  l     1:     \  ■ 

I  Will.  IV. 

,1  into  two  presidencies 

•  ontinuancc  of  5  ft  6  Will.  IV. 
■  point 

mint  of  .1  Lieutenant 

DOT    of    the    North  -U 
Proi  u 

Not  reprodn 
.   Will.   IV. 

supi 

Will.    IV.  0.    $2,  8.  2, 

sill  ■ 
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Session  and 
Chapter. 

16  &  17 
Vict.  c.  95, 

s.  16. 

Title  and  Short  Contents. 

s.  iS. 

ss.  20,  21. 

ss.  22-24. 

s.  25. 

s.  26. 

s.  27. 

Power  to  declare  that  the 

Governor-General  shall  not 
be  Governor  of  Bengal. 

Power  to  appoint  a  governor 
of  Bengal. 

Cesser  of  power  to  appoint  a 

deputy-governor  of  Bengal. 
Power  to  appoint  a  lieutenant- 

governor  of  Bengal. 

Service  qualification  for  office 

of  lieutenant-governor. 
Power  to  declare  and  limit 

authority  of  Lieutenant- 
Governor  of  Bengal. 

Power  to  constitute  one  new 

presidency. 
Power  to  authorize  the  ap- 

pointment of  a  lieutenant- 
governor,  and  to  declare  the 
extent  of  his  authority. 

Remarks. 

19.  Enactments  as  to  existing 
presidencies  to  extend  to 
new  presidencies. 

Fines,  forfeitures,  and  es- 
cheats to  form  part  of  the 

revenues  of  India. 

Disposal  of  escheats,  &c. 

Spent.  See  declaration  made 
by  notification  of  March  22, 

1912. 
Covered  by  s.  50. 

Repealed,  S.  L.  R.  Act,  1892. 

Xot  reproduced.  Spent.  Gov- 
ernor substituted  for  lieu- 

tenant-governor in  1912. 
Reproduced  by  s.  55  (3). 

Repealed  by  S.L.R.  Act,  1892. 

Not  reproduced.    The  power 

'    of  appointing  a  lieutenant- 
governor  was  exercised  and 
exhausted  by  the  appoint- 

1    nient   of   a  lieutenant-gov- 

'    ernor  of  the  Punjab  in  1854. 

Repealed,  28  &  29  Vict.  c.  17, s.  3. 

Not  reproduced. 

Repealed,  S.  L.  R.  Act,  1878. 

Repealed,  24  &  25  Vict.  c.  67, 
s.  2. 

Repealed,  S.  L.  R,  Act,  1878. 

Repealed,  24  &  25  Vict.  c.  67, 
s.  2. 

Reproduced  by  s.  22  (3)(c),(d). 

Reproduced  by  s.  34. 
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Session  and 

Chajitf  r. 

16  &  17 

-»■. 

13. s. 

Vict, 

Tide  and  Short  C 

era   to    report    on    1 

proposed  by  the  [ndi 
<  '.inn 

Regulations  as  to  leave  ami 
furlough. 

Sal  uies     "f     eonunander  in- 
chief     in     Iiuli.i     ;ui«l     lie  ii- 

'Die    Government    ol    Ii  dia 
Act.  1854. 

Authority  for  p  1 

p  it-  nt  under  t  b 
Counter-signature  of  warrants 

under  tin-  I: 

. 

•  '  take  territory  under 
immediate    authority 

management  of  tin    1 
nor-Qeneral  in  Council. 

is  to  laws    . 

Power    to    ili  olare    authority ■ 

ami  tin-  North- Western  Pro- 

1  1,8.  I-.  1:.  A  t.  1892. 

LB    '   ■ 

1.8.L.B    ' 
.  80. 

IK.. 

8.  I..  1:.   ! 

3.L.R.4 

Rcproduoi  d 

Powi 
fern  d  to  Lieutenant-Go 

nor   of    !'•'  Dgal   01 ■  in  Provin 

■  il. 

■  if   India   to 

rnor  of 

Not  reproduced. 

Definition  "f  '  India  ' 

LB     ' 
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Session  and 
CJiapter. 

Title  and  Short  Contents. Remarks. 

17  &  iS 

Vict.  c.  -JJ,    Act  to  be  construed  with.  16    Not  reproduced, 
s.  8.        &  17  Vict.  c.  95. 

21  &  22        The    Government   of  India 

Vict.  c.  106,  Act,  1858. 
s.  1.    Transfer    of    government    of 

India  to  the  Crown. 

Definition  of  '  India  ' 

s.  2.    Government  of  India  by  the 
Crown. 

Revenues  of  India  .         .         .J 

s.  3.    Secretary  of  State  to  exercise 

powers  of  East  India  Com- 

pany. 
Counter-signatures     of     war- 

rants. 

s.  4.  Number  of  Secretaries  and 
Under-Secretaries  of  State 
who  may  sit  in  House  of 
Commons. 

s.  6.    Salary  of  Secretary  of  State 
and  Under-Secretaries. 

s.  7. Number  of  members  of  Coun- 
cil of  India. 

s.  3. First  members  of  council 

s.9. Vacancies  in  council 

s.  10. Not  less  than  nine  members 
of     the     council     to     have 
resided  in  British  India. 

s.  1 1 .  Members  of  council  to  hold 

office  during  good  beha- 
viour. 

Removal  of  member  on   ad- 
dress of  Parliament. 

s.  12.  Seat  in  council  disqualifica- 
tion for  Parliament. 

s.  13.  Salary  of  members  of  council. 

Not  reproduced.     Spent ;   see 
s.  1. 

Sec  definitions  in  s.  124. 

Reproduced  by  s.  1. 

Reproduced  by  s.  22  (1),  (2). 

1 
f  Reproduced  by  s.  2. 

Amended   by   27    &   28   Vict. 
c.  34.     Left  outstanding. 

Repealed,  S.  L.  R.  Act,  1878. 

Reproduced  by  s.  2  (4). 

Amended  by  7  Edw.  VII, 

c.  35,  s.  1.  Reproduced  by 
s-  3  (1). 

Repealed,  S.  L.  R,  Act,  187s. 

R  epcaled,  S.  L.  R.  Act,  1892. 

Reproduced  by  s.  3  (3). 
Amended  by  7   Edw.   VII, 

c.  35,  s.  2. 

Not  reproduced.  Superseded 

by  32  &  33  Vict.  c.  97,  s.  2, 
as  amended  by  7  Edw.  VII, 

c.  35,  s.  4. 
Reproduced  by  s.  3  (8). 

Reproduced  by  s.  4. 

Reproduced  by  s.  3  (9).  Amen- 
ded by  7  Edw.  VII,  c.  3 5 ,  s.  3. 
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Vict 
B.   14. 

88.    ! 

8.   18. 

8.  I9. 

■ 1 

8. 

8. 

8. 

Rstablishmi  1 
te. 

<  lompensatioD  to  offii 

nnuation  allowance  to 

from 
home  establish] 

India  Company  I     3 
of  .St  Hslimont. 

Superannuation  allowanoe  to 
officers  appointed  on 

taryi    -  bablisbment 

incil  <>f  India 

Signatun-     and     addn 
orders,  i 

Committees  <■!  1  ouncil, 

ut    and  Vioe-presidi  nt incil. 

Quorum  <■(  Council 
Who  to 
1  ,,11111  ii  i     uotwith- ocy. 

-,  w  In  n  to  be  held 

Submission  "f  orders  t"  ooun- 
i  il  and  record  "f  opinions. 

I'i"\  Wion  for  eases  of  u 

<  ommnnioation  •  I 
to  India. 

8.   5,    win .  I  j  B.  LB 

Reproduce  1  by  s.  18. 

J.L.] 

Not  1 

Reproduced  bya 

by   1   &   -  Geo,    V. 
8.    I. 

Reproduced  by  a.  6. 

Reproduced  by  a  1 1. 

Repro  s  (t ).  (-). 

Reproduced  by  s.  7  (1). 
Reprodui  ed  bj 
Reproduced  bj 

Reproduoi  'I  by 

i  by  a  i". 

luoed  by  a  i-\ 

. 

Reprodui  ed  by  a  14  (1). 

i.    Reprodui  ed  !■>  a  1  »  (-). 

Appointment  by  I 

il 

Fourth   ordinary   member 
of 

mi  iL 
mors  of  pi 

•eatos  general      . 

Reprodui  ed  by  a 

Repeal  d,  8.  L  B 

r  .1  by  s.  109. 
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Session  and 
Chapter. 

Title  and  SJiort  Contents. Remarks. 

Vict.  c.  106,  Appointment  of  members   of    Repealed,  S.  L.  R.  Act,  is;s. 
s.  29        councils   of   governor-gene- 

(continued).        ral  and  governors. 
Appointment    of    lieutenant-    Reproduced  by  s.  55  (2). 

governors. 

s.  30.    Regulations  as  to  the  making    Reproduced  by  s.  90. 
of  appointments  in  India. 

Power  to  restore  officers  sus-    Not  reproduced, 
pended  or  removed. 

s.  31.  !   Repealed,  S.  L.  R.  Act,  1878. 

B.  32.    Regulations  for  admission  to    Reproduced  by  s.  92. 
covenanted  civil  service. 

s.  33.    Cadetships  and  other  appoint-    Reproduced  in  substance  by 
ments.  s.  20  (1). 

s.  34.    Regulations  for  admission  to    Spent, 
cadetships. 

s.  35.    Selection  for  cadetships 

s.  36.    Mode  of  making  nominations 
for  cadetships. 

Reproduced  in  substance  by s.  20  (1). 

Not  reproduced.  Virtually 

repealed  by  abolition  of 
Indian  Army. 

s-  37- 

s.  38. 

s.  39. 

s.  40. 

Regulations    as    to    appoint-    Reproduced  by  s.  20  (2). 
ments  and  admission  to  ser- 
vice. 

Removal  of  officers  by  Crown    Reproduced  by  s.  2r  (2). 
to     be     communicated     In 

Secretary      of      State      in 
Council. 

Property,  &c,  of  East  India 

Company — 
To  vest  in  Crown Not  reproduced.     Spent. 

To  be  applied  for  purposes  t  Reproduced  by  s.  22  (1). 
of  government  of  India. 

Power  of  Secretary  of  State —  \ 
(1)  To  sell,  mortgage,  and    Rcjiroduced  by  s.  31. 
buy  property. 

(2)  To  make  contracts        .    Reproduced  by  s.  32  (1). 

s.  41.  ;  Control  of  Secretary  of  State 
over  revenues  of  India. 

Reproduced  by  s.  23. 
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Chapter. 

Tide  and  Short  Content*. St  marks. 

21  & 

Vict.  c. 

8.42.    Application  of  revenues. 
Honey  Tested  in  Grown 

cruing  from  property  to  be 

applied  in  aid  of  revenues. 

8.44. 

8.45. 

8.46. 

B.49. 

8.   57. 

Account  <>f  E  I  State 
in  Council  with  Bank. 

lie  opened  at 
Bank. 

Every  such  account  to  be  a 
public  account. 

I 

as  to  sale  and  purchase  of 
stock. 

Disposal  of  other  BOOUlil 

■ 

.of  bonds    . 

of    issuing    n 
fur  payment. 

Audit  uf  (ndian  aoooonta 

innually  laid 
before  Parliament. 

ConununioatioD  to  Parliamenl 

<if  ordera  for  oommenoing 
host  il 

Expenses  "f  military  open 
tionf  !••  yond  the  frontier. 

Military  and  naval  foi 

India  <  iompany  t  rans- 
itut he  <  i"« m. 

Indian  forces  oi  <  frown   . 

■  Reprodnot  i  by  a  22  (4). 

Amended   by  23 

c.  41,  s.  3,  and  26  &  . 

c.  j$,  b.  16.    Reproduced  by 
8.    25. 

Repeal  d,  8.  L  K.  A<  t,  1878. 

Not  reprodm  ed.    Spank 

(6). 
RepeaU-.l.  -1.1: 

Reprodaoed  by 

!:•  pealed,  B.  L  R 

... 

by     '  inli-r     in     <  "inii  il     of 
An 

Reprodm  ed  by 

100. 

Si  :  ■  nit-  of  B  hsi   India  <  lom<    Nol  rep 

pany    transfi  rred    to    the 

n  11. 



Ill 

Session  and 
Chapter. 

Title  and  Short  Contents. Remarks. 

21  &  22 

Vict.  c.  106, 
s.  59. Orders   of   East   India   Com- 

pany. 

Reproduced  by  s.  123. 

s.  60. Cesser  of   functions    of    pro- 
prietors   and    directors    of 

East  India  Company. 

s.  61. Board  of  Control  abolished    . 
'>  Repealed,  S.  L.  R.  Act,  1892. 

s.  62. Records,   &c,   of  East  India 

Company  to  be  delivered  to 

Secretary  of  State  in  Coun- 
cil. 

s.  63. Exercise  of  powers  of  gover- 
nor-general   before    taking 

seat  in  council. 

Reproduced  by  s.  84. 

s.  64. Existing    provisions     to     be    Not  expressly  reproduced.  See 
applicable  to  Secretary   of        general  saving  in  s.  121. 
State  in  Council,  &c. 

s.  65. Rights  and  liabilities  of  the    Reproduced  by  s.  35. 

Secretary  of  State  in  Coun- 
cil. 

s.  66.   Repealed,  S.  L.  R.  Act,  1878. 

s.  67. Treaties,  liabilities,  and  con-    Reproduced  by  s.  122. 
tracts  of  East  India  Com- 

pany. 
s.  68. Secretary  of  State  and  Coun- 

cil of  India  not  personally 
liable. 

Reproduced  by  s.  35  (4). 

ss.  69,  70. Repealed,  S.  L.  R.  Act,  1878. 

s.  71. East  India  Company  not  to  be  ] 
liable  in  respect  of  claims 
arising    out    of    covenants 
made  before  Act. 

Not  reproduced.  East  India 
Company  dissolved. 

ss.  72,73. Repealed,  S.  L.  R.  Act,  1878. 

s.  74. Commencement  of  Act    . Repealed,  S.  L.  R.  Act,  1892. 

s.  75. 

22  &  23 
Vict.  c.  41, 

S.  I. 

1691 

The   Government   of  India 

Act,  1859. 

Power  to  sell,  mortgage,  and 

buy  property  and  make  con- 
tracts in  India. 

Z 

Reproduced  by  s.  li  {l)>  (2)» 

(4). 
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Bank  of  England 

8.  4.     Validity    <.{ 
before  passing  of  A 

Jjitto  .  .  .  . 

ution  of  contracts  D 

rotary  of  Si 

tions  by  or  against  E 

tary 

The  Indian  Civil  Service 

Act,  1801. 

Validation  "f  appointments    . 

11  d  to  cover 
1  i\  ii  sei  \  ice, 

is.  :.  4.    Power  to  make  provisional  ap- 

pointments in  <  • 

s.  5.  I 

-   I  ing     aa     to     lieutenant 
1  nor. 

I '  [II, 

Sch 
D  in''  '1  1 1  ■ 

T'  ■     I  !'li. in  Councils 

I 

Bhorl  nil"      .... 

1  of  enact  m< 

Nomber  <>f  membi  1 
i  mil. 

Amen.;  1    Vict. 

(2). 

1  l>y  s.  }}  (3). 

Reproduced  1  >y  s.  25  (3). 

Not  ;  Speak 

Amended    by    3     Edw.     VII. 
c.  1 1 .       2.     Bepn   i  . 

1  by  s.  35  (1). 

I,  -  L  1:    I 

In.  .-.I  by  - 

Schedule  II  does  not  include 

lientenanl  ■governor. 

-  bednk  II. 

Nut  1  S|>.  nt. 

Spent. Amended    I 
1:  epro  1 
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->  in 

Session  and 
Chapter. 

24  &  25 
Vict.  c.  67, s-  3 

(continued). 

Title  and  Short  Contents. 

Number  of  appointments  to 
be   made   by   Secretary   of 
State. 

Proportion   of   members   wbo 
must  have  served  in  India. 

Member  to  relinquish  military 
duty. 

One  member  to  be  a  barrister. 

Number   of  appointments   to 
be  made  by  Crown. 

Power  to  appoint  commander- 
in-chief  an  extraordinary 
member. 

s.  4.    Present  members  of  governor- 

general's    council    to    con- tinue. 

Power    to    appoint    a    fifth 
member. 

Salary  of  members 

s.  5.  Power  of  Secretary  of  State, 
or  Crown,  to  make  pro- 

visional appointment  to 

office  of  member  of  gover- 

nor-general's council. 

s.  6.    Appointment   and   powers   of 

president  of  governor-gene- 
ral's council. 

Powers     of    governor-general 
when  absent  from  council. 

s.  7.  Absence  of  governor-general 
or  president  from  council. 

s.  8.    Power    to    make    rules    and 

orders    for    governor-gene- 
.  ral's  executive  council. 

s.  9.    Council,  where  to  assemble 
Governor  of  Madras  or  Bom- 

bay, when  to  be  an  extra- 
ordinary member  of  gover- 

nor-general's council. 
Lieutenant-governor,  when  to 

be  an  additional  member  of 
the  council. Z2 

Remarks. 

Repealed  by  S.L.R.  Act,  1878. 

Reproduced  by  s.  39  (3). 

Reproduced  by  s.  39  (4). 

Reproduced  by  s.  39  (3). 

Reproduced  by  s.  39  ( 1 ) .  All 
members  are  now  appointed 
by  the  Crown.  See  32  &  33 
Vict.  c.  97,  s.  8. 

Reproduced  by  s.  40  (1). 

Not  reproduced.     Spent. 

Not  reproduced.     Spent. 

Reproduced  by  s.  80. 

Reproduced  by  s.  83.  As  to 
Secretary  of  State  superseded 

by  32  &  33  Vict,  c.  97,  s.  8. 

Reproduced  by  s.  45. 

Reproduced  by  s.  47  (1). 

Reproduced  by  s.  46.  Amended 

by  9  Edw.  VII,  c.  4,  s.  4. 

Reproduced  by  s.  43  (2). 

Reproduced  by  s.  42  (1). 
Reproduced  by  s.  40  (2). 

Reproduced  by  s.  60  (5).  As 
to  chief  commissioners,  see 

33  &  34  Vict.  c.  3,  s.  3. 
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24  A 

8.  IO. 
Appointment     of     additional 

members     of     counei]     for 

legislation. 

Amended  by  9  Edw.  VII,  e.  4, 
8.  1  (1).    Repealed  in  part  by 

Lw.  VII,  c.  4.  b.  8.     Re- 

produced by  s.  60. 

B.  II. Term   of   < .fllcc   of  additional 
mem 

Reproduced    by   s.    60.     Re- 
■    by  9  Bdw. 

\  II.  «.  :.  a  8. 

8.   12. Resignation      of      additional 
member. 

duoed  l>y  s.  SS  (1). 

8.  13. 
Power    for    governor-general 

U    vacancies   of   addi- 
tional members. 

led,  55  &  56  Viet.  c.  14, 
a  4. 

s.  14. 
Incompleteness  of  proportion 

of  non-official  members  not 
to  invalidate  law. (6). 

B.  15. 
President,  quorum,  and  0  usl  - 

ing  vote  al  legislate  ■ 
of    tin-    go\i  Hi'  : 

ral'a  connciL 

Reproduced  by  a  62.  Amended 
and    repealed    in    pari    bj 

lw.  Vil.  a 
ting 

lb]  3.L.R   A  t.  1892. 

*.  17.    Times   and    |  I 

quenl  legislative  mi 

l '  .        foi    conduct    of    i 

lative  l'ii  . 

\    ■  nt  of  governoi 
of  hi.-  council. 

of  Crown  to  disallow 

live    pow<  r  of   l 
ii"i  •< .'  ii'  ral  in  ( iounciL 

01  r.d     111     1 
not  to  have  pon 

•  •  ct — 

(1)    Tho    Indian    CounoUS 
Act,  1861,  or 

I:,  produi  1  •!  bj 

Reprodw  ed  bj 

Amended  by  9  Edw.  VI  I.  c.  :. 
lo  produi  ed  bj 

1  by  a  63  (1),  (4)- 

Reproduoed  bj  a  63  (-)• 

luced  by  s.  6j  (j)  (a). 
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Session  and 
Chapter. 

24  &  25 
Vict.  c.  67, 

s.  22 

(continued). 

Title  and  Short  Contents.  Remarks. 

(2)  3  &  4  Will.  IV,  c.  85, 
16  &  17  Vict.  c.  95,  17  & 

18  Vict.  c.  -j j,  21  &  22 
Vict.  c.  106,  or  22  &  23 
Vict.  c.  41,  or 

Not  reproduced.  So  much  of 
these  Acts  as  is  now  in  force 

is  embodied  in  the  Digest. 
As  to  3  &  4  Will.  IV,  c.  85, 
ss.  84  and  86,  see  32  &  33 

Vict.  c.  98,  s.  3,  as  partially 
repealed  by  S.  L.  R.  (No.  2) Act,  1893. 

Reproduced  by  s.  63  (2)  (c), 

Reproduced  by  s.  63  (2)  (d). 
Reproduced  by  s.  63  (2)  (b). 

(3)  Any  Act  enabling  the 
Secretary  of  State  to  raise 
mone}r,  or 

(4)  The  Army  Acts,  or 
(5)  Any  Act  of  Parliament 
passed  after  i860  affect- 

ing Her  Majesty's  Indian territories. 

Governor-General  in  Council 

not  to  have  power  to  pass 
laws  affecting  authority  of 
Parliament,  &c. 

s.  23.    Power  to  make  ordinances     . 

Such     ordinances     may      be 
superseded  by  Acts. 

s.  24.  Laws  made  by  Governor- 
General  in  Council  not  in- 

val'd  because  affecting  pre- 
rogative of  the  Crown. 

Validation  of  laws  made  for 

the  non-regulation  provinces. 

s.  26.  Leave  of  absence  to  ordinary 
members  of  council. 

s.  2~.   Vacancy  in  ofhee  of  ordinary    Reproduced  by  s.  87. member  of  council. 

Reproduced  by  s.  63  (2).  The 
reference  to  the  East  India 

Company  is  omitted  as  ob- 
solete. 

Reproduced  by  s.  69. 

Not  reproduced  ;    covered  by s.  63  (4). 

Reproduced  by  s.  79  (a). 

Not  reproduced.     Spent. 

Reproduced  by  s.  81. 

s.  28.  Power  to  make  rules  and 
orders  for  Executive  Coun- 

cils of  Madras  and  Bombay. 

s.  29.  Appointment  of  additional 
members  of  council  for 

Madras  and  Bombay. 

s.  30.  Term  of  office  of  additional 
members. 

s.  31.    Resignation      of      additional 
member. 

Reproduced  by  s.  54  (2). 

Reproduced  by  s.  71.  Re- 
pealed in  part  by  9  Edw. 

VII,  c.  4,  s.  8. 

Reproduced  by  s.  71  (7).  Re- 
pealed in  part  by  9  Edw. 

VII,  c.  4,  s.  8. 

Reproduced  by  s.  8S  (1). 
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Session  and 

pier. 

Title  and  Short  ConUnts. I 

24  A 
yj,.t    ,.   ,  -     Power  for  governor  "f  presi- 

dency  to   till    1 
additional  men 

[neoro]  I  proportion 
a-official  memb 

to  invalidate  law. 

President  01  coun- 
cil. 

Quorum  and 

legialativi    1 

Mil:.' 

Time  and  place  "f  Legisl 

IIXx  ' 

1 1  ill-  -  for  oonduol  of  bn 

at  legislative  n 

•  ive  meet- 

ings. 

\     ■  •  of  governoi  I 
1  council. 

\--.  i,'  of  govt  Mr  t  -■  in  ral  to 
such 

I  Crown  to  disallow 
snob 

ialative    powers    <•(    looal 
conneils 

Powi  r  i"  repeal  laws  made  in 
[ndis  before  1 

islature  no!  to  have 

f  Par- 

liarm  nt. 
n  quired    to  le| 

t  i  <  -11    by    1"'  '1    ooui 

Power  to  esl  nlilLsh  I 

in  Bengal,!  beNorth-vl 
and  tin-  Punjab. 

Repea  *.  c.  14, 

s.  4. 

Amended  by  9  Edw.  \  II.  0.  j. 
dm  ed  by  s.  72 

Repealed  in  pari  and  an 
by  <>  Edw.  VI  I.  c.  4.  1 
dm  ed  bj  a  72(1),    . 

It.  peal<  l   B.  L  B 

!!•  produoi  '1  by  .-.  ;-_•  (;). 

II'  produi  •  •!  bj  -.  7/  (;). 

Reproduced  bj  a  ;y  (1),  (2), 

(4)- 

|)i  (4)- 

It  ('•)• Reproduced  by  s.  76  (1  )• 

Amend)  '1    bj  \     ' 
0.    M. 

1  0- 

■>|H|lt. 
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Session  and 
Chapter. 

Title  and  Short  Contents. Remarks. 

24&25 

Vict.  c.  67,    Constitution    of    councils    of 
s-  45-        lieutenant-governors. 

Procedure  at  meetings  of  lieu- 

tenant-governor's council. 

s.  46.  Power  to  constitute  new  pro- 
vinces and  to  appoint  a  lieu- 

tenant-governor for  each, 
and  declare  and  limit  his 
authority. 

s.  47.  Power  to  fix  and  alter  boun- 
daries. 

Saving  as  to  laws    . 

s.  48.  Legislative  powers  of  Lieu- 
tenant-Governors in  Coun- 

cil. 
Nomination  of  members  of 

lieutenant-governors'  coun- 
cils. 

Conduct  of  business  in  lieu- 

tenant-governors' councils. 
Assent  to,  and  disallowance 

of,  acts  of  lieutenant-gover- 
nors' councils. 

s.  49.    Previous  assent  of  Crown  to 

proclamation — 
Constituting  councils 
Altering  boundaries  . 
Constituting  new  provinces 

eb.  50,  51.  Governor  of  Madras  or  Bom- 
bay to  fill  vacancy  in  office 

of  governor-general. 

s.  52.    Saving      of     certain     rights, 
powers,  and  things  done. 

s.  53     Meaning  of  term  '  in  council.' 

s.  54. 

Superseded  in  part  by  9  Edw. 

VII,  c.  4,  ss.  1  (2),  6.  Repro- 
duced by  s.  72,  (1),  (2),  (3). 

Reproduced  by  s.  75.  Re- 
pealed in  part  by  9  Edw. 

VII,  c.  4,  s.  8.  Amended  by 
9  Edw.  VII,  c.  4,  s.  4. 

Reproduced  by  s.  74. 

Reproduced  by  s.  74  (1). 

Reproduced  by  s.  74  (2). 

Reproduced  by  s.  76. 

Reproduced  by  ss.  y^,  79  (6). 

Reproduced  by  s.  jy. 

Reproduced  by  s.  78. 

Reproduced  by  s.  74. 
Reproduced  by  s.  74. 
Reproduced  by  s.  74. 

Reproduced  by  s.  85.  Amended 
as  to  Bengal  by  2  &  3  Geo.  V, 
c.  6,  s.  4. 

Reproduced  by  s.  121. 

Effect  reproduced  by  language 

of  Digest,  see  ss.  50-54,  &c. 

Repealed,  S.  L.  R.  Act,  1878. 
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8easion  and 

Chapter. 

8.    I. 

B.  3- 

B.4. 

B.  5. 

' 

The   Indian   High  Courts 

Act,  1801. 

i '  tabliab  big] 
1'  utta,    Hadi  1 

■  ition  <>f  those  <  • 

"f  nfliff  of  jll<L"  'S 
1         nation  of  judges  to   be 
submitted  I 
1.1I  hi  Lot  al  <  Un  ernmi  at. 

1.  ik  e  of  jadgi  1 

j  in  offioe  "I  chief  jus- 
tioe  hi  ■'! In  1  j  . 

Abolition  of  supn 

COli: 
1  ion    and 

biab  ootu 

y.'i  mark*. 

s.  11.    i*i..  iplioable   1 
|in  in.-    courts    and    judgi  - 
thereof   to   apply    1 
(Ulllls     .l||l|     jl|,| 

Pi  . 

1  '  Liotion    bj 

00m 

■■  '  1     ( Ihief    ju-i ioe    to    detoi mine 
what  ■  alone 
or  in  1 1n-  iii\  i-i""  ' 

I  of   1  M  itli 

i.    pi    1       to        ubordinate 

Powea  to  eatablieb hi. 

!.    R 

' ■:<  liili  il 

by  1  t  -r.  1,3. 

I,  B.  L.E    I  ■.  1878. 
dooed  tiy  h.  97  (1). 

Reproduced  by  a  07  (jj. 

!:•  produi  ad  1 

(1 ). 

RepeaL    . 

1.  i;     a  ' . 

■  I  by  as.  101,  i<>s— 8. 

\..i  reproduced.  Bpi  m. 

Eleproduoi  d  bj   •.  103  (1). 

Eteprodui  1  d  by  a  103  (-•). 

1 ! 

pr  dm  ■  'I.      Ex 
by    '  -1  iMi-liiin  ni    '  i| Mi.1l1.1i1.nl.    Bin  ■ 

1 .  \  1  \  1 1 1  by  1   .'■ 
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Session  and 

Chapter. 
Title  and  Short  Contents. Remarks. 

24  &  25 

Vict   c   ioj    dumber  and  qualifications  
of 

J       judges  of  new  courts. 

{continued).    Provisions  applicabl
e  to  new courts. 

s.  17.  Power  to  revoke,  alter,  or  sup- 
plement letters  patent  of 

hicrh  courts. 

s.  19.    Definition  of  '  barrister 
Local  government  . 

28  &  The  Indian  High  Courts 

Vict.  0.  1;,  Act,  1865. 

s.  1.  Extension  of  time  for  granting 

new  letters  patent  for  high 
courts. 

Power  to  make  orders  altering 

local  limits  of  jurisdiction 

of  high  courts. 

s.  4.    Power  to  disallow  such  orders. 

s.  6.  Saving  of  legislative  powers 
of  Governor  -  General  in 

Council. 

28  ̂   29         The  Government  of  India 
Vict,  i  Act,  1865. 

s.  1.  Power  of  Governor-General 

in  Council  to  legislate  for 

British  subjects  in  Native 
States. 

Foregoing  section  to  be  read 
as  part  of  s.  22  of  24  &  25 
Vict. 

s.  4.  Power  to  appoint  territorial 

limits  of  presidencies  and 

lieutenant-governorships. 

Covered  by  ss.  96-103. 

Spent.  Repealed  as  to  U.  K. 
by  S.  L.  R.  Act,  1S93. 

Repealed  by  28  &  29  Vict, 

c.  15,  s.  2,  which  section  is 
itself  repealed  by  S.  L.  R. 
Act,  1S7S. 

Reproduced  by  s.  96. 

Reproduced  by  ss.  07  (2),  100, 

Repealed,  S.  L.  R.  Act,  1S95. 

Repealed,  S.  L.  R.  Act,  1S7S. 

-  Reproduced  by  s.  104. 

Repealed,  S.  L.  R.  Act,  1S7S 

Reproduced  by  s.  104. 

Reproduced  by  s.  63  (1)  (6). 

Section  22  is    reproduced    by s.  63. 

Repealed.  S.  L.  R.  Act,  1S7S. 

Reproduced  by  s.  ?-. 
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Session  and 

28  &  29 

Vict.  • 

8.3. 

and  Short  Contents. 

Disallow 

<  »f  proclamation  alter- 
ing boundaries  of  pro\  ino  . ■ 

entire 

district. 

The  Government  of  India 
1800. 

ies  in  ( iouncil  of  India 
t'.  be  filled  by  E 

|.  1  in  of  office  of  member  <>i 
n^  il  of  India. 

ippoinl  iiHini..  1  . 
Formei  Aol  »to  apply  to  future 
mem 

ition  "f  member  . 

Pension     <>f     membi  1 

pointed  before  the 

Appointment       <>f      ordinary 
members  <>f  thi 
tla-  I    and 

Remarks. 

32  * 
.-.  I. 

The  Indian  Councils  Act, 
186 

rnor-<  lent  ral 

in  < Soum  il   to  legislate  f'>r 

native  Indian  sul>j<-cts. 

,    Will 

IV, 

' 
nt  of  India 

1870. 

_-11l.it  i. 

I"'        Milt         t" 

trol    and  prioi 

ror.  (-"). 

pror.  (1 ). 

luoed  liy  s.  3  (2). 

\\>  produi  ed     by 

Amended  by  /    Ed«     Nil. 
■ 

Reproduced  by  s.  3  (3). 

produi  cd  by  1  u 

of  I ' 

L    I 

Reprodui  1  'l  bj  a  3  (7). 
-.  1.  1; 

'     . 

Reproduced  l>> 
I 

5>  (>)• 

Reproduced  by  b.  63  (1)  (<"). 

.   -    1.   1:    Act,  1883. 

I  by  l.tnguago 
of  D 

,  ■  , 
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Session  and 
Chapter. 

33  &34 
Vict.  c.  3, 

s.  4. 

Title  and  Short  Contents. 

Lieutenant-governor  or  chief 
commissioner,  when  to  be 
an  additional  member  of 

i_fi  ivernor-ffeneral's  council. 

Remarks. 

s.  5.  Power  of  governor-general  to 
act  against  opinion  of  coun- 
cil. 

s.  6.  Power  to  appoint  natives  of 
India  to  offices  reserved  to 

the    covenanted    civil    ser- 

Reproduced  by  s.  60  (5). 

Repealed,  S.  L.  R.  Act,  iSS'3. 
Reproduced  by  s.  44  (2),  (3). 

Reproduced  by  s.  94. 

33  &  34  The  East  India  Contracts 
Vict.  c.  59,  Act,  1870. 

s.i.     Validity  of  deeds,  &c. 

s.  2.  Power  to  varjT  form  of  execu- 
tion of  assurances. 

34  &  35  The  Indian  Councils  Act, 
Vict.  c.  34,  1871. 

s.  1.  Validation  of  Acts  of  local 

legislatures  conferring  juris- 
diction overEuropean  British 

subjects. 

s.  2  Committal  of  European  British 
subjects. 

s.  3. 

34&35 
Vict.  c.  62, 

s.  1. 

Power  of  local  legislatures  to 
amend  and  repeal  Acts 
declared  valid  by  Indian 
Act  XXII  of  1870. 

The  Indian  Bishops  Act, 
1871. 

Power   to   make   rules    as   to 
leave  of  absence  of  Indian 

bishops. 
Proviso     as     to     limits      of 

expense. 

37  &  38  The  Colonial  Clergy  Act, 
Vict.  c.  77,  1874. 

s.  13.    Provisions      as       to      Indian 
bishops. 

Repealed,  S.  L.  R,  Act,  1SS3. 

Reproduced  by  s.  33  (2). 

Reproduced  by  s.  79  (c). 

Xot  reproduced.  Made  un- 
necessary by  Indian  Act  V 

of  1898. 

Xot  reproduced.  Superseded 

by  55  &  56  Vict,  c,  14.  s.  5. See  s.  76  (4). 

Reproduced  by  s.  114. 

Reproduced  by  s.  113. 

Reproduced  by  s.  no  (5). 
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[CH. 

Session  and 
Chapter. 

37  &  38 Vkt.  c.  91, 
p.  1. 

s.  1. 

Tide  and  Short  Contents. 

The  Indian  Councils  Act, 
1874. 

•  0  appoint  a  sixth  mem- 

ber nor-general's coun<  il. 
•  »ns  as  to  other  mem- 

to  apply  • member. 

cth  member  to  b 

member  for  public  h 

to  iliminisli  number  of 
memb 

•  <  •  1 1 1 1<  il   to   live. 

When  aamber  diminished,  ao 

temporary  appointment  t<' 
be  made. 

Sai  ing  of— 

( 1 )  .  ■ 

(2)  I  1  rnor- 

peot  of  his council. 

The  Council  of  IndJ 
1876. 

Appoii  '  i'  il    of 
[ndia  of  ]  I  h  pxo- 

qualifioattons. 

The  Indian  Sal 
Allowances  Act,  1880. 

title 

Allow. 1  • - 

allow tl'iitta, 

Madras,  and  I 

•■ 

n    [ndian 

l:    ;  •   i' 

Remarks. 

.  39  (1),  (2). 

w.  VII,  c.  26. 

R       ded  in  part 

Edw.  VII. 

I .  y    J  I 

Bdw.  VII,  a.  35, 

Not  1  Bpent> 

lo  prod  .  Bo,  113  (1). 

I  by  a.  113  (1). 

prodooed    Bpent. 

-.  So,  1 13. 

3.L.  R.  Act,  1894. 
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Session  and 
Chapter. 

Title  and  SJwrt  Contents. 

44  &  45 The  India  Office  Auditor 

Vict.  c.  63, Act,  1881. 
s.  1. Superannuation  allowance  of 

India  Office  auditor  and  his 
assistants. 

s.  2. Short  title       . 

47  &  4S The  Indian  Marine  Service 

Vict.  c.  3S: Act,  1884. 
s.  1. Short  title       .         .         .         . 

Remarks. 

ss.  2,  3.  Power  of  Governor-General  in 
Council  to  make  laws  for 
the  Indian  Marine  Service. 

s.  4.    Such  laws — 
to  have  same  force  as  Acts 
of  Parliament. 

to  be  judicially  noticed  by 
all  courts. 

s-  5-  Restriction  on  legislation  auth- 
orizing sentence  of  death. 

s-  6.  Power  to  place  Indian  Marine 
Service  under  Naval  Dis- 

cipline Act  in  time  of  war. 

Reproduced  by  s.  30  (10). 

Not  reproduced. 

Not  reproduced. 

Reproduced  by  s.  63  (1)  (d), 

(5),  (6). 

Not  reproduced.     There  is  no 
such  provision  in  24  &  25 
Vict.  c.  67. 

Not  reproduced.    As  to  Indian 
courts,  see  Indian  Act  I  of 
1872,  s.  57. 

Reproduced  by  s.  rij  (3). 

Left  outstanding. 

52 Vict. 

&53 
c.  65, 

S.    I. 

The  Council  of  India  Reduc- 
tion Act,  1889. 

Power  to  reduce   number   of 
Council  of  India. 

S.  2. Short  title       .... 

55 
Vict 

&56 
c.  14, 

S.   I. 

The  Indian  Councils  Act, 
1892. 

Increase  of  number  of  mem- 
bers   of    Indian    legislative 

councils. 

Business  at  legislative  meet- 
ings      

s.  3.    Meaning    of    expressions    re- 
ferring to  Indian  territories. 

Repealed    by   7    Edw.    VII, 

c  35.  s-  5- 

Repealed    by    9    Edw.     VII, 

c.  4,  s.  8. 

Repealed    by    9    Edw.    VII, 

c.  4,  s.  8. 

Reproduced  by  s.  63. 
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Session  and 

55  a Vict.  o.  14. 

s.  5. 

Title  and  81 

ies  in  Dumber  of  addi- 
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1'         -  of  [ndian  local  legia 
latoi 

:  i<  -lis 

s.i\  ing  "(  powers  of  G01 
ral  in  Council. 

b.  8.    .Short  title       .... 

St  57  The  East  India  Loan 

Vict.  e.  70,  Act,  1803. 

■  {nature  of  debentures  and 

I  Bdw.  VII,    The  Contracts  (India  Office) 
0.  11.  Act,  1003. 

.|  Edw.  VII       '[-I,,.    Indian   Con: 

;  Edw.  VII.    Tlio  Council  of  India 
1007. 

•s-  '•    Number  of  members 

Newly  appointed  memo 
have  laal  lift    [ndia  \\  ithin five  j 

Salary  "f  memben 

1  ■  mi  of  office  of  nn  in  1  • 

Repeals 

.,  Edw.  VII. 

N.    I. 

1.2(1) 

The   [ndian  Councils  Act, 

•<>0. 

Election  
of  members  

;    aum- 
:   quorum  

1 
l«   llll         of         1. 111. 

raoai 

Number  and  qualification  "f 
memben    ol    Ifadi 

Bombay  <  kmni  ik. 
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CHAPTER  IV 

APPLICATION  OF  ENGLISH  LAW  TO  NATIVES  OF 

INDIA  1 

English  law  was  introduced  into  India  by  the  charters  intro- 

under  which  courts  of  justice  were  established  for  the  three  En^Hsh  ' 

presidency  towns  of  Madras,   Bombay,  and  Calcutta.     The  law  into 

charters  introduced  the  English  common  and  statute  law  in 

force  at  the  time,  so  far  as  it  was  applicable  to  Indian  circum- 

stances.    The   precise   date   at   which   English   law   was   so 

introduced  has  been  a  matter  of  controversy.     For  instance,  it 

has  been  doubted  whether  the  English  statute  of  1728,  under 

which  Nuncomar  was  hanged,  was  in  force  in  Calcutta  at  the 

time  of  his  trial,  or  of  the  commission  of  his  offence.     So  also 

there  has  been  room  for  argument  as  to  whether  particular 

English  statutes,  such  as  the  Mortmain  Act,  are  sufficiently 

applicable   to   the   circumstances   of    India   to    be   in   force 

1  This  chapter  is  based  on  a  paper  read  before  the  Society  of  Comparative 
Legislation  in  1 896. 
Among  the  most  accessible  authorities  used  for  the  purpose  of  this  chapter 

are  Harington's  Analysis  of  the  Bengal  Regulations,  Beaufort's  Digest  of 
the  Criminal  Law  of  the  Presidency  of  Fort  William,  the  introduction  to 

Morley's  Digest  of  Indian  Cases,  the  editions  published  by  the  Indian 
Legislative  Department  of  the  Statutes  relating  to  India,  of  the  general 
Acts  of  the  Governor-General  hi  Council,  and  of  the  Provincial  Codes, 
and  the  Index  to  the  enactments  relating  to  India.  The  numerous 

volumes  of  reports  by  Select  Committees  and  by  the  Indian  Law  Com- 
missioners contain  a  mine  of  information  which  has  never  been  properly 

worked. 

The  best  books  on  existing  Hindu  law  are  those  by  Mr.  J.  D.  Mayne 

and  by  West  (Sir  Raymond)  and  Bidder,  written  from  the  Madras  and  Bom- 
bay points  of  view  respectively.  Sir  R.  K.  Wilson  has  published  a  useful 

Digest  of  Anglo-Mahomedan  Law.  Reference  should  also  be  made  to  the 
series  of  Tagore  Law  Lectures.  There  arc  books  by  the  late  Sir  C.  L.  Tapper 
and  Sir  W.  H.  Rattigan  on  the  customary  law  of  the  Punjab. 

On  the  general  subject  dealt  with  by  this  chapter  see  Bryce,  Studies  in 
History  and  Jurisprudence,  Essay  II  (now  published  separately). 

1691  A  a 
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there.1     But  Indian    legislation,  and  particularly  the  « 
ment  of  the  Indian  Penal  Code,  has  Bel  a1  rest  most  of  these 

quest  ions. 
.  ,,f      George  II-  charter  of  175  I,  which  reconstituted  the  ma; 

'753-        courts  in  the  three  presidency  towns  of  Biadras,  Bombay, 
and  Caloutta,  expressly  excepted  from  their  jurisdiction  all 

-nit-   and   actions   between   the    Indian   natives  only,   an<l 
directed  that  such  suits  and  actions  should  he  determined 

among  themselves,  unless  both  parties  should  submit  them 

t<>  th<-  determination  <>f  tin-  mayor's  court.     But,  according 
to  Mr.  Motley,  it  does  not  appear  that  the  native  inhabitants 

of  Bombay  were  ever  actually  exempted  from  the  jurisdiction 

of  the  mayor's  court,  or  that  any  peculiar  law-  were  adminis- 
tered to  them  in  that  court  .- 

u  ,.r,.n         it  wa>  not.  however,  until  the  East   India  Company  took 

H***"  ve  administration  of  the  province  of  Bengal  thai 

1 77--  the    question    of    the    law     to    l,c    aj.j.lfd    to    native-    a—  timed 

sriously  practical  form.     In  1771  the  Court  of  Directors 

announced  their  intention  of  '  Standing  forth  as  hiw.m  :  '    in 

other  words,  of  assuming  the  administration  of  the  r.  venues 

of  the  province,  a  process  which  involved  the  establishment, 
not  merely  of  revenue  officers,  but  of  courts  of  civil  and 

criminal  justice,  in  the  next  year  Warren  Eastings  became 

Governor  of  Bengal,  and  one  of  hi-  first  sets  was  to  lay  down 

a  plan  for  the  administration  of  justice  in  the  interior  of 

Bengal.      What   laws  did  he  find  in  force  '.'      In  criminal 
the  Bfahomedan  Government  had  established  ic  own  criminal 

law.    tO    the    exclusion  Of    that    of    the    Hindu-.       I'.ut     in    ci\il 
Ifahomedans  ami  Hindu-  respectively  were  governed 

by  their  persona]  law.-,  which  claimed  divine  authority,  and 

were  enforced  by  a  religious  a-  well  as  by  a  civil  sanction. 

1  'l'li<-  question  i-  'I  I  length  in  Mr.  Whitl< 
tin-  tir-t  edition  of  The  Older  Statutes  relating  »•>  India,  reprinted  in  Ins 
Collection  <>f  Statutes  relating  to  India.  (Calcutta,  St      ilao  tin- 
Mayor  0/  /■<"<>/.  ;  Si 
the  other  authorities  cited  in  note  (a  ■•   ■   \> 

■  Iforfo]     1  •      '.  Introduction,  p.  1  bdx. 
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The  object  of  the  East  India  Company  was  to  make  as  Gradual 

little  alteration  as  possible  in  the  existing  state  of  things.  tionofCa 

Accordingly  the  country  courts  were  required,  in  the  adminis-  criminal 

tration  of  criminal  justice,  to  be  guided  by  Mahomedan  law. 

But  it  soon  appeared  that  there  were  portions  of  the  Maho- 
medan law  which  no  civilized  Government  could  administer. 

It  was  impossible  to  enforce  the  law  of  retaliation  for  murder, 

of  stoning  for  sexual  immorality,  or  of  mutilation  for  theft, 

or  to  recognize  the  incapacity  of  unbelievers  to  give  evidence 

in  cases  affecting  Mahomedans.  The  most  glaring  defects  of 

Mahomedan  law  were  removed  by  regulations,  and  an  inter- 

esting picture  of  the  criminal  law,  so  patched  and  modified, 

as  it  was  administered  in  the  country  courts  of  Bengal  about 

the  year  1821,  is  given  in  Mr.  Harington's  Analysis  of  the 

Bengal  Regulations.1  The  process  of  repealing,  amending, 

and  supplementing  the  Mahomedan  criminal  law  by  enact- 

ments based  on  English  principles  went  on  until  the  Maho- 

medan law  was  wholly  superseded  by  the  Indian  Penal  Code 

in  i860.2  A  general  code  of  criminal  procedure  followed  in 

1861,  and  the  process  of  superseding  native  by  European  law, 

so  far  as  the  administration  of  criminal  justice  is  concerned, 

was  completed  by  the  enactment  of  the  Evidence  Act 

of  1872. 

With  respect  to  civil  rights,  Warren  Hastings's  plan  of  1772  Observ- 

directed,  by  its  twenty-third  rule,  that  '  in  all  suits  regarding  native 

marriage,  inheritance,  and  caste,  and  other  3  religious  usages  ̂ jjas  to 
and  institutions,   the  laws   of   the   Koran   with  respect   to  law. 

Mahomedans,  and  those  of  the  Shaster  with  respect  to  Gentus 

(Hindus)   shall   be   invariably   adhered   to.'     '  Moulavies   or 

Brahmins  '  were  directed  to  attend  the  courts  for  the  purpose 

1  See  also  Sir  R.  K.  Wilson's  Introduction  to  Anglo- Mahomedan  Law, 
p.  113  ;  and  for  a  description  of  the  criminal  law  of  India  as  it  existed  in 
1852,  see  the  evidence  given  in  that  year  by  Mr.  F.  Millett  before  the  Select 

Committee  of  the  House  of  Lords  on  the  East  India  Company's  Charter. 
2  It  had  been  previously  superseded,  in  1827,  by  a  written  code  in  the 

Bombay  Presidency  (Morley,  Digest,  Introduction,  pp.  cliv,  clxxvi). 

a  The  use  of  '  other '  implies  that  marriage  and  inheritance  were  treated 
as  religious  institutions. 

A  a  2 
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of  expounding  the  law  and  giving  assistance  in  framing  the 

decrees.1 

The  famous  '  Regulating  Act  *  of  1773  empowered  the 
Governor-Genera]  and  Council  <»f  Bengal  t<>  make  rules, 

ordinances,  and  regulations  for  the  good  order  and  civil 

governmeni  of  the  settlement  a1  Fori  William  (Calcutta)  and 

other  factories  and  places  subordinate  thereto,  and  in 

the  Governmeni  of  Bengal  exercised  this  power  by  issuing 

a  code  of  regulations  for  the  administration  <>f  justice,  which 

contained  a  section  (-'7)  embodying  the  provisions  and  1 

words  of  Warren  Hastings's  regulation.  A  revised  code  <>f 
the  following  year  re-enacted  this  Bection  with  the  addition 

of  the  word  '  succession.' 
The  English  Act  «»f  17N1   (21  Geo.  III.  c.  ;•»).  whioh 

•  I   for  amending  and   explaining  the    Regulating   Act, 

recognized  and  confirmed  the  principles  laid  down  l>y  Warren 
Eastings. 

Whilst  empowering  the  Supreme  Court  at  Calcutta  to  hen 

and  determine  all  manner  "I  actions  and  suits  against  all  and 

singular  the  inhabitants  <>f  Calcutta,  it  provided  (s.  17)  that 

■  their  inheritance  and  succession  to  land-,  rent-,  and  •_" 
and  all  matter-  of  contract  and  dealing  between  part}  and 

party,  -hall  be  determined  in  the  case  <>f  Bfahomedans  by 
the  law-  and   n-ages  of  the  .Mahntnedans.  and  in  thi 

Gentus  (Hindus)  by  the  laws  and  usages  of  Gentus ;    and 

where    one    only    of    the     parties    shall     he    a     .Mahmnedan    Of 

Gentu,  by  the  law-  and  usages  of  thi'  defendant.'  It  went 

mi  i"  enact  (-.  r.8)  that  ■  in  order  that  hould  be  had 
t<»  the  civil  and  religion  usages  oi  the  -a id  natives,  the  rights 
and  authorities  of  fathers  of  families  and  masters  of  families, 

according  as  I  he  Bame  might  have  been  exercised  by  the  <  Sentn 

or  Biahomedan  law.  -hall  be  preserved  t<>  them  respectively 

within  their  said  families  ;  nor  shall  any  act-  done  in  conse- 

quence of  t he  rule  and  law  of  caste  respecting  t he  memben  of 

t  In-  -aid  families  only  be  held  and  adjudged  a  crime,  although 

1   1  hi-  direction  in*  repealed  by  Act  XI  "f  1  - 
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the  same  may  not  be  held  justifiable  by  the  laws  of  England.' 
Enactments  to  the  same  effect  have  been  introduced  into 

numerous  subsequent  English  and  Indian  enactments.1 
These  provisions  of  the  Act  of  1781,  and  the  corresponding 

provisions  of  the  Act  of  1797  relating  to  the  recorders'  courts 
of  Madras  and  Bombay  (afterwards  superseded  by  the 

supreme  courts,  and  now  by  the  high  courts),  are  still  in  force, 

but  are  not  included  in  the  list  of  English  statutory  pro- 
visions which,  under  the  Indian  Councils  Act  of  1861  (24 

&  25  Vict.  c.  67),  Indian  legislatures  are  precluded  from 

altering.  Consequently  they  are  alterable,  and  have  in  fact 

been  materially  affected,  by  Indian  legislation.  For  instance, 

the  native  law  of  contract  has  been  almost  entirely  super- 

seded by  the  Contract  Act  of  1872  and  other  Acts.  And 

the  respect  enjoined  for  the  rights  of  fathers  and  masters  of 

families  and  for  the  rules  of  caste  did  not  prevent  the  Indian 

legislature  from  abolishing  domestic  slavery  or  suttee. 

A  Bengal  regulation  of  1832  (VII  of  1832),  whilst  re-enact-  The  Lex 
ing  the  rules  of  Warren  Hastings  which  had  been  embodied 

in  previous  regulations,  qualified  their  application  by  a  pro- 
vision which  attracted  little  attention  at  the  time,  but  after- 

wards became  the  subject  of  considerable  discussion.2  It 
declared  that  these  rules  '  are  intended  and  shall  be  held  to 

apply  to  such  persons  only  as  shall  be  bona  fide  professors  of 

those  religions  at  the  time  of  the  application  of  the  law  to 

the  case,  and  were  designed  for  the  protection  of  the  rights 

of  such  persons,  not  for  the  deprivation  of  the  rights  of  others. 

1  See,  e.g.,  Bengal  Regulation  III  of  1793,  s.  21 ;  Bengal  Regulation  IV 

of  1793,  s.  4  ;  ij  Geo.  Ill,  c.  142  (relating  to  the  recorders'  courts  at  Madras 
and  Bombay),  ss.  12,  13  ;  Bombay  Regulation  IV  of  1827,  s.  26  ;  Act  IV 
of  1872,  s.  5  (Punjab),  as  amended  by  Act  XII  of  1878  ;  Act  III  of  1873, 
s.  16  (Madras)  ;  Act  XX  of  1875,  s.  5  (Central  Provinces)  ;  Act  XVIII  of 

1876,  s.  3  (Oudh) ;  Act  XII  of  1887,  s.  7,7  (Bengal,  North-Western  Provinces, 
and  Assam)  ;  Act  XI  of  1889,  s.  4  (Lower  Burma)  ;  and  clauses  19  and  20 
of  the  Charter  of  1 865  of  the  Bengal  High  Courts,  the  corresponding  clauses 
of  the  Madras  and  Bombay  Charters,  and  clauses  13  and  14  of  the  Charter 

of  the  North-Westem  Provinces  High  Court. 

2  See  Morley's  Digest,  Introduction,  pp.  clxxiii,  clxxxiii. 
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Whenever,  therefore,  in  any  civil  Bait,  the  parties  to  such 

suits  may  be  of  different  persuasions,  where  one  party  shall 

be  "f  the  Hindu  and  the  other  of  the  Mahomedan  persuasion, 

or  where  one  or  more  <»f  tin-  parties  i"  such  suit  Bhall  not 

be  either  of  tin-  Mahomedan  or  Hindu  persuasion,  tin-  laws 

«)f  those  religions  Bhall  nol  be  permitted  to  operate  to  deprive 

such  party  or  parties  '»f  any  property  to  which,  but  for  the 

<>]>cra(i<.ii  <>f  Buch  laws,  they  would  have  been  entitled.  In 

all  Buch  cases  tin-  decision  Bhall  1"-  governed  by  the  principles 
of  justice,  equity,  and  good  conscience;  it  being  clearly 

understood,  however,  that  this  provisiou  Bhall  not  be  con- 

udered  as  justifying  tin-  introduction  of  the  English  or  any 
foreign  law.  or  the  application  to  such  cases  <>1  any  rules  not 

s  motioned  by  those  principles.' 
In  the  year  1850  the  Government  of  India  passed  a  law 

\  \  [  of  1850)  of  which  the  object  was  to  extend  the  principle 

"t  this  regulation  throughout  the  territories  subject  to  the 

government  of  the  ESast  India  Company.  It  declared  tliat 

'  So  much  of  any  law  or  usage  now  in  force  within  the  terri 
tories  subject  to  the  government  of  the  Bast  India  Company 

a-  inflicts  on  any  person  forfeiture  of  rights  or1  property, 
or  may  he  held  in  any  w.iy  to  impair  or  affect  any  right  of 

inheritance,  by  reason  of  his  or  her  renouncing  or  having 

Keen  excluded  from  the  communion  of  any  religion,  or  being 

deprived  of  caste,  shall  cease  to  be  enforced  as  law  in  the 

court-  of  the  ESast  India  Company,  and  iii  the  courts  estab- 
lished  by  Royal  charter  within  the  said  teiritoi 

This   Act.   which    was   known   at    the   time  of  its   ]>,is^ii,_ 

1  lie  Lex  Loci  Act,*  and  is  still  in  force,  excited  considerable 
opposition  among  orthodox  Hindus  as  unduly  favouring 

converts,  and   has   been  criticized   from  the   Hindu  point  of 

en  made  t<>  argue  tli.it  this  phrase  wu  an  a.  >  idenl  il 

,nt  f..r  '  rights  of  property.'     Hut  there  Menu  no  foundation  for  this 
•  ion. 

*  This  title  is  .1  mianomi  1      [(  r    -  properly  applied  t<>  other  provisioni 
which   were  lubaeqoently  droj  M 

I  Lord*  in  . 
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view  with  respect  to  its  operation  on  the  guardianship  of 

children  in  a  case  where  one  of  two  parents  had  been  converted 
from  Hinduism  to  Mahomedanism. 

It  will  have  been  observed  that  Warren  Hastings's  rule  Law  ap- 
ii  ii  -li  tt.     i  i    plicable  to 

and  the  enactments  based  upon  it  apply  only  to  Hindus  and  persons 

Mahomedans.     There  are,  of  course,  many  natives  of  India  Hindus 

who  are  neither  Hindus  nor  Mahomedans,  such  as  the  Portu-  nor 

Maho- 
guese  and  Armenian  Christians,  the  Parsees,  the  Sikhs,  the  medans. 

Jains,  the  Buddhists  of  Burma  and  elsewhere,  and  the  Jews. 

The  tendency  of  the  courts  and  of  the  legislatures  has  been 

to  apply  to  these  classes  the  spirit  of  Warren  Hastings's  rule 
and  to  leave  them  in  the  enjoyment  of  their  own  family  law, 

except  so  far  as  they  have  shown  a  disposition  to  place  them- 

selves under  English  law. 

When   Mountstuart   Elphinstone   legislated   for  the  terri-  Rules  as to  local 

tones   then  recently   annexed   to   the    Bombay   Presidency,   usage  in 

Anglo  -Indian    administrators    had    become    aware   that   the  a^oTthJ 

sacred  or  semi-sacred  text-books  were  not  such  trustworthy  Punjab. 

guides  as  they  had  been  supposed  to  be  in  the  time  of  Warren 

Hastings,  and  that  local  or  personal  usages  played  a  much 

more  important  part  than  had  previously  been  attributed 

to  them.    Accordingly,  the  Bombay  regulation  deviated  from 

the  Bengal  model  by  giving  precedence  to  local  usage  over 

the  written  Mahomedan  or  Hindu  law.1     Regulation  IV  of 

1827  (s.  26),  which  is  still  in  force  in  the  Bombay  Presidency, 

directed  that  '  The  law  to  be  observed  in  the  trial  of  suits 
shall  be  Acts  of  Parliament  and  regulations  of  Government 

applicable  to  the  case  ;    in  the  absence  of  such  Acts  and 

regulations,  the  usage  of  the  country  in  which  the  suit  arose  ; 

if  none  such  appears,  the  law  of  the  defendant,  and,  in  the 

absence  of  specific  law  and  usage,  justice,  equity,  and  good 

conscience  alone.'    The  same  principle  has  since  been  applied 

1  It  is  also  important  to  observe  that  the  Mahomedan  criminal  law  had 
not  been  introduced  into  the  territories  under  Bombay  to  anything  like 
the  same  extent  as  into  Bengal.  See  on  this  subject  the  Judicial  Letters 
from  Bombay  of  July  29,  1818,  pars.  186  seq.,  printed  in  the  Reports  to 
Parliament  on  East  India  Affairs  for  the  year  1819. 
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to  the  Punjab,  which  i-  pre-eminently  the  land  oJ  customary 

law,  and  where  neither  the  sacred  text  books  of  t  1m*  Hindus 

nor  those  of  the  Ifahomedans  Bupply  a  Bale  guide  t.>  the 

usages  actually  observed.  In  this  province  the  Punjab  Laws 

Act1  expressly  directs  the  courts  to  observe  any  custom 

applicable  t<>  the  parties  concerned,  which  i-  uol  contrary  to 

justice,  equity,  or  good  conscience,  and  has  not  been  altered  or 

abolished  I>y  law  ,  or  declared  bycompetenl  authority  to  be  void, 

Native  Christians  have  for  the  most  part  placed  themselves, 

or  allowed  themselves  to  be  placed,  under  European  law. 

As  l"n_r  ago  as  [836  the  Armenian-  of  Bengal  presented 

a  petition  to  the  Governor-General,  in  which,  after  setting 

forth  the  destitution  of  their  legal  condition,  they  added, 

\    Armenians  have  ceased  to  be  a  nation  Bince  the  year  of 

OUT   Lord    I   ,73.  and   UO  trace  of  their  own   law    i-  now    to   be 

discovered.,2  your  petitioner-  humbly  Bubmit  thai  the  law 

ot  England  is  the  only  one  thai  can,  upon  any  Bound  principle, 

he  (llnwed  to  prevail. 

The  Parsees  have  obtained  the  enactment  of  an  intestate 

succession  law  of  their  own  (XXI  of  [865). 

In    matters    for    which    neither   the   authority   of    Hindu   01 

Biahomedan  text  1   k-  or  advisers  nor  the  regulations  and 

other  enactments  of  the  Government  supplied  Bufficienl 

guidance,  the  judges  of  the  civil  courts  were  usually  directed 

to  act  in  accordance  with  'justice,  equity,  and  good  con- 

science.' An  Kngljahman  would  naturally  interpret  t  he.-e 
word-  a-  meaning  such  rules  and  principles  ol  English  law 

as  he  happened  to  know  and  considered  applicable  to  the 

and  thus,  under  the  influence  ol  English  judges,  native 

law  and  usage  were,  without  express  legislation,  largely 

supplemented,  modified,  and  superseded  by  English  law. 

The  inquiries  and  report-  which  preceded  the  Charter  Act 

of   [833  directed  attention  to  the  unsatisfactory    condition 

1  D"  of  -  altered  by  \11  ol  1878,  s.  1. 
•  This,  "I  oourse,  1-  merely  tl  nt  >>f  the  Bengal  Armenians  "f 

•  Morlej '    -    .     .  I   ■  ■      .    .  a,  ji.  <  l.ww  11. 
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of  the  law  in  British  India  at  that  time,  and,  in  particular,  Charter 
Act  of 

to  the  frequent  difficulty  of  ascertaining  what  the  law  was   l8,3 

and  where  it  was  to  be  found.  The  judges  of  the  Calcutta 

Supreme  Court,  after  describing  generally  the  state  of  the 

law,  went  on  to  say  :  '  In  this  state  of  circumstances  no  one 
can  pronounce  an  opinion  or  form  a  judgement,  however 

sound,  upon  any  disputed  right  of  persons  respecting  which 

doubt  and  confusion  may  not  be  raised  by  those  who  may 

choose  to  call  it  in  question  ;  for  very  few  of  the  public  or 

persons  in  office  at  home,  not  even  the  law  officers,  can  be 

expected  to  have  so  comprehensive  and  clear  a  view  of  the 

Indian  system  as  to  know  readily  and  familiarly  the  bearings 

of  each  part  of  it  on  the  rest.  There  are  English  Acts  of 

Parliament  specially  provided  for  India,  and  others  of  which 

it  is  doubtful  whether  they  apply  to  India  wholly,  or  in  part, 

or  not  at  all.  There  is  the  English  Common  Law  and  Con- 

stitution, of  which  the  application  is  in  many  respects  still 

more  obscure  and  perplexed  ;  Mahomedan  Law  and  Usage  ; 

Hindu  Law,  Usage,  and  Scripture  ;  Charters  and  Letters 

Patent  of  the  Crown  ;  regulations  of  the  Government,  some 

made  declaredly  under  Acts  of  Parliament  particularly 

authorizing  them,  and  others  which  are  founded,  as  some  say, 

on  the  general  power  of  Government  entrusted  to  the  Company 

by  Parliament,  and  as  others  assert  on  their  rights  as  suc- 
cessors of  the  old  Native  Governments  ;  some  regulations 

require  registry  in  the  Supreme  Court,  others  do  not  ;  some 

have  effect  generally  throughout  India,  others  are  peculiar 

to  one  presidency  or  one  town.  There  are  commissions  of 

the  Governments,  and  circular  orders  from  the  Nizamut 

Adawlut,  and  from  the  Dewanny  Adawlut  ;  treaties  of  the 

Crown  ;  treaties  of  the  Indian  Government  ;  besides  inferences 

drawn  at  pleasure  from  the  application  of  the  "  droit  public, " 
and  the  law  of  nations  of  Europe,  to  a  state  of  circumstances 

which  will  justify  almost  any  construction  of  it,  or  qualifica- 

tion of  its  force.'  x 

1  See  Hansard  (1833),  sviii.  729. 
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It  was  for  the  purpose  <>f  remedying  this  ansatisfaotory 

state  of  things  thai  an  Indian  haw  Commission  was  appointed 

ondei  the  Charter  Act  of  1833,  with  ftfacaulay  at  its  head. 

The  commission  sal  for  many  years,  and  produced  Beveral 

volumes  of  reports,  which  in  Bome  cases  supplied  the  basis 

ol  [ndian  legislation.  But  it  was  not  until  i860  that  the 

Indian  Penal  Code,  its  most  important  achievement,  was  placed 

on  the  Indian  Statute  1  >< >« ►  k .  The  first  edition  <>f  the  Code 

of  Civil  I 'meed  n  re  had  been  passed  in  1859, an<^  *ne  ni>t  edition 

of  the  Code  of  Criminal  Procedure  was  passed  in  r.861.1  The 

law  of  Procedure  has  been  supplemented  by  the  Evidence 

Act  (I  of  iNj-')  and  the  Limitation  Act  (IX  oi  1  id  by 

the  Specilic  I N-liff  Act  (1  <>f  I N77),  which  stands  on  the  U-rder- 

land  <>f  substantive  and  adjective  law.  These  Acts  apply  t<> 

all  persons  in  Jhitish  India, whether  European  or  Dative, and 

wholly  displace  and  supersede  Dative  law  on  the  subjects  to 

which  they  relate. 

J>nt  when  the  time  came  for  codifying  the  substantive  civil 

law  .  it  was  found  iirir-.ny  to  steer  clear  of.  and  make  excep- 

tions with  respect  to,  important  branches  of  native  law. 

The  Indian  Succession  Art.  [865  (X  of  1865),  which  is 

I  a  lish  law  .  i-  declared  by  b.  -•  to  constitute,  subject 

to  certain  exceptions,  the  law  of  British  India  applicable  to 

all  cases  of  intestate  or  testamentary  succession,  lint  the 

exceptions  are  bo  wide  .1-  to  exclude  almost  all  natives  of 

India.     The    provisions  of  the   Art    are  declared   (s.    ;;i)  not 

to  apply  to  the   property  of  any    Hindu.   Bfahomedan,  of 

Buddhist.     And    the   Government    of    India    is   empowered 

(32)  to  exempt    by  executive  order  from  the  operation 

of  the  whole  or  any  part  of  the  Act   the  members  of  any  | 

Beet,  or  tribe  in  British  India,  to  whom  it  may  l»e  considered 

impossible  or  inexpedient   to  apply  those   provisions.    'Two 
classes  oi  persons  have  availed  themselves  of  this  exemption 

Native  Christians  in  Coorg,  and  Jews  in  Aden.    The  former 

1  Ti.  ated   by   A.  t   V  of   [908  and   Ac!   V  ol 
respectivi.lv. 
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class  wished  to  retain  their  native  rules  of  succession,  not- 

withstanding their  conversion  to  Christianity.  The  Jews  of 

British  India  had  agreed  to  place  themselves  under  the  Act, 

but  it  was  not  until  some  twenty  years  after  the  Act  had 

become  law  that  the  Jews  of  Aden,  who  lived  in  a  territory 

which  is  technically  part  of  British  India,  but  who  still  observed 

the  Mosaic  law  of  succession,1  discovered  that  they  were 

subject  to  a  new  law  in  the  matter  of  succession.  The}' 
petitioned  to  be  released  from  its  provisions,  and  were  by 

executive  order  remitted  to  the  Pentateuch. 

The  operation  of  the  Indian  Succession  Act  has,  however, 

been  extended  by  subsequent  legislation. 

The  Oudh  Estates  Act,  1869  (I  of  1869),  expressly  enabled  Oudh 

the  taluqdars  of  Oudh  to  dispose  of  their  estates  by  will,  and  Act 

applied  certain  provisions  of  the  Indian  Succession  Act  to 

their  wills. 

The  Hindu  Wills  Act  (XXI  of  1870)  applied  certain  of  its  Hindu 
.  .  Wills  Act. 

provisions  to — 

(1)  all  wills  and  codicils  made  by  any  Hindu,  Jaina, 

Sikh,  or  Buddhist,  on  or  after  September  1,  1870,  within 

the  territories  subject  to  the  Lieutenant-Governor  of 

Bengal,  01  the  local  limits  of  the  ordinary  original  civil 

jurisdiction  of  the  High  Courts  of  Judicature  of  Madras 

and  Bombay  ;    and 

(2)  all  such  wills  and  codicils  made  outside  those  terri- 

tories and  limits  so  far  as  relates  to  immovable  property 

situated  within  those  territories  or  limits. 

But  nothing  in  the  Act  is  to 

(3)  authorize  a  testator  to  bequeath  property  which  he 

could  not  have  alienated  inter  vivos  ;    or 

(4)  deprive  any  persons  of  any  right  of  maintenance  of 

which,  but  for  the  Act,  he  could  not  deprive  them  b}r 
will  ;   or 

(5)  affect  any  law  of  adoption  or  intestate  succession  ;   or 

1  See  the  rulings  in  Zelophehad's  case,  Numbers  xxvii.  6,  xxxvi.  1  ;   and 
the  chapter  on  Le  Droit  Israelite  in  Dareste,  Etudes  d'Histoire  du  Droit. 
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(6)  authorize  any  Hindu,  .J.iina.  Sikh,  or  Buddhist  to 

be  in  property  any  interest  which  he  could  not  have 

ted  before  September  1 .  1 

The  Probate  and  Administration  Act,   i>si   (V  of  1881), 
which  extends  to  the  whole  of  British  India,  applies  mosl  ol 

the  rules  in  the  Succession  Act,  1865,  with  respecl  to  \>\< 
and  letters  of  administration,  to  the  case  of  every  Hindu, 

Ifahomedan,  Buddhist,  and  person  exempted  ondei 

the  Indian  Succession  Act,  dying  on  01  after  April  1.  1 

The  Bame  -<<t i< >n  providee  thai  a  court  is  not  to 
application  for  probate  or  letters  of  administration  until  the 

local  Government  has,  with  the  previous  sanction  of  the 

leral  in  Council,  by  notification  in  tin-  official 
ette,  authorized  it  bo  to  do.  Such  notifications  have 

been  since  given  by  the  local  Governments.  The  Act,  how- 

ever, i-  merely  a  permissive  measure,  and  authorises,  hut 
does  not  require,  application  for  probate  or  administration. 

And  it  must  be  remembered  that  Hindus  do  not,  as  a  rule, 
make  wills. 

The  Indian  '  ontract  Act  (IX  of  1872)  does  nd  cover  the 

who).-  field  of  contract  law,  but  -  il  extends 

in  it-  application,  and  supersedes  the  native  law  of  contract. 
However,  it  contains  a  saving  (s.  2)  for  any  Btatute,  Act,  oc 

regulation  nol  thereby  expressly  repealed,  and  for  anj 
or  custom  of  trade  or  incident  of  contract  not  inconsistent 

with  its  provisions.  The  Baving  for  statute-  has  been  held 
to  include  the  enactment  of  George  111.  under  which  matters 

ol  contract  are.  within  the  presidency  towns,  but  not  else- 

where, directed  to  be  regulated  by  the  personal  law  of  the 

party,  and  thus,  paradoxicallj  enough,  certain  rules  of  Hindu 
law  have  maintained  their  footing  in  the  last  part  ol  British 

India  where  they  might  have  been  expected  to  survive.1 
kbit  The  Negotiable  [nstruments  Act,  1881,  which  corresponds 

mentsAi  t. '"  •""'  formed  the  precedent  for  the  English  Bills  of  Exchange 
Act,  extend-  to  the  whole  of  British  India,  but  is  declared 

'<•  (<i)  to  s.  108  1  : 

lull  m 

A.  t. 
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(s.  1)  not  to  affect  any  local  usage  relating  to  any  instrument 

in  an  Oriental  language.  It  therefore  preserves  the  customary 

rules  as  to  the  construction  and  effect  of  '  hundis,'  or  native 
bills  of  exchange  and  promissory  notes,  except  so  far  as  those 

rules  are  excluded  by  the  agreement  of  the  parties.1 
The  Transfer  of  Property  Act,  1882,  which  lays  down  Transfer 

rules  with  respect  to  the  sale,  gift,  exchange,  mortgage,  and  pCrty  Act. 
leasing  of  land,  and  on  other  points  supplements  the  Contract 

Act,  does  not  apply  to  the  Punjab  or  to  Burma  (except  the 

town  of  Rangoon)  ;  and,  within  the  parts  of  India  to  which 

it  extends,  it  reserves,  or  keeps  in  operation,  native  rules  and 

customs  on  certain  important  subjects.  For  instance,  nothing 

in  the  Act  is  to  affect  the  provisions  of  any  enactment  not 

thereby  expressly  repealed,  e.  g.  the  Indian  Acts  which 

expressly  save  local  usages  in  the  Punjab  and  elsewhere. 

And  nothing  in  the  second  chapter,  which  relates  to  the 

transfer  of  property  by  the  act  of  parties,  is  to  affect  any 

rule  of  Hindu,  Mahomedan,  or  Buddhist  law  (s.  2).  The  pro- 

visions as  to  mortgages  recognize  and  regulate  forms  of 

security  in  accordance  Avith  native  as  well  as  English  usage. 

Local  usages  with  respect  to  apportionment  of  rents  and 

other  periodical  payments  (s.  36),  mortgages  (s.  98),  and 

leases  (ss.  106,  108),  are  expressly  saved.  And  finally,  there 

is  a  general  declaration  (s.  117)  that  none  of  the  provisions 

of  the  chapter  relating  to  leases  are  to  apply  to  leases  for 

agricultural  purposes,  except  so  far  as  they  may  be  applied 

thereto  by  the  local  Government,  with  the  sanction  of  the 

Government  of  India.  Thus  the  application  of  these  pro- 

visions is  confined  within  very  narrow  limits.  The  law 

relating  to  the  tenure  of  agricultural  land  is  mostly  regulated 

by  special  Acts,  such  as  the  Bengal  Tenancy  Act  (VIII  of 

1885),  and  the  similar  Acts  for  other  provinces. 

The  Indian  Trusts  Act,  1882  (II  of  1882),  which  codifies  Trusts 

the  law  of  trusts,  does  not  apply  to  the  province  of  Bengal     ct' 

1  It  is  said,  however,  that  the  Indian  banks  refuse  to  discount  hundis 
unless  the  parties  agree  to  be  bound  by  the  Act. 
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or  to  the  Presidency  of  Bombay.     And  nothing  in  it  i>  to 

affect  the  rule-  of  Mahomedan  law  as  to  wakf,  or  the  mutual 

relations  of  the  members  of  an  undivided  family  as  deter- 

mined by  any  customary  or  persona]  law  .  or  to  apply  to  public 

or  private  religious  <>r  charitable  endowments  (s.  1). 

Eaaemmtfl     The  Indian  Basements  Act,  E882  (V  of  1882).  which  is  in 

force  in  most  parts  of  India  outside  Bengal,1  also  embodies 

principles  of  English  law,  but  is  not  to  derogate  from  certain 

Government  and  customary  rights  (s.  1). 

lian       The  Guardian  and  Wards  Act,  1890  (VTII  of  1890).  which 

Wards       declares  the  law  with  reaped   to  the  appointment,  duties, 

Act.  rights,  and  liabilities  of  guardians  of  minors,*  provides 
that,  in  the  case  of  a  minor  who  is  not  a  European  British 

subject,  nothing  in  the  A<t  i>  to  be  construed  as  taking  away 

<'i-  derogating  from  any  power  to  appoint  a  guardian  which 
is   valid   by  the  law    to   which   the   minor  is  subject.      And  in 

the  appointment  of  a  guardian  the  court  is,  subject  to  certain 

directions,  to  be  guided  by  what.  \Uy  with  the  law  to 

Which  H"    minor  is  Subject,  appeals  in  the  circumstances  to  he 

for  1  he  welfare  of  the  minor  (s.  17). 

Law  of  The  law  of  torts  or  civil  wrongs,  as  administered  by  the 

courts  of  British  India,  whether  to  Europeans  or  to  n  I 

i^  practically  English  law.    The  draff  of  a  bill  to  codify  it 

was  prepared  some  yi  bul  the  measure  has  nevea 
introduced. 

s,ii. r  It  we  survey  the  whole  field  of  law,  as  administered  by  the 

V,' w.    1  '      British    Indian   courts,   and   examine   the  extent    to   which    it ESnglisD 

ana  native  consists  of  English  and  of  native  law  respectively,  we  shall 
Ian  re- 

spectively I'mil  thai  Warren  Hastings's  famous  rule,  though  not  binding 
on  the  Indian  legislatures,  s'ill  indicates  the  class  of  subjects 

with  which  the   In. lian  legislatures  have  been  chary  of  inter- 

I'  10]  a  was  extended  by  Aet  VHI  of  1S91. 
1  Tin-  age  of  majority  for  persona  domiciled  in  British  India  is  1 

I  \     •     -       (as  amended  by  a.  52  "f  A  •  \  1 1 1  of 
fore  the  attainment  of  thai 

fur  the  minor  by  the  oonrt,  nr  lii*  property  baa  l»  1  n  pbv  ed  under  tin 
mtendenee  of  the  Oonri  <>f  Wards,  in  irbiofa  oaae  the  minority  laata  until 
twenty-one. 
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fering,  and  which  they  have  been  disposed  to  leave  to  the 

domain  of  native  law  and  usage. 

The  criminal  law  and  the  law  of  civil  and  criminal  procedure 

are  based  wholly  on  English  principles.  So  also,  subject  to 

some  few  exceptions,1  are  the  law  of  contract  and  the  law  of 
torts,  or  civil  wrongs. 

But  within  the  domain  of  family  law,  including  the  greater 

part  of  the  law  of  succession  and  inheritance,  natives  of  India 

still  retain  their  personal  law,  either  modified  or  formulated, 

to  some  extent,  by  Anglo-Indian  legislation.  Hindus  retain 

their  law  of  marriage,  of  adoption,  of  the  joint  family,  of 

partition,  of  succession.  Mahomedans  retain  their  law  of 

marriage,  of  testamentary  and  intestate  succession,  and 

of  wakf  or  quasi -religious  trusts.  The  important  branch  of 

law  relating  to  the  tenure  of  land,  as  embodied  in  the  Rent 

and  Revenue  Acts  and  regulations  of  the  different  provinces, 

though  based  on  Indian  customs,  exhibits  a  struggle  and 

compromise  between  English  and  Indian  principles. 

It  will  have  been  seen  that  the  East  India  Company  began  Attempt 

by  attempting  to  govern  natives  by  native  law,  Englishmen  nateives  by 

by  English  law.     This  is  the  natural  system  to   apply  in  jjjjjjjjj'*' 
a  conquered  countrv,  or  in  a  vassal  State — that  is  to  say,  in  men  by 

"  !  j  i.      English a  State  where  complete  sovereignty  has  not  been  assumed  by  iaw. 

the  dominant  power.     It  is  the  sj'stem  which  involves  the 
least  disturbance.     It  is  the  system  which  was  applied  by 

the  barbarian  conquerors  of  the   provinces  of  the  Roman 

Empire,  and  which  gave  rise  to  the  system  of  personal  law 

that  plays  so  large  a  part  in  the  long  history  of  the  decay 

of  that  empire.     It  appears  to  be  the  system  now  in  force 

in  Tunis,  where  the  French  have  practically  established  an 

exclusive  protectorate,  and  where  French  law  appears  to  be 

administered  by  French  courts  to  Frenchmen  and  European 

foreigners,  and  Mahomedan  law  by  Mahomedan  courts  to 

1  e.  g.  the  Mahomedan  rules  as  to  the  right  of  pre-emption,  which  are 
expressly  recognized  by  the  Punjab  Laws  Act,  1872  (as  amended  by  Act 
XII  of  1878),  and  by  the  Oudh  Laws  Act,  1876. 
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the  natives  of  the  country.     Tt  is  the  system  which  i>  applied, 

with  important  local  variations,  in  the  British  protectorates 

•   ■    blished  in  different   parts  of  the  world  over  uncivilized 
emi-civilized  countries.    The   variations  are  important, 
OSS  tli"  extent   t<>   which  Dative  laws  and  hi   be 

recognized  and  enforced  depends  materially  <»n  the  degn 
Civilization   tO   which  the   VaSSa]   State  has  attained. 

,,f       The  system  broke  down  in  India  from  various 

''"  *"'""•      In  the  first   place  there  was  the  difficulty  of  ascertaining 
the  native  law . 

Warren  Bastings  <liil  hi^  besi  to  remove  this  difficulty  by 

procuring  the  translation  or  compilation  of  standard  text- 
books, Buch  as  the  Hedaya,  the  Sirajiyah,  and  the  Sharifyah 

for  Mahomedan  law,  the  Code  of  .Mann,  the  Mitakshara,  and 

the  Dayabhags  for  Sindu  law,  and  by  enlisting  the  servioes 

of  native  law  officer  1  isors  of  the  Company's  oourts. 
Hi-  regulations  were  based  on  the  assumption  thai  the  natives 

of  [ndia  could  be  roughly  divided  into  Mahomedans  and 

Gentus,  ami  that  there  was  a  body  of  law  applicable  to  these 

two  classes  respectively.     But  this  Bimple  and  >  rifica- 

tion,  as  we  now  know,  by  no  mean-  corresponds  to  the  I 

There  are  large  classes   who  are  neither  Mahomedans  not 
Hindus.    There    are    various    schools   of    Mahomedan    law. 

Then     ■<   M  ihomedans  whose  rules  of  inheritance  are  b 

not  on  the  Koran,  but  on  Hindu  or  other  non-Mahomedan 

OSages.      Hinduism   is  a    term  of  the   most    indefinite  import. 

Differenl  text  books  are  recognized  as  authoritative  in  different 

part  oi  India  and  among  different  classes  of  Hindu-.  Even 

where  they  are  bo  recognized,  they  often  represent  what  the 

compiler  thought  the  law  oaghl  to  be  rather  than  what  it 

actually  is  or  ever  was.  Local,  tribal,  caste,  and  family 

osage  plaj  a  far  larger  part  than  had  originally  been  up 

I.  and  this  important  fact  has  been  recognized  in  later 
Indian  legislat ion. 

Then,  the  native  law,  even  where  it  could  be  ascertained, 

was  defective.    There  were  large  and  important  bi 



iv]  APPLICATION    OF   ENGLISH   LAW  369 

law,  such  as  the  law  of  contract,  for  which  it  supplied  insuf- 

ficient guidance.  Its  defects  had  to  be  supplied  by  English 

judges  and  magistrates  from  their  remembrance,  often 

imperfect,  of  principles  of  English  law,  which  were  applied 

under  the  name  of  justice,  equity,  and  good  conscience. 

And  lastly,  native  law  often  embodied  rules  repugnant  to 

the  traditions  and  morality  of  the  ruling  race.  An  English 

magistrate  could  not  enforce,  an  English  Government  could 

not  recognize,  the  unregenerate  criminal  law  of  Indian 
Mahomedanism . 

Thus  native  law  was  eaten  into  at  every  point  by  English 

case  law,  and  by  regulations  of  the  Indian  legislatures. 

Hence  the  chaos  described  in  the  passage  quoted  above 

from  the  report  of  the  Calcutta  judges. 

This  chaos  led  up  to  the  period  of  codification,  which  was   Reason 

ushered  in  by  Macaulay's  Commission  of  1S33,  ant^  which,   cation. 
after  the  lapse  of  many  years,  bore  fruit  in  the  Anglo-Indian 
codes. 

In  India,  as  elsewhere,  codification  has  been  brought  about 

by  the  pressure  of  practical  needs.  On  the  continent  of 

Europe  the  growth  of  the  spirit  of  nationality,  and  the  con- 

sequent strengthening  of  the  central  Government  and  fusion 

of  petty  sovereignties  or  half-sovereignties,  has  brought 

into  strong  relief  the  practical  inconvenience  arising  from 

the  co-existence  of  different  systems  of  law  in  a  single  State. 

Hence  the  French  codes,  the  Italian  codes,  and  the  German 

codes.  If  codification  has  lagged  behind  in  England,  it  has 

been  largely,  perhaps  mainly,  because  England  acquired  a 

strong  central  Government,  and  attained  to  practical  unity 

of  law,  centuries  before  any  continental  State.1 
In  India  it  became  necessary  to  draw  up  for  the  guidance  Merits  of 

of  untrained  judges  and  magistrates  a  set  of  rules  which  Codes. 

they  could  easily  understand,  and  which  were  adapted  to  the 

circumstances  of  the  country.     There  has  been  a  tendency, 

on  the  one  hand,  to   overpraise  the  formal  merits  of  the 

1  See  chap,  viii  of  my  Legislative  Methods  and  Forms. 
1691  B  b 
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riidi;iii  codes,  it  11*1  on  1 1 1  *  -  other  to  underrate  their  practical 

utility  .i-  instruments  of  government.  Their  workmanship, 

judged  by  European  standards,  is  often  rough,  but  they  arc 

•  Hi  the  whole  well  adapted  to  the  conditions  which  they 

intended  t"  meet.  An  attempt  has  been  made  to  indicate 

in  this  chapter  the  extent  to  which  they  have  supplanted  ot 
modified  native  law  and  custom. 

It  has  often  been  suggested  that  the  process  of  codification 

should  be  deliberately  extended  to  native  law,  and  that  an 

attempt  Bhould  be  made,  by  means  of  codes,  to  define  and 

Bimplify  the  leading  rules  of  Hindu  and  Mahomedan  law, 

without  altering  their  Bubstance.  Sir  Roland  Wilson,  in 

particular,  has  pleaded  for  the  codification  of  Anglo-Mahome- 
dan  law.  There  is,  however,  reason  to  believe  thai  he  lias 

much  underrated  the  difficulties  of  Buch  a  task.  Those 

difficulties  arise,  not  merely  from  the  tendency  of  codification 

bereotype  rules  which,  under  the  silent   influence  of  - 
and  political  tones,  are  in  process  of  change,  bul  from  the 
natural  sensitiveness  of  Hindus  and  Mahomedans  about 

legislative  interference  with  matters  closely  touching  their 

religious  usages  and  observances,  and  from  the  impossibility 

in  many  cases  of  formulating  rules  in  any  Bhape  which  will 

meet  with  genera]  acceptance.  It  is  easy  enough  to  find  an 

enlightened  Bindu  or  Mahomedan,  like  the  late  Sir  S 

Ahmed  Khan,  who  will  testify  to  the  general  desire  of  the 

natives  to  have  their  laws  codified.  The  difficulty  begins 

when  a  particular  code  is  presented  in  a  concrete  form.     Even 

in   tin    case  of  such  a   small  community  as  the   Klmjas.  "ho 

contrived  to  combine  adhesion  to  the  Mahomedan  i 

with    retention   of  certain    Hindu   customs,   it    ha-.   ii]>   to   this 

time,  been  found  impossible  to  frame  a  set  of  rules  <.f  inheri- 
tance on   which  the  leaders  of  the  sect    will  ■        And  any 

code   1 1 •  •  t    based   on   general   agreement    would   either  i 

dangerous  discontent    or  remain   a   dead   letter.      The  mi- 

ceptions  which  arose  about   the  Guardians  and  Wards 

the  authors  "f  which  expressly  disavowed  any  intention  of 
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altering  native  law,  illustrate  the  sensitiveness  which  prevails 
about  such  matters. 

And  what,  after  all,  is  a  code  ?     It  is  a  text-book  enacted  Codes  and 

tcxt- 
by  the  legislature.  Several  of  the  Anglo-Indian  codes  extend  books. 

only  to  particular  provinces  of  British  India.  But,  as  clear 

and  accurate  statements  of  the  law,  they  possess  much 

authority  in  the  provinces  to  which  they  have  not  been 

formally  extended.  Indeed,  it  was  Sir  Henry  Maine's  view 
that  the  proper  mode  of  codifying  for  India  was  to  apply 

a  code  in  the  first  instance  to  a  particular  province,  where 

its  enactment  would  meet  with  no  opposition,  and  gradually 

extend  its  operation  after  the  country  had  become  fami- 

liarized with  its  contents,  and  accepted  it  as  a  satisfactory 

statement  of  the  law.  When  this  stage  had  been  reached, 

what  had  been  used  as  a  text-book  might  be  converted  into 

a  law.  Now,  the  author  of  a  text-book  enjoys  many  advan- 

tages over  the  legislators  who  enact  a  code.  He  can  guard 

himself  by  expressions  such  as  '  it  is  doubtful  whether  '  and 

'  there  is  authority  for  holding.'  And  he  can  correct  any 
error  or  omission  without  going  to  the  legislature.  If  a  digest 

such  as  Sir  Roland  Wilson's  obtains  general  acceptance  with 
the  courts  which  have  to  administer  Anglo-Mahomedan  law, 

it  will  supply  an  excellent  foundation  for  a  future  code  of 

that  law.  But  the  time  for  framing  such  a  code  has  not 

yet  arrived. 

Bb2 
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It  seems  desirable  to  consider,  Bomewhat  more  f 1 1 1 1 \  than 

has  been  possible  within  the  compass  of  the  foregoing  chap- 

the    powers  of  tin-   [ndian   legislative,  executive,  and 

judicial  authorities  with  respecl  to  persons  and  things  « >t  1 1 — i <  l«  - 
the   territorial   limits  <>f    British    India,    particularly  in  the 

territories  of  the  Native  States  of  India.     For  this  purpose 

it  may  he  convenient  to  examine,  in  the  first  instance,  the 

principles  applying  to  extra-territorial  legislation  in  England, 
and    then    to   consider   what    modifications   those    principles 

require   in    their  application   t<>    India.    This   is   the    more 

important  because  the  [ndian  Act  regulating  the  i 

extra-territorial  jurisdiction  was  to  a  gi  at  copied  from 
the  English  Act  which  had  been  passed  for  similar  pur] 

Territorial      Parliamentary  legislation  is  primarily  territorial.     An  Act 

<.f  i-.irii.i-  OI   Parliament   prima  facie  applies  to  all  persons  and  things 

,,ar-v    within  tin-  United  Kingdom,  and  not  to  any  persons  or  things 
ti"n.         outside  the   United    Kingdom.1     In  exercising  its  power  to 

legislate  for  any  pari  of  the  King's  dominions  Parliament  is 
guided  both  by  constitutional  and  by  practical  considerations. 

It  does  not  legislate  for  a  self  governing  dominion,  except  on 

matters  which  arc  dearly   Imp-rial  in  their  nature,  or  arc 
beyond  the  powers  of  the  dominion  legislature.    And,  apart 

from    constitutional    considerations,    it    i-    reluctant    to    «l'.tl 

with    matters    which    are    within    the    competence  of   a    local 

legislat  ore. 

Prindplea       '"   dealing   with    persons  and    things  outside   the    King's 
limiting     dominions  Parliament  is  a  I  way-  presumed  to  act  in  accordant  e 

rial  with  the  rules  and  principles  of  international  law.  and   its 

tion.         enactments   are   con-trued    by    the   court-   accordingly,     it 

would  be  contrary  to  the  received  principles  of  international 

/.'.  v.  Jan   ".  '  i  Bg        Q   B.  425,  430. 
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law  *  regulating  the  relations  between  independent  States  for 
Parliament  to  pass  a  law  punishing  a  foreigner  for  an  offence 

committed  on  foreign  territory,  or  setting  up  courts  in  foreign 

territory.  It  would  not  be  contrary  to  those  principles  for 

Parliament  to  pass  a  law  punishing  a  British  subject  for  an 

offence  committed  in  foreign  territory,  or  giving  English  or 

other  British  courts  jurisdiction  in  respect  of  offences  so 

committed.  But  Parliament  is  reluctant,  more  reluctant 

than  the  legislatures  of  continental  States,  to  legislate  with 

respect  to  offences  committed  by  British  subjects  in  foreign 

territory.  Its  reluctance  is  based  partly  on  the  traditions 

and  principles  of  English  criminal  law,  as  indicated  by  the 

averment  that  an  offence  is  committed  against  the  peace  of 

the  King,  an  expression  inappropriate  to  foreign  territor}' 
and  by  the  rules  as  to  venue  and  local  juries  ;  partly  on 

the  practical  inconvenience  of  withdrawing  offences  from  the 

cognizance  of  local  courts  to  a  court  at  a  distance  from  the 

scene  of  the  offence  and  from  the  region  in  which  evidence 

is  most  readily  obtainable.  The  difficulty  about  evidence  is 

felt  more  strongty  by  British  courts  than  by  the  courts  of 

some  other  countries,  where  there  is  less  reluctance  to  try 

offences  on  paper  evidence.2 

1  i.  e.  to  the  principles  of  international  law  as  understood  and  recognized 
by  England  and  the  United  States.  But  continental  States  have  asserted 
the  right  to  punish  foreigners  for  offences  committed  in  foreign  territories, 
especially  for  acts  which  attack  the  social  existence  of  the  State  hi  question 

and  endanger  its  securitj',  and  are  not  provided  against  by  the  penal  law 
of  the  country  in  the  territory  of  which  they  have  taken  place.  Westlake, 
International  Law,  Part  I,  Peace,  p.  251.  And  the  principles  of  European 
international  law  cannot  be  applied,  except  with  serious  modifications,  to 
States  outside  the  European  or  Western  family  of  nations. 

2  Ste  Jenkyns's  British  Ride  and  Jurisdiction,  p.  128.  As  to  the  principles 
on  which  different  States  have  exercised  their  powers  of  punishing  offences 
committed  abroad,  see  Heffter,  Droit  International  (fourth  French  edition), 

p.  86,  note  G.  Where  an  offender  has  escaped  from  the  country  in  which 
the  offence  was  committed  he  can  often  be  handed  over  for  trial  under  the 

Extradition  Acts,  1870  to  1895,  which  apply  as  between  British  and  foreign 
territory,  or  under  the  Fugitive  Offenders  Act,  1881,  which  applies  as 
between  different  parts  of  the  British  dominions.  Thus  the  procedure 

under  these  Acts  often  supplies  a  substitute  for  the  exercise  of  extra- 
territorial jurisdiction. 
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These  general  principles  appear  t<>  In-  consistent,  with  the 
canons  for  the  construction  of  statutes  laid   down  in  the 

Jameson  case  <>f  1896  l  : — 

'  It  may  be  Baid  generally  tint  tin-  area  within  which  *  statute  is  to 
operate,  and  the  peraons  against  whom  it  is  to  operate,  .int..!..  gathered 
from  the  language  and  purview  of  tin-  particular  statute.  But  there 
in.i\  i  ted  -"in.-  general  rules  -lor  instance,  if  there  1*-  nothing 

which  points  to  .1  contrary  intention,  tin-  Btatute  will  1*-  taken  tu  ;tj>i>l \" 
only  t"  the   United    Kingdom.     But  whether  it   be  oonfined  in  its 

operation  t"  tin-  United  Kingdom, or  whether,  as  is  tin-  c ;«.»<■  ln-n-.'-  it  In- 
;iji|il  ifd  to  the  whole  of  the  Queen's  dominions,  it  will  betaken  t"  apply 
to  .ill  tin-  persona  in  the  United  Kingdom,  or  in  the  Queens  dominions 
ae  the  case  may  be,  including  foreigners  who  during  their  residence  there 

owe  temporary  allegiance  to  Her  Majesty.    And,  according  t * .  it- 
tezt,  it  may  be  taken  to  apply  to  the  Queens  subjects  everywhere, 

whether  within  the  Qua  n'a  il"n union.-  or  without.    ( >nt-  other  general 
canon  "t  construction  is  this    that  if  any  construction  otherwi 

possible,  an  Ad  will  not  In-  construed  ss  applying  t"  foreignere  inn 
to  act.-  done  by  them  outside  1 1 »« -  dominions  of  the  sovereign  power 

ng.    Thai  is  s  ml"  based  on  international  law,  by  whiofa  one 
1  ign  power  is  bound  t<>  respect  the  subjects  ami  the  rights  oi  all 

other  sovereign  powers  outside  its  own  territory.1 
Under  these  circumstances  the  classes  "I  cases  in  which 

Parliamentary   Legislation   has  given  jurisdiction  to    British 

courts  in  respect  oi  offences  committed  out  of  British  territory 

are   not    numerous.    The   most    important   <>f  them   an 

follows  : — 

(1 )  ( offences  committed  at  se  t. 

(j)  Treason. 

(3)  Murder  ami  manslaughter. 

(4)  Slave  trade  often 

(5)  Offences  againsi  tin-  Explosive  Substances  A<  1 

(fi)  <  Offences,  Buch  a  -  forger}  and  perjury,  committed  abroad 

with  reference  to  |   seedings  in  Borne  British  court. 

(7)  Bigamy. 

(8)  Offences    againsi    certain    provisions    ot    tin-    Foreign 
Enlistment  A<  I 

1    /.'.    \  .    ./.;//,.  -../..    []  Q.  B. 
L.  C.  J.,  "ii  demurrer  to  indictment. .  \ 
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(1)  The  exercise  by  English  courts  of  jurisdiction  in  Offences 

respect  of  offences  committed  on  the  high  seas  arises  from  the  a  sea' 
necessities  of  the  case,  i.e.  from  the  absence  of  territorial 

jurisdiction.  These  offences,  being  committed  outside  the 

body  of  any  English  county,  could  not  be  dealt  with  by  the 

ordinary  criminal  courts  of  the  country,  in  the  exercise  of 

their  ordinarj'  criminal  jurisdiction.  They  were  originally  dealt 
with  by  the  court  of  the  admiral,  but  are  now,  under  various 

enactments,  triable  by  ordinary  courts  of  criminal  jurisdiction 

as  if  committed  within  the  local  jurisdiction  of  those  courts.1 

The  jurisdiction  extends  to  offences  committed  on  board 

a  British  ship,  whether  the  ship  is  on  the  open  sea  or  in 

foreign  territorial  waters  below  bridges,  and  whether  the 

offender  is  or  is  not  a  British  subject  or  a  member  of  the 

crew,  and  although  there  ruay  be  concurrent  jurisdiction  in 

a  foreign  court.2  The  principle  on  which  Parliament  exer- 
cises legislative,  and  the  courts  judicial,  powers,  is  that  a 

British  ship  is  to  be  treated  as  if  it  were  an  outlying  piece 

of  British  territory.3  Theoretically,  Parliament  might,  with- 

out bringing  itself  into  conflict  with  the  rules  of  inter- 

national law,  legislate  in  every  case  in  respect  of  an  offence 

committed  by  a  British  subject  on  board  a  foreign  ship  when 

on  the  high  seas.  But  it  has  abstained  from  doing  so  in  cases 

where  the  British  subject  is  a  member  of  the  crew  of  the 

foreign  ship,  because  he  may  be  treated  as  having  accepted 

foreign  law  for  the  time,  and  because  of  the  practical  diffi- 
culties which  would  arise  if  members  of  the  same  crew  were 

subject  to  two  different  laws  in  respect  of  the  same  offence. 

The  principles  on  which  Parliament  has  exercised  its  legis- 

lative powers   with  respect  to   offences  on   board  ship  are 

1  See  4  &  5  Will.  IV,  c.  36,  s.  22  ;  24  &  25  Vict.  cc.  94  and  97  ;  ̂ 7  &  5s 
Vict.  c.  60,  s.  684  ;  and  as  to  the  Colonies,  12  &  13  Vict.  c.  96. 

2  R.  v.  Anderson,  L.  R.  1  C.  C.  R.  161  ;  R.  v.  Can,  10  Q.  B.  D.  76.  The 
rule  is  subject  to  modifications  in  the  case  of  alien  enemies,  or  aliens  on 
board  English  ships  against  their  will.  See  Stephen,  History  0/  the  Criminal 
Law,  ii.  4-6. 

3  The  analogy  is  not  complete.  For  instance,  a  British  ship  in  foreign 
territorial  waters  is,  or  may  be,  subject  to  a  double  jurisdiction. 
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illustrated   by  bs.  686  and   687  <>f  the  Merchant   Shipping 

Actj  iv'.j  (57  &  58  Vict.  c.  6o),  which  run  as  follows : — 

'686. — (1)  Where  any  person,  being  a  British  Bubject,  is  chi 
with  baving  committed  any  offence  on  board  any  British  ̂ hi|>  <m  the 
high  Beas,  or  in  any  foreign  i»« »rt  or  harbour,  <<i  on  board  any  t 
Bhip  in  which  be  does  not  belong,  or,  ool  being  a  British  Bubject,  is 
oharged  with  baying  committed  any  offence  on  board  any  British  ship 
<>n  the  high  seas,  and  thai  person  is  found  within  the  jurisdiction  of 

any  court  in  Her  Majesty's  dominions,  which  would  haye  had  oognizaaoa 
of  the  offence  if  it  lia<l  been  committed  on  board  a  British  Bhip  within 
the  limit-  of  it-  ordinary  jurisdiction,  thai  court  -hall  have  jurisdiction 
to  try  tin-  offence  a-  if  it  had  been  .-<,  committed. 

12&13         '  (-)  Nothing  in  this  section  .-hall  affect   the  Admiralty   Offei 
Vict.  c.  96.  (Colonial)  A 

'687.  All  offences  against  property  or  person  committed  in  or  ;it 
any  place  either  ashore  or  afloat  out  of  Ber  Majesty's  dominions  by 
any  master,  seaman,  or  apprentice,  who  at  the  time  when  tin-  offence 
was  committed  is,  or  within  three  months  previously  has  been,  employed 
in  any  British  Bhip,  .-hall  be  deemed  to  be  offences  "f  tin-  same  nature 
respectively,  and  l><-  Liable  to  tin-  -aim-  puaiahmenl  respectively,  and 
1>«-  inquired  of,  heard,  tried,  determined,  and  adjudged  in  the  same  man* 
oer  and  by  tin-  Bame  courts  and  in  the  .-ami'  places  as  il  those  •• 
had  been  committed  within  the  jurisdiction  of  tin-  Admiralty  of  England; 
and  the  costs  and  expenses  of  the  prosecution  of  any  such  offenoe  • 
directed  to  be  paid  as  in  the  case  of  costs  and  expenses  of  prosecut 

offences  committed  within  the  jurisdiction  of  the  Admiralty  of  England.1 

tiorj  689  gives  powers  ol   arrest,  &c.,  in  cases  where 

jurisdiction  may  he  exercised  ondei  b. 

It  will  be  observed  that  b.  686  draws  a  distinction  between 

British   subjects  ami  others,  ami   between    British  subjects 

who  do,  and  those  wh<>  do  riot,  belong  t«>  a  foreign  Bhip. 

Tin-  terms  in  which  b.  687  lie  expressed  air  yery  wide,  and 

it   i-  possible  that   English  courts  in  construing  them  would 

limit   their  application  with   reference  t<>  the   principl 

international  law.     Sir  the  remarks  in  R   \.  Anderson,  where 

the  case  was  decided  independently  "I  tin-  enactment  repro 

duced  bj  t  hi-  section.1 

1  Piracy  bj  tin1  law  <if  nations,  committed  on  the  open  ->  a.  whether  by 
1  British  subject  <>r  not,  i-  triable  by  on  English  court  under  the  1  riminal 
jurisdiction  derived   from   the   admiralty.     But    this  jurisdiction 
conferred   by  any  special  statute.     A-   t>>  what   constitutes   piracy   fan 

1  'vlony  a/  Hung  A  nng  \ .   A 
1.  I:      P.I  I  Stephen,  Hulory  of  tkt  Criminal 
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(2)  Treason  committed  abroad  is  triable  in  England  under  Treason. 

an  Act  of  1543-4  (35  Henry  VIII,  c.  2).     Treason,  if  com- 
mitted in  the  territory  of  a  foreign  State,  may  very  possibly 

not  be  an  offence  against  the  law  of  that  State,  and  therefore 

not  be  punishable  by  the  courts  of  that  State. 

(3)  Murder   committed    by   a    British    subject    in   foreign  Murder 
•  ii.     -nil        i  -i  anc*  man- 

territory  was  made  triable  m  England  under  a  special  com-   slaughter. 
mission  of  oyer  and  terminer  by  an  Act  of  Henry  VIII  (33 

Henry  VIII.  c.  23).     It  was  by  a  special  commission  under 

this  Act  that  Governor  Wall  was,  in  1802,  tried  and  convicted 

of  a  murder  committed  in  1782. x     The  Act  was  extended  by 

an  Act  of  1803  (43  Geo.  Ill,  c.  113,  s.  6)  to  accessories  before 

the  fact  and  to  manslaughter.     Both  these  enactments  were 

repealed  by  an  Act  of  1828  (9  Geo.  IV,  c.  31),  which  re-enacted 
their   provisions  with   modifications   as  to    procedure.     The 

Act  of  1828  was  repealed  and  reproduced  with  modifications 

by  an  enactment  in  one  of  the  consolidating  Acts  of   1861 

(24  &  25  Vict.  c.  100,  s.  9).  which  is  the  existing  law. 

(4)  Offences  against  the  Slave  Trade  Acts  are  triable  by  Slave 

English  courts  if  committed  by  any  person  within  the  King's  0ffenCoS. 
dominions  or  by  any  British  subject  elsewhere  (see  5  Geo.  IV, 

c.  114,  ss.  9,  10). 

(5)  Offences  against  the  Explosive  Substances  Act,   1883  Offences 

(46  &  47  Vict.  c.  3),  i.e.  offences  by  dynamiters,  are  triable  E°Xpi0- 

by  English  courts  when  committed  by  any  person  in  any  g1^^" 

part  of   the   King's    dominions   or   by  any   British   subject  Act. 
elsewhere. 

(6)  Offences  such  as  perjurv  and  forgerv  are  triable  where  Perjury 
and 

the  person  charged  is  apprehended  or  in  custody.     See  s.  8  of  forgery. 

the  Perjury  Act,  1911  (3  &  4  Geo.  V,  c.  6)  and  s.  14  of  the 

Forgery  Act,  1913  (3  &  4  Geo.  V,  c.  27). 

(7)  Under  s.  57  of  the  Offences  against  the  Person  Act,  1861   Bigamy. 

(24  &  25  Vict.  c.  100),  bigamy  is  punishable  in  England  or 

Ireland,  whether  the  bigamous  marriage  has  taken  place  in 

England  or  Ireland  or  elsewhere,  but  the  section  does  not 

1  Stephen,  History  of  the  Criminal  Law,  ii.  2. 
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extend  to  any  second   marriage  contracted  elsewhere  than 

in  England  or  Ireland  by  any  other  than  a  subject  <>f  His 

Majesty, 

ign  (8)  The  Foreign  Enlistment  Act.  1870  (.;.;  &   ;4  Vict.  c.  90), 

ment.vt.  is  declared  by  s.  j  to  extend  to  all  the  dominions  ol  ll> 

Majesty,  including  the  adjacent  territorial  waters,  and  some 

of  its  provisions,  e.g.  as.  4.  7.  extend  t<>  offences  committed 

by  any  persoD  beings  British  subject  within  it  without  His 

Majesty's  dominions.  The  construction  and  operation  of 
this  Act    were  commented  on  in  the  case  of  R.  v.  Jdr 

[1896]  2  Q.  B.  425. 

Classes  of       British  subjects  in  the  proper  sense  are  of  two  classes  : — 

subjects.  (J)   Natural  lt<  in    British  subjects  ;    and 

(2)  Naturalized  British  subjects. 

Every  person  born  within  the  King's  dominions,  whether 
of   British  or  of  foreign   parents,  is  a  natural-born    British 

subject,   unless  he  has  renounced  his   British   nationality  in 

manner   provided   by  s.  4  of  the  Naturalization   Act. 

(33  &  34  Vict.  c.  14). 

r  born  out  of  1  he  King's  dominions  whose  fathers 

or  grandfathers  in  the  male  line  wen-  natural-born  British 

subject-  are  also  by  Act  of   Parliament  '  natural  born   British 

subjects,     subject     to     certain     exception..     ,ind     (jll.di  heat  i..|i  -. 

unless    they    have    renounced    their    British    nationality    in 

manner   \>\><\  ided   by  law  . 

Naturalized  British  subjects  may  have  become  s«»  eithei 

by  virtue  of  the  imperial  Naturalization  Act  of  1870,  or  by 

virtue  of  the  law  of  a  British  posses-ion.  The  rights  of 

alien-  naturalized  under  the  imperial  Act  are  not  expn 

by    the    Act     to    extend    beyond    the    I'nited     Kingdom    (- 
Naturalization  by  virtue  "I  the  law  of  a   British  possession 

<\it~  n<>t  operate  beyond  the  limits  of  that  possession.  But 

it  would  seem  t  hat  t  he  holders  of  certificates  of  nat  lira  I  i /.at  i>  m 

granted   either   under   the   imperial   or   under  a   colonial    Act. 

Bdw.  111.  -1  u.  2;  ;  Amir,  0.  5,  a.  3  ;  4  Geo   U,  0.  21  j   13  Geo.  Ill, 
e.  21. 



v]      BRITISH    JURISDICTION    IN    NATIVE    STATES    379 

are  entitled  to  claim  British  protection  in  all  foreign  countries 

other  than  their  country  of  origin.1 
The  rights  of  an  alien  to  whom  a  certificate  of  naturaliza- 

tion is  granted  under  the  Act  of  1870  are  subject  to  the 

qualification  that  he  is  not,  when  within  the  limits  of  the 

foreign  State  of  which  he  was  the  subject  previously  to  obtain- 
ing his  certificate  of  naturalization,  to  be  deemed  to  be 

a  British  subject,  unless  he  has  ceased  to  be  a  subject  of  that 

State  in  pursuance  of  the  laws  thereof,  or  of  a  treaty  to  that 

effect  (33  &  34  Vict.  c.  14,  s.  7). 

A  child  born  abroad  of  a  father  or  mother  (being  a  widow) 
who  has  obtained  a  certificate  of  naturalization  in  the  United 

Kingdom  is,  if  during  infancy  he  becomes  resident  with  the 
parent  in  the  United  Kingdom,  to  be  deemed  a  naturalized 

British  subject  (see  33  &  34  Vict.  c.  34,  s.  10  (5)  ). 

In  many  of  these  cases  there  may  be  a  double  nationality. 

This  is  specially  apt  to  occur  in  the  case  of  the  children  or 

grandchildren,  born  abroad,  of  British  subjects.  The  Acts 

which  gave  such  persons  the  status  of  British  subjects  were 

passed  for  a  special  purpose,  are  apt  to  cause  conflicts  of  law, 
and  are  not  always  suitable  to  Oriental  circumstances. 

Enactments  of  this  kind  ought,  it  may  reasonably  be  argued, 

to  be  construed  secundum  materiam.  It  appears  to  have  been 

held  at  one  time  that  the  expression  '  natural-born  subjects  ' 
is,  in  the  statutes  affecting  India,  always  taken  to  mean 

European  British  subjects,2  and,  although  this  j)osition  can 
no  longer  be  maintained  in  its  entirety  (see,  e.g.,  21  &  22 

Vict.  c.  106,  s.  32),  there  is  ground  for  argument  that  it  may 

be  construed  subject  to  restrictions  in  its  application  to 

descendants  of  non-European  subjects  of  the  Crown. 

1  For  a  discussion  of  the  difficult  questions  which  have  been  raised  as 
to  the  effect  of  the  statutory  provisions  under  which  certificates  of  naturaliza  - 
tion  are  granted,  and  particularly  as  to  the  construction  of  s.  7  of  the 

Naturalization  Act,  1870,  see  the  Report  of  tbe  Interdepartmental  Com- 
mittee on  the  Naturalization  Laws,  1901  ;  Cd.  J2T,.  The  Act  of  1870  is 

now  superseded  by  the  British  Nationality  and  Status  of  Aliens  Act,  1914. 
Naturalization  of  aliens  hi  India  is  provided  for  by  Act  XXX  of  1852,  which 
must  be  read  with  reference  to  the  later  imperial  Acts. 

2  See  Minutes  by  Sir  H.  S.  Maine,  No.  97. 
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Conciu-         The  conclusions  to  be  drawn  from  the  enactments  and  the 
sions  as  1     1      •   • 
toParlia-  reported  decisions  appear  to  be — 

legislation      i1)  ̂   would  not  be  consistent  with  the  principles  <>f  inter- 

tentorial  national  law  regulating  the  relations  between  indepen- 

offem  denl  civilized  St  itee  '  for  English  courts  to  exen  ise  01  for 

Parliament  t<>  confer,  jurisdiction  in  respect  of  offences 

committed    by   foreigners  in   foreign   territory.     '  1   am 
not  awan  the  late  Mr.  Justice  Stephen,     «>f  any 

exception  to  the  rule  thai   crimes  committed  on  land 

by  foreigners  out  of  the  United  Kingdom  are  not  Bubject 

i"  the  criminal  law   of  England,  except   cue  furnished 

l>y  the  .Merchant  Shipping  Act  of  1854  (x7  &  I,s  Viet. 

c.  1    .        .    -).    There  may  be  exceptions  in  the  orders 
made  nmlcr  the  Foreign  Jurisdiction  Acta 

(2)  English  courts  are  unwilling  to  exercise,  and  Parliament 

is  unwilling  to  confer,  jurisdiction  in  respect  of  o£E< 

committed    by    British    subjects    in    foreign    territory, 

except  in  special  clac 

With  respect  t<>  offences  committed  in  British  territory  and 

abetted  in  foreign  territory,  or  vice  versa,  it   i>  difficult  t<> 

lay  down  any  general   proposition   which  does  n<>t    require 

numerous  qualifications. 

In  the  case  oi  felonies  committed  in  England  or  Inland 

and  aided   in   foreign  territory,  the  law  is  .settled   by  the 

Accessories  and  Abettors  Act,  1861  (24  A  25  Vict.  0.  94, 

which   enacts   thai    where  any  felony  has   been  completely 

committed  in  England  <>r  Ireland,  the  offence  of  any  p 

wli<>  has  been  an  accessory,  either  befon  the  fact. 

to  the  felony,  in.iv  l.e  de.dt  with,  inquired  of,  tried,  deter- 

mine.I.  and  punished  by  anj  court  which  has  jurisdiction  to 

ti\   the  principal  felony,  or  any  felonies  committed  in  any 

:   But  see  tin-  qualifying  note  ;il">\'  . 
1  History  of  the  Criminal  Law,  ii.  u.    Section  267  of  t!. 

aon   represented  bj  1.  I  87  of  the  Act  >>f  [894  noticed  above.     A-  to  the 
orden  under  the   Foreign  Jurisdiction   A  below,   p.    583.     There 

ni.i\  ;il-.i  I..-  .hi  exception  in  the  case  "f  .1  breach  <>f  duty  t<<  tin-  I 
i  ommitted  abroad  by  a  foi  mi  of  tin-  Crown. 
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county  or  place  in  which  the  act  by  reason  whereof  that 

person  has  become  accessory  has  been  committed  ;  and  in 

any  other  case  the  offence  of  an  accessory  to  a  felony  may 

be  dealt  with,  inquired  of,  tried,  determined,  and  punished 

by  any  court  which  has  jurisdiction  to  try  the  principal  felony 

or  any  felonies  committed  in  any  county  or  place  in  which 

the  person  being  accessory  is  apprehended,  or  is  in  custody, 

whether  the  principal  felony  has  been  committed  on  the  sea 

or  on  the  land,  or  begun  on  the  sea  or  completed  on  the  land, 

or  begun  on  the  land  or  completed  on  the  sea,  and  whether 

within  His  Majesty's  dominions,  or  without,  or  partly  within 

His  Majesty's  dominions,  and  partly  without.  But  there  is 
no  similar  comprehensive  enactment  with  respect  to  misde- 

meanours, and  it  is  obvious  that  different  considerations  would 

apply  in  the  case  of  such  breaches  of  statutory  regulations  as 

are  not  necessarily  offences  by  the  law  of  another  country. 

As  to  offences  committed  in  foreign  territory  and  instigated 

or  aided  in  England,  questions  of  great  importance  and 

delicacy  have  arisen.  These  questions  were  raised  in  the 

famous  case  of  R.  v.  Bernard^  and  are  touched  on  by  the 

late  Mr.  Justice  Stephen  in  his  History  of  the  Criminal  Law. 

His  conclusion  is  that,  '  whatever  may  be  the  merits  of  the 
case  legally,  it  seems  to  be  clear  that  the  legislature  ought 

to  remove  all  doubt  about  it  by  putting  crimes  committed 

abroad  on  the  same  footing  as  crimes  committed  in  England, 

as  regards  incitement,  conspiracy,  and  accessories  in  England. 

Exceptions  might  be  made  as  to  political  offences,  though 

I  should  be  sorry  if  they  were  made  wide.'2  The  English 
legislature  has,  however,  never  gone  so  far  as  to  adopt  these 

conclusions  in  general  terms,  though  it  has  declared  the  law 

in  particular  cases.  Thus,  with  respect  to  murder  and 

manslaughter,  the  Offences  against  the  Person  Act,  1861 

(24  &  25  Vict.  c.  100,  ss.  4,  9),  has  enacted  in  substance  that 

persons  who  conspire  in  England  to  murder  foreigners  abroad, 

1  Foster  and  Finlason,  240  (1S58)  ;   8  State  Trials,  N.  S.,  887. 
2  Vol.  ii,  p.  14. 
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or  in  England  incite  people  to  commit  murder  abroad,  or 

become  in  England  accessories,  whether  before  or  after  the 

fact,  to  murder  or  manslaughter  committed  abroad,  shall  he 

in  the  same  position  in  every  respect  as  if  the  crime  committed 

abroad  had  been  committed  in  England. 

As  to  theft,  it  was  decided  in  1861,1  on  a  question  which 
arose  under  an  Act  of  1827  (7  &  8  Geo.  IV,  c.  29),  that  where 

goods  arc  stolen  abroad,  e.g.  in  Guernsey,  there  could  not  be 

a  conviction  for  receiving  the  goods  in  England,  and  this 

decision  was  considered  applicable  to  cases  under  the  Larceny 

Act,  1861  (24  &  25  Vict.  c.  96),  by  which  the  Act  of  1827 

replaced.  This  loophole  in  the  criminal  law  has  now 

been  Btopped  by  the  Larceny  Act,  1896  (59  &  60  Vict.  c.  52), 

which  punishes  receipt  in  the  United  Kingdom  of  property 

stolen  outside  the  United  Kingdom.  A  similar  question 

arose  at  Bombay  in  1881 '-  on  the  construction  <>f  ss.  410  and 
|i  1  of  the  Indian  Penal  I  lode  ;  and  it  was  held  by  the  majority 

of  the  Court  thai  certain  1  tills  of  exchange  stolen  at  .Mauritius. 
where  the  Indian  Penal  Code  was  not  in  force,  could  not  be 

regarded  as  stolen  property  within  the  meaning  of  s.  410  bo 

as  to  make  the  person  receiving  them  at  linmhay  liable  under 

9.  |ii.  lb  older  to  meet  this  decision,  Act  VIIT  of  [882 

amended  the  definition  of  stolen  property  in  b.  410  of  the 

Penal  Code  by  adding  the  words,  '  whether  the  transfer  has 
been  made,  or  the  misappropriation  or  breach  of  trust  has 

been  committed,  within  or  without  British  India.1  The 
arguments  and  judgements  in  the  Bombay  ease  deserve  Btudy 

with    reference    not     merely    tO    the    existing    state    of    the    law. 

but  to  the  principles  on  which  legislation  should  proceed. 

Legislation  with  respect  to  offences  committed  in  fori 

territory  and  instigated  or  aide. I  in  British  territory  always 

requires  careful  consideration,  especially  in  its  application  to 

foreigners,  and  with  reference  to  minor  offences,  which  may 

be  innocent  acts  under  the  foreign  law. 

/.  v.  />.  hriti'l,  1  i   <  '.p\  1 '.  < '.  J07. 

1  Empress  v.  8.  Moorga  CheUy,  I    L  EL  -  Bom.  338. 
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Under  the  Orders  in  Council  made  in  pursuance  of  the  Foreign 

successive  Foreign  Jurisdiction  Acts  British  courts  have  tionActs 
been  established  and  British  jurisdiction  is  exercised  in 

numerous  foreign  territories  in  respect  not  only  of  British 

subjects,  but  of  foreigners,  i.e.  in  c?*es  to  which  Parliamentary 
legislation  would  not  ordinarily  extend.  But  this  jurisdiction, 

though  recognized,  confirmed,  supported,  and  regulated  by 

Acts  of  Parliament,  derives  its  authority  ultimately,  not 

from  Parliament,  but  from  powers  inherent  in  the  Crown  or 

conceded  to  the  Crown  by  a  foreign  State.1 
The  jurisdiction  arose  historically  out  of  the  arrangements  Origins  of 

COllSlli  AT 

which  have  been  made  at  various  times  between  the  Western  jurisdic- 

Powers  and  the  rulers  of  Constantinople.  These  arrange-  ̂ n* 
ments  date  from  a  period  long  before  the  capture  of  Con-  tulations. 
stantinople  by  the  Turks.  As  far  back  as  the  ninth  and 
tenth  centuries  the  Greek  Emperors  of  Constantinople  granted 

to  the  Warings  or  Varangians  from  Scandinavia  capitulations 

or  rights  of  extra-territoriality,  which  gave  them  permission 
to  own  wharves,  carry  on  trade,  and  govern  themselves  in 

the  Eastern  capital.  The  Venetians  obtained  similar  capitu- 
lations in  the  eleventh  century,  the  Amalfians  in  1056,  the 

Genoese  in  1098,  and  the  Pisans  in  1110,  and  thenceforward 

they  became  extremely  general.  When  the  Turks  took 

Constantinople  they  did  little  to  interfere  with  the  existing 

order  of  things,  and  the  Genoese  and  Venetian  capitulations 

were  renewed.2  The  first  of  what  may  be  called  the  modern 
capitulations  was  embodied  in  the  Treaty  of  February,  153I, 

between  Francis  I  of  France  and  Soliman  the  Magnificent. 

1  The  first  and  most  important  section  of  the  Foreign  Jurisdiction  Act, 
1890  (53  &  54  Vict.  c.  37),  is  in  form  a  declaration  as  well  as  an  enact- 

ment. Section  2  is  in  form  an  enactment  only,  and  possibly  the  difference 
was  intentional. 

2  See  the  Introduction  by  J.  Theodore  Bent  to  Early  Voyages  and  Travels 
in  the  Levant,  pp.  ii,  iii — Publications  of  the  Hakluyt  Society.  Mr.  Rashdall 
has  drawn  an  interesting  parallel  between  the  self-governing  communities 
of  foreign  merchants  in  Oriental  countries  and  the  self-governing  communi- 

ties of  foreign  students  which,  at  Bologna  and  elsewhere,  were  eventually 
developed  into  Universities  (Universities  of  Europe  in  the  Middle  Ages, 
i.  1 53).    As  to  the  jurisdiction  over  students  at  Bologna,  see  ibid.  pp.  178  sqq. 
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This  treat}',  although,  as  has  been  seen,  it  embodied  no  new- 
principle,  yet  from  another  point  <>f  view  marked  a  new  and 

important  departure  in  international  law,  if  and  so  Ear  as 

international  law  can  be  said  to  have  existed  at  the  beginning 

of  the  sixteenth  century.  The  modern  capitulations  nega- 

tived the  theory  that  the  'infidel'  was  the  natural  and 

necessary  enemy  <>f  a  Christian  State,  and  admitted  the  Maho- 

medarj  State  of  Turkey  for  limited  purposes  into  the  family 

of  Ehiropean  Christian  States.  At  the  same  time  they  recog- 
nized the  broad  differences  between  (  liristian  and  Mahomedan 

institutions,  habits,  and  feelings  by  insisting  on  the  with- 

drawal from  the  jurisdiction  of  the  local  courts  of  Christian 

foreigners  who  resorted  to  Turkish  territory  for  the  purpo  1 

of  trade,  and  by  establishing  officers  and  courts  with  juris- 

diction over  disputes  between  such  foreigners. 

The  principles  on  which  separate  laws  and  a  separate 

jurisdiction  have  been  at  times  different  and  in  different 

countries  claimed  on  behalf  of  Western  foreigners  trading 

to  the  East  were  enunciated,  many  generations  afterwards, 

by  Lord  Stowell  in  a  passage  which  has  become  classical  : — 

'It  is  contended  cm  this  point  thai  the  King  of  Groat  Britain  does 
net  hold  the  British  possessions  in  I  he  Easl  Indies  in  right  of  sovereignty, 
and  therefore  thai  the  <  haracter  of  British  merchants  doe-  nut  neces- 

sarily attach  on  foreigners  locally  resident  there.  Bui  taking  it  thai 
Mich  a.  paramount  sovereignty  on  the  pari  of  the  Mogul  princes  really 
and  solidly  exists,  and  that  I  .real  Britain  cannot  he  deemed  to  p 

a  sovereign  right  there;  still  it  is  to  be  remembered  thai  where ver  even 
a  mere  factory  is  founded  in  the  eastern  parts  of  the  world.  European 
persons  trading  under  the  shelter  anil  protection  of  those  establishments 
are  conceived  to  take  their  national  character  from  that  association 

under  which  they  live  and  carry  on  their  commerce.  It  is  a  rule  of  t  be 

law  of  nations,  applying  practically  to  those  countries,  and  is  different 

from  what  prevails  ordinarily  in  Europe  and  the  western  parts  of  the 
world,  in  which  men  take  their  present  national  character  from  the 

general  character  of  the  country  in  which  they  are  resident.     And  this 
distinction  arises  from  the  nature  and  habit   of  the  countries.      In  the 

mi  parts  of  the  world  alien  merchants  mix  in  the  society  of  the 

natives;    access  and   intermixture  are   permitted;    and   the\    become 

incorporated  to  almosl  the  full  extent.     Hut  in  the  Wast,  from  the  oldest 

tune-,  an  i mmisci hie  character  has  been  kept  up;   foreigners  are  not 
admitted  into  the  general  body  and  BUSS  of  the  BOCiety  of  the  nation  ; 



v]      BRITISH    JURISDICTION    IN    NATIVE    STATES    385 

they  continue  strangers  and  sojourners  as  their  fathers  were — Doris 
amara  suam  non  intermiscuit  undam.  Not  acquiring  any  national 
character  under  the  general  sovereignty  of  the  country,  and  not  trading 

under  any  recognized  authority  of  their  own  original  country,  they  have 
been  held  to  derive  their  present  character  from  that  of  the  association 

or  factory  under  whose  protection  they  live  and  carry  on  their  trade.'  1 

The  first  of  the  capitulations  granted  to  England  bears  The ieva 

ompany. 

date  in  the  year  1579,2  and  two  j^ears  afterwards,  in  15S1,  cevi 
Queen  Elizabeth  established  the  Levant  Company  for  the 

purpose  of  carrying  on  trade  with  the  countries  under  the 

Ottoman  Porte.  In  1605  the  company  obtained  a  new 

charter  from  James  I,  and  this  charter,  as  confirmed  by 

Charles  II,  recognized  by  various  Acts  of  Parliament,  and 

supplemented  by  usage,  constituted  the  basis  of  the  British 

consular  jurisdiction  in  the  East  until  the  abolition  of  the 

Levant  Company  in  1825. 3 
By  the  charter  of  King  James,  as  confirmed  by  the  charter 

of  King  Charles,  the  company  was  invested  with  exclusive 

privileges  of  trade  in  great  part  of  the  Levant  and  Mediter- 

ranean seas,  and  with  a  general  power  of  making  by-laws 
and  appointing  consuls  with  judicial  functions  in  all  the 

regions  so  designated. 

The  charter  of  King  James  was  altogether  in  the  nature 

of  a  prerogative  grant  from  home,  and  was  not  founded  on 

1  The  Indian  Chief,  (1800)  3  Robinson,  Adm.  Rep.  p.  28.  See  also  the 
remarks  of  Dr.  Lushington  in  the  case  of  the  Laconia,  (1863)  2  Moo.  P.  C, 
N.  S.,  p.  183. 

2  The  capitulations  with  England  now  in  force  were  confirmed  by  the 

Treaty  of  the  Dardanelles  in  1S09,  and  are  to  be  found  in  Hertslet's  Treaties, 
ii.  346,  and  in  Aitchison's  Treaties,  third  edition,  vol.  xi,  Appendix  I. 

3  The  statements  in  the  following  paragraphs,  as  to  the  jurisdiction 
exercised  by  the  officers  of  the  Levant  Company,  are  derived  partly  from 
a  memorandum  written  for  the  Foreign  Office  by  the  late  Mr.  Hope  Scott 
(then  Mr.  J.  R.  Hope),  by  whom  the  Foreign  Jurisdiction  Act,  1843,  was 
drawn.  [This  memorandum,  which  at  the  date  of  the  first  edition  of  this 
book  had  not  been  published,  is  now  printed  as  Appendix  VI  to  Sir  Henry 

Jenkyns's  British  Rule  and  Jurisdiction  beyond  the  Seas.]  See  also  the  case 
of  The  Laconia  ;  Papayanni  v.  The  Russian  Steam  Navigation  Company, 
2  Moo.  P.  C,  N.  S.,  161.  As  to  the  history  of  the  Levant  Company,  see 

Mr.  Bent's  Introduction  to  Early  Voyages  and  Travels  in  the  Levant,  noticed 
above,  and  the  article  on  '  Chartered  Companies  '  in  the  Encyclopaedia  of  the 
Laws  of  England. 

1691  C  C 
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any  recital  of  concessions  made  by  the  various  sovereigns  in 

whose  dominions  it  was  to  take  effect.  It  did  not  expressly 

refer  to  any  such  concessions  ;is  the  basis  of  a  power  to  with- 

draw British  subjects  from  the  foreign  tribunals,  and  such 

a  power  was  apparently  assumed  even  in  cases  in  which  those 

tribunals  might,  according  to  the  local  law,  supply  the  Legiti- 

mate forum.  The  charter  merely  provided  that  there  should 

be  no  infraction  of  treaties. 

The  main  strength  of  the  coercive  jurisdiction  given  by 

the  charter  appears,  in  Turkey  at  least,  to  have  depended, 

on  the  one  hand,  upon  the  corporate  character  of  the  com- 

pany and  the  power  which  it  thus  had  over  its  own  members, 

and.  on  the  other  hand,  upon  its  exclusive  privileges  of  trade 

which  enabled  it  to  prevent  the  influx  of  disorderly  merchants 

and  seamen. 

The  charter  did  no1  contemplate  the  exercise  of  any  criminal 

jurisdiction  properly  so  called,  nor  any  of  a  civil  character 

in  mixed  suits.  These  branches  of  the  consular  jurisdiction 

in  the  East  are  probably  of  gradual  acquisition,  and  perhaps 

Were  not  claimed  at  the  time  when  King  dames  and  King 

Charles  granted   t  heir  charter.-. 

Diuoia-        The   jurisdiction    conceded    by    the    Sublime    Porte    was 

Levant      exercised    mainly1    by   officers   called   consuls8,   who   were 

oinPany*  appointed   by  the  Levant   Company,  and  who-e   procedure 
was  regulated  by  by  laws  of  the  Company  made  under  powers 

very  like  those  granted  to  the  Easl  India  Company. 

The  Levant  Company,  with  its  exclusive  privileges  of 

trading  and  its  indefinite  legislative  and  judicial  powers, 

closely   resembled   the    E     I     India   Company:    and   the   legal 

1  The  jurisdiction   was   exercised   also   by   the   ambassador,   who   «  m 
appointed  by  the  Crown,  bul  was  until  1803  Dominated  and  paid  by  the 

it  Company.     H«'  continued  n>  l>c  chief  judge  of  the  consular  ©out! 
down  to  iJ 

■•  course  tin-  us.-  of  the  word  'consul'  is  "f  much  older  dato  1 

Murray's  Dictionary,  and  I  >u  Cange,  -   v..  and  the  Report  of  tin 
Committee  of  the  H"Us.'  of  Commons  on  Consular  Establishments, 
As  i"  the  French  consuls  in  the  Levant  during  and  before  the  sevenfc  with 
century,  see  Masson,  //<•'.  «/»  Comn  vt  U   Levant,  p.  xiv. 
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difficulties  which  arose  when  the  East  India  Company  extended 

the  exercise  of  its  legislative  powers  beyond  the  staff  of  its 

factories  illustrate  the  technical  difficulties  which  arose  or 

might  have  arisen  under  the  jurisdiction  exercised  by  the 

consular  officers  of  the  Levant  Company.  But,  as  the  East 

India  Company  grew,  the  Levant  Company  dwindled,  and 

in  1825  it  was  formally  dissolved.  The  Act  which  provided 

for  its  dissolution  (6  Geo.  IV,  c.  33)  enacted  that  thereafter 

all  such  rights  and  duties  of  jurisdiction  and  authority  over 

His  Majesty's  subjects  resorting  to  the  ports  of  the  Levant 
for  the  purposes  of  trade  or  otherwise  as  were  lawfully  exercised 

or  performed,  or  which  the  various  charters  or  Acts,  or  any 

of  them,  authorized  to  be  exercised  and  performed  by  any 

consuls  or  other  officers  appointed  by  the  Company,  or  which 

such  consuls  or  other  officers  lawfully  exercised  and  per- 

formed under  and  by  virtue  of  any  power  or  authority  what- 

ever, should  be  vested  in  and  exercised  and  performed  by  such 

consuls  and  other  officers  as  His  Majesty  might  be  pleased 

to  appoint  for  the  protection  of  the  trade  of  His  Majesty's 
subjects  in  the  ports  and  places  mentioned  in  the  charters 
and  Acts. 

The  intention  of  the  Act,  doubtless,  was  to  transfer  to  the  Difficul- 

consular   officers   appointed   by   the   Crown   all  the   powers  jngfr0m 

formerly  vested  in  the  consular  officers  appointed  by  the  ̂.lssollJ" 
Levant  Company.     But  it  soon  appeared  that  the  dissolution  Levant 

of  the  Company  materially  increased  the   difficulty  of  the 

task   imposed   on   the  consuls.     The    authority  which   had 

previously  supported  them  was  gone,  and  the  prescriptive 

respect  which  might  formerly  have  attached  to  the  powers 

conferred   by  the  charter   was   disturbed   by  the  necessity 

which  had  now  arisen  of  testing  those  powers  by  the  recog- 

nized principles  of  the  English  constitution. 

In  1826  the  law  officers  of  the  Crown  threw  doubts  on 

the  legality  of  the  general  powers  of  fine  and  imprisonment, 

and  of  the  power  which  had  previously  been  held  to  be  vested 

in  the  consuls  of  sending  back  British  subjects  in  certain 

CC2 
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to  this  country,  and  thus  the  ooercive  character  <>f  the 

jurisdiction  was  greatly  shaken. 

Moreover,  the  Act  of  George  IV  had  made  no  provision 

in  lieu  of  the  Company's  power  of  framing  by-laws,  and  no 
method  had  l>een  devised  for  meeting  the  difficulties  arising 

out  of  a  strict  adherence  to  English  jurisprudence  and  out 

of  deviations  from  it  by  the  consular  tribunals. 

And.  lastly,  the  criminal  and  international  jurisdiction  had 

gradually  assumed  a  form  which  the  new  state  of  affairs 

rendered  in  the  highest  degree  important,  but  the  exercise 

of  which  transcended  such  authority  as  the  Company's  consuls 
might  previously  have  claimed. 

In  1836,  eleven  years  after  the  dissolution  of  the  Levant 

Company,  an  Act  (6  &  7  Will.  IV.  <•.  78)  w  1  to  meet 
t  hese  difficulties.  It  recited  that  by  the  treaties  and  capitula- 

tions  subsisting  between  His  Majesty  and  tin-  Sublime  Porte 
full  and  entire  jurisdiction  and  control  over  British  subjects 
within    the    Ottoman    dominions    in    matter-    in    which    BUofa 

British  subjects  are  exclusively  concerned  was  given  to  the 

British  ambassadors  and  consuls  appointed  to  reside  within 

th<-  said  dominions, and  that  it  was  expedient  for  the  pi 
tioii  of  British  suhjrrts  within  the  dominions  of  the  Sublime 

Porte  in  Europe,  Asia,  and  Africa,  and  likewise  in  the  States 

of  Barbary,  as  well  as  for  the  protection  of  His  Majesty's 
ambassadors,  consuls,  or  other  officers  appointed  01  to  be 

appointed  by  His  Majesty  for  the  protection  of  the  trade  of 

Hi-  Majesty's  subjects  in  the  said  ports  and  places,  that 
provision  Bhould  be  made  fur  defining  and  establishing  the 

authority  of  the  said  ambassadors,  ec>n-nls.  or  other  oil 

Ami  it  went  on  t<>  enact  th  •  II:-  Majesty  mighl  by  Orders  in 

Council  issue  directions  to  Hi-  Majesty's  consuls  and  other 
officers  touching  their  rights  and  duties  in  the  protection  of  his 

subjects  residing  in  or  resorting  to  the  ports  and  places  men- 
tioned, and  also  directions  for  their  guidance  in  the  settlement  of 

differences  between  subjects  ol  His  Majesty  and  subjects  of  any 
other  Christian  Power  in  the  dominions  of  the  Sublime  Porte. 
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The  Act  of  1836  was  a  complete  failure,  and  remained 

a  dead  letter.  Its  language  and  machinery  were  in  many 

respects  defective  and  open  to  objection. 

British  extra-territorial  jurisdiction  in  the  Levant  was  Failure  of 

derived  from  two  main  sources  :  tLe  authority  of  the  Sublime  1836;  its 

Porte  and  the  authority  of  the  Crown  of  England.  The  causes- 
charters  of  James  and  Charles  ignored  one  of  these  sources, 

and  used  language  which  seemed  to  treat  the  jurisdiction 

exercised  by  the  consular  officers  of  the  Levant  Company  as 

resting  exclusively  on  the  prerogative  of  the  Crown.  The 

language  of  the  Act  of  1825  was  sufficiently  general  to  include, 

and  was  perhaps  intended  to  include,  authority  derived  from 

the  Porte  and  from  the  consent  of  other  European  Powers, 

but  the  Act  makes  no  specific  reference  to  either  of  these 

sources.  The  Act  of  1836  erred  in  the  opposite  direction. 

Its  language  was  so  framed  as  to  countenance  the  theory, 

always  disavowed  by  the  English  Government,  that  British 

ambassadors  and  consuls  were  in  respect  of  their  jurisdiction 

delegates  of  the  Porte,  instead  of  being  officers  of  the  Crown 

exercising  powers  conceded  to  the  Crown  by  the  Porte. 

Again,  the  preamble,  by  referring  specifically  to  the  capitula- 

tions, and  to  cases  in  which  British  subjects  were  exclusively  con- 

cerned, tended  to  discredit  those  important  parts  of  the  juris- 
diction which  had  arisen  from  usage  or  which  related  to  cases 

affecting  foreign  subjects  under  the  protection  of  Great  Britain. 

Usage  had  played  an  important  part  in  the  development 

of  British  jurisdiction  in  the  Levant.  At  the  outset  that 

jurisdiction,  as  has  been  seen,  did  not  include  criminal  juris- 
diction, properly  so  called,  nor  civil  jurisdiction  in  suits 

of  a  mixed  character.  But  by  1836  the  subject-matter  of 

this  jurisdiction  appears  x  to  have  included,  either  generally 

and  constantly  or  in  some  places  and  occasionally — 
(1)  Crimes  and  offences  of  whatever  kind  committed  by 

British  subjects  ; 

(2)  Civil  proceedings  where  all  parties  were  British  subjects  ; 

1  According  to  Mr.  Hope  Scott. 



390  GOVERNMENT   OF    INDIA 

(3)  Civil   proceedings  where  the  defendant  was  a  British 

subjecl  and  the  plaintiff  a  subject  <>f  the  Porte  ;   and 

(4)  Civil  proceedings  w  here  the  defendant  was  a  British  sub- 
ject and  the  plaintiff  subject  to  another  European  Power. 

And  the  exercise  of  this  jurisdiction  might  be  claimed,  not- 

only  on  behalf  of  British  Bubjects,  but  equally  on  behalf  <>f 

subjects  of  other  Powers  navigating  under  the  flag,  or  claim- 
ing the  protection,  of  Great  Britain.  It  must  be  borne  in 

mind  that  the  Ionian  Islands  were  at  that  time  under  the 

protection   of   the   British   Government,   and   that    cases  in 

which  Ionian  islanders  were  concerned  were  apt   to  <<   1 

before  the  consular  courts  at  Constantinople  and  elsewhere 

in  the  Levant.  But,  besides  the  Ionian  islanders,  there  was 

a  motley  ere*  of  persons  of  different  nationalities,  hangers-on 
of  the  embassy  and  others,  who  for  reasons  nunc  or  lees 

Legitimate  claimed  British  protection  This  was  the  origin 

of  the  class  of  protected  pi  rsons  referred  to  in  modern  ( Orders 

in  Council  under  the  Foreign  Jurisdiction  Arts.1 
Lastly,  the  Act  was  bo  vaguely  worded  as  to  Leave  great 

room  for  doubt  as  to  1  he  powers  conferred  by  it  on  the  <  row  n, 

and  particularly  as  to  how  far  the  Crown  could  in  accordance 

with  it  exercise  powers  ol  Legislation.  This  was  a  matter  of 

the  greatest  moment.  Under  the  capitulations  the  '  custom  ' 
of  the  English  was  to  be  observed  on  the  decision  of  any  suit 

or  other  difference  or  dispute  amongst  the  English  themselves. 

And  in  proceedings  between  English  and  Europeans  the 

forum  ret  was  oustomarily  allowed  to  entail  the  application 

of  English  la*  to  an  English  defendant,  but  a  strict  adherence 

i"  English  jurisprudence  had  never  been  observed.  The  law  to 

be  administered  was  so  vague  and  uncertain  that  a  power 

to  declare  and  modify  it  had  become  imperatively  oeoi  asarj  , 

_n  The  Act  ol  r.836  was  repealed  and  superseded  by  the 

tion  Aot    Foreign  Jurisdiction  Act  of  1843  (6  A:  7  Viet.  0.  94).    This 
of  I> 

'  It  ia  \m-II  known  how  .-  .ukI. ilmi.-lv  the  privilege  <>f  claiming  foreign 
protection  has  been  abused  in  plaoea  1 1  K< -  Tangier.  Aa  to  tin-  restriction! 
].l.i.  id  <>n  t  lii>  privilege  ui  Turkey  a  e  Young,  ( 'orpt  </-  Droit  ottoman,  ii  23*  1. 
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Act,  the  provisions  of  which  are  now  embodied  in  the  Foreign 

Jurisdiction  Act,  1890  (53  &  54  Vict.  c.  37),  was  as  conspicuous 

a  success  as  its  predecessor  was  a  conspicuous  failure.  Its 

merits  were  that  its  recitals  were  sufficient  ry  comprehensive 

to  cover  all  possible  sources  of  e^tra-territorial  jurisdiction, 

and  that  its  enacting  words  embodied  a  formula  of  great 

simplicity,  and  yet  sufficiently  elastic  to  cover  all  modes  in 

which  extra-territorial  jurisdiction  need  be  exercised.  The 

theory  on  which  the  Act  proceeded  was  that,  in  places  beyond 

the  Queen's  dominions  where  the  Queen  had  jurisdiction, 
she  ought,  with  respect  to  the  persons  under  that  jurisdiction, 

to  be  in  the  same  position  as  that  which  she  occupies  in 

a  territory  acquired  by  conquest  or  cession,  that  is  to  sa}-, 
ought  to  have  full  power  of  legislating  by  Order  in  Council. 

The  Act  recited  (as  the  Act  of  1890  now  recites)  that  by 

treaty,  capitulation,  grant,  usage,  sufferance,  and  other  lawful 

means  Her  Majesty  hath  power  and  jurisdiction  within  divers 

countries  and  places  out  of  Her  Majesty's  dominions,  and 
that  doubts  have  arisen  how  far  the  exercise  of  such  power 

and  jurisdiction  is  controlled  by  and  dependent  on  the  law 

and  customs  of  this  realm,  and  it  is  expedient  that  such 

doubts  should  be  removed.  It  then  declared  and  enacted, 

in  terms  reproduced  by  the  Act  of  1890,  that  '  it  is  and  shall 
be  lawful  for  Her  Majesty  to  hold,  exercise,  and  enjoy  any 

power  or  jurisdiction  which  Her  Majesty  now  hath,  or  may 

at  any  time  hereafter  have,  within  any  country  or  place  out 

of  Her  Majesty's  dominions  in  the  same  and  as  ample  a 

manner  as  if  Her  Majesty  had  acquired  such  power  or  juris- 

diction by  the  cession  or  conquest  of  territory.' 
To  illustrate  the  effect  of  this  enactment  by  a  concrete 

instance,  the  King  has,  with  respect  to  the  jurisdiction  exer- 

cisable by  him  at  Shanghai,  a  place  within  the  territorial 

limits  of  the  empire  of  China,  the  same  power  as  he  has  in 

Hong  Kong,  a  British  Crown  colony  outside  the  territorial 

limits  of  China  and  acquired  by  cession. 

Under  the  Foreign  Jurisdiction  Act  of  1843,  and  the  various 
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enactments  which  have  been  passed  for  amending  and 

extending  it,  and  which  arc  now  embodied  in  the  Consolida- 
tion Act  of  1890,  consular,  and  other  judicial  officers  have 

been  established  in  all  parts  of  the  world  where  the  sovereign 

Power  is  non-Christian,  and  extensive  codes  of  law  have  been 

framed  for  their  guidance.1  In  moel  cases  the  Law  adopted 
has  been  the  English  law,  an  it  h  the  necessary  modifications 

and  simplifications  :  but  at  Zanzibar,  which  is  much  resorted 

to  by  natives  of  India,  and  from  officers  at  which  place  an 

appeal  is  given  to  the  High  < Sourl  of  Bombay,  the  law  applied 

is  the  law  of  British  India.8  A  similar  course  was  adopted 

in  the  Persian  Coast  and  [slands  Order  in  Council.  1889.3 

Three  stages  may  !><•  traced  in  the  history  of  the  Foreign 
Jurisdiction  Acts. 

During  the  first  Btage  they  were  applied  exclusively  to 

territories  under  regular  Governments  to  whom  consular 

officers  were  accredited,  and  where  consular  jurisdiction  was 

exercised  concurrently  by  the  officers  of  other  European 

State-.  Practically  they  were  only  applied  to  non-Christian 

countries,  such  as  Turkey,  Persia,  and  china.  'Suoh  coun- 
tries,1 as  Mr.  Westlake  has  observed,1  'have  civilizations 

differing  from  European,  and,  so  far  as  tiny  arc  not  Mahome- 
dan,  from  those  of  one  another.    The  Europeans  or  Americans 

in   them   form   classes  apart,   and    would    not    feel   Bale   under 

the  local  administration  of  justice  which,  even  were  they 

assured  of  its  integrity,  could  no1  have  the  machinery  n< 

sary  for  <dvin<_'  adequate  protection  to  the  unfamiliar  interests 

arising  out  of  a  foreign  civilization.    They  were  therefore 

placed  under  the  jurisdiction  of  the  consuls  of  their  respective 

State.-,   pursuant   to  conventions  entered   into  by  the  latter 

with  the  local  Governments.' 

'I'm  k<v  was  the  first  country   to  which  the  Poreign  Juris- 

'  See  the  Oiden  in  Council  printed  in  roL  v  i.f  tin-  8tal 
Or  tii  1 

*  See  tin-  Zanzibar  Order  in  Coum  i  E 
8taL  R.  and  0.  Rt   ,  \. 

•  Chapter*  on  PrindpU  -  0/  International  L 
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diction  Acts  were  applied,  and  the  jurisdiction  exercised  by  Anoma- 

British  authorities  in  Turkey  is  now  regulated  by  the  Ottoman  positi0n 

Order  in  Council,  I899,1  which  extends  to  all  the  dominions  of  EgYP*- 
of  the  Ottoman  Porte,  including  Egypt. 

The  Anglo-French  Convention  of  1904  virtually  recognized 

the  predominant  position  of  the  British  Government  in 

Egypt,  but  Egypt  has  not  become  a  British  protectorate, 

as  Tunis  has  become  a  French  protectorate,  and  consequently 

Egypt  is  still  subject  to  the  regime  of  the  Capitulations.  The 

evils  arising  out  of  that  regime  were  forcibly  described 

by  Lord  Cromer  in  his  reports  on  Egypt  for  the  years  1904 

and  1905 .2  Egypt,  he  remarked,  stands  in  the  unique  position 

of  an  Oriental  country  which  has  assimilated  a  very  consider- 

able portion  of  European  civilization,  and  which  is  mainly 

governed  by  European  methods,  but  which  at  the  same  time 

possesses  no  machinery  for  general  legislation,  such  as  is 

possessed  by  the  various  states  which,  in  judicial  and  adminis- 

trative matters,  it  is  taking  as  its  model.  At  present  no 

change  can  be  made  in  any  law  applicable  to  Europeans 

without  the  unanimous  consent  of  nearly  all  the  Powers  of 

Europe  and  the  United  States  of  America,  and  experience 

shows  that  it  is  practically  impossible  to  obtain  this  consent 

even  in  matters  of  minor  importance.  So  long  as  legislation 

was  conducted  by  diplomacy,  and  so  long  as  fifteen  separate 

Powers  each  possessed  the  right  of  liberum  veto  on  each  new 

legislative  proposal,  he  regarded  any  attempt  to  introduce  the 

reforms,  of  which  the  country  stands  so  much  in  need,  as  prac- 

tically hopeless.  The  remedy  which  he  suggested  was  the  crea- 

tion of  a  special  legislative  body,  representative  of  European 

foreigners  in  Egypt,  and  capable  of  making  laws  to  bind  them.3 

1  Stat.  R.  and  0.  Rev.  vol.  v,  p.  742.  When  Tunis  became  a  French  pro- 
tectorate it  was  excluded  from  the  operation  of  the  Ottoman  Order  in 

Council  then  in  force.  As  to  the  consular  courts  and  jurisdiction  in  Turkey 
see  Young,  Corps  de  Droit  Ottoman,  i.  279. 

2  Egypt,  No.  1  (1905),  Cd.  2409  ;   Egypt,  No.  1  (1906),  Cd.  2817. 
3  The  capitulations  do  not  apply  to  the  Soudan,  which  is  practically 

a  British  protectorate. 



394  GOVERNMENT   OF   INDIA  [<  B. 

Second  Aft«  r  the   Foreign  Jurisdiction  Act   had  been  applied   to 

applica-  countries  like  Turkey,  it  became  necessary  to  extend  the 

barbarous  >.v>,,|n  "*  foreign  jurisdiction  to  barbarous  countries  not 

countries,  under  any  settled  government.     By  an  Act  of  1861  (24  fl 

Vict,  c.  31) 1  tin-  colonial  authorities  of  Sierra   Leone  were 

empowered  to  exercise  jurisdiction  in  the  uncivilised  terri- 
tories adjoining  that  colony.     Ami  by  an  Art  of  1863  (26  & 

27  Vict.  c.  35) 1  similar  provision  was  made  with  reaped  to 

territories  adjoining  the  Cape  Colony.     A   more  important 

departure  in  this  stage  w.i>  marked  by  the  pawing  of  the 

Pacific  [slanders  Protection  Act  of  1875  (38  &  3<»  Vict.  <■.  51). 

By  this  Act  Bier  Majesty  was  empowered  to  create  by  Order 

in  ( louncil  a  court  of  justice  w  ith  civil,  criminal,  <m<l  admiralty 

jurisdiction  over  Her  Majesty's  subjects  within  certain  islands 
and  places  in  th<-  Western  Pacific,  with  power  to  take 

zanoe  of  ,,11  orimes  and  offences  committed  by  Her  Maj 

subjects  within  any  of  those  island-  and  places.    Three  yean 

later  power  was  given  in  more  general  terms  to  bring  1 

not   within  the  dominions  of  any  settled  government  under 

the  operation  of  the  Foreign  Jurisdiction  Act-.     I>\   s.  5  of 

the   Foreign  Jurisdiction  Act,  1878  (41  &  4J  Viet.  0. 

now  reproduced  by  9.  2  of  the  Foreign  Jurisdiction  Act, 

it  was  enacted  that    in  any  country  or  place  out   of    Bex 

Sty's    dominion-    in    or    to    which    any    of    Her    Mi: 

subjects  were  for  the  time  In-im:  resident  or  resorting,  and 

which  was  not  subject  to  any  Government  from  whom  Her 

Majesty  might  obtain  power  and  jurisdiction  by  treaty,  ox 

any  of  the  other  means  mentioned  in  the  Foreign  Jurisdiction 

Act,  1843,  Her  Majesty  should,  by  virtue  of  the  Act,  have 

power  and  jurisdiction  over  Her  Majesty's  subjects1  (or  the 
time  being  resident  in  or  resorting  to  that  country  or  place, 

and  the  same  Bhould  be  deemed  to  be  power  and  jurisdiction 

1  Tl  ill  in  tame,  but  may  be  revoked  or  varied  by  to  Order 
m  <  Sound!  under  the  I  54  Vict. 
<-.  J7,  s.  1;). 

ie  that  tin-  jurisdfa  t i< >n  \id>1<t  t1  (press)}  i  on 
to  Brit i-li  Mil.j- 
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had  by  Her  Majesty  therein  within  the  Foreign  Jurisdiction 

Act,  1843. 

An  important  stage  was  reached  when  the  Foreign  Juris-  Third 

diction  Acts  were  applied  to  protectorates.     In  territories  to  applica- 

which  the  Pacific  Islanders  Protection  Act  applies,  such  as  t)11°(^to 
Samoa,  British  officers  and  French  or  German  officers  may  torates. 

be  exercising  jurisdiction  side  by  side.     But  in  their  third 

stage  the  Foreign  Jurisdiction  Acts  have  been  applied  to 
certain  territories  in  Africa  which  are  under  the  exclusive 

protectorate  of  England  in  this  sense,  that  their  chiefs  are 

debarred  from  entertaining  diplomatic  relations  with  any  other 

European  Power,  and  that  consequently  such  extra-territorial 

jurisdiction  as  is  exercised  within  the  territories  is  monopolized 

b}r  officers  of  the  British  Government  instead  of  being  exercised 

by  them  concurrently  with  officers  of  other  European  States. 

The  term  '  protectorate  '  acquired  international  recognition  Recogni- tion of 
in  the  proceedings  of  the  Berlin  Conference  of  1885,  when  African 

it  was  stipulated  (by  Art.  34  of  the  Acte  General)  that  any  borates 

Power  which  might  thereafter  either  acquire  possession  of  by  Berlin 

or  assume  a  protectorate  over,  any  territor}'  on  the  coast  ence. 
of  Africa,   should  notify  the   same   to  the   other  signatory 

Powers,  in  order  to  give  them  an  opportunity  of  putting 

forward  any  claim  to  which  they  might  conceive  themselves 

entitled.     This  stipulation  did  not  apply  to  annexations  or 

protectorates  in  the  interior.1 

Immediately  after   the   signature   of   the   general   Act   of  Charter  tc 

'  German 

Berlin,  the  Emperor  VV  illiam  granted  to  the  German  Coloniza-  Coloniza- 

tion Society  in  East  Africa  a  charter  of  protection,  in  which  g°^et 
he  spoke  of  territories  which  by  certain  traders  had  been 

ceded  to   him  for  the   German   Colonization  Society,   with 

'  territorial  superiority,' 2   and   granted   to   the   Society,   on 

1  The  general  Act  of  Berlin  is  to  be  found  in  Hertslet,  Map  of  Africa  by 
Treaty,  i.  20.  There  are  several  references  to  protectorates  in  other  articles 
of  the  Act  of  Berlin,  and  also  in  the  subsequent  Brussels  Act  with  respect 
to  the  African  Slave  Trade,  Hertslet,  i.  48. 

2  The  word  used  in  the  charter  is  '  Landeshoheit,'  and  is  translated  in 

Hertslet's  Map  of  Africa  by  Treaty  as  '  sovereign  rights.' 
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'•i-rt.iin  conditions,  the  authority  to  exercise  .ill  rights  arising 
from  their  treaties,  including  that  of  jurisdiction  over  both 

the  natives  and  tin-  Bubjects  of  Germany  and  of  other  nations 

blished  in  those  territories,  or  Bojourning  there  for  00m- 

mercia]  or  other  purposes.1 
m      A-  to  the  1<'lm1  and  international  effects  oi  tin-  charter  ami 

a&D  of  the  later  imperial  Act  <>f  April,  1886,  by  which  the  charter 

"barter.     }1;(S  apparently  been  superseded,  many  questions  I 
raised  by  writers  on  international  law  both  in  this  country 

and  on  the  Continent.1     Save  the  territories  to  which  they 
apply  become  German  territory  in  a  aense  which  import 

tin-  rights  and  responsibilities  of  territorial  sovereignty  I 
are  they  merely  subject  to  a  German  profc  implying 

a  lesser  degi  and  responsibility  ! 

In  considering  these  questions  it  must  !•<•  home  in  mind 
that  Germany  had  in  r.886  practically  no  colonial  experience. 

England,  with  her  vac  a  <»t  colonies  and  dependencies, 

and  with  her  factories  and  mercantile  establishments  in  every 
part  of  the  world,  is  familiar  with  tl  ral  distinctions 

for  legislative  judicial,  and  executive  purposes  between  the 
Bi  itish  dominions  as  a  whole  and  the  places  outside  the  British 

dominions  in  w  bioh  British  jurisdiction  is  exercised  ;  1»<  I 

the  United  Kingdom  and  the  colonies  and  dependencies 

which,  with  the  United  Kingdom,  nuke  up  the  British 

Empire,  and  are  sometimes  described  collectively  in  Acts 

of  Parliament  as  British  possessions  ;  and  lastly,  between  the 
ral  classes  of  British  possessions;  and  with  the  mode  in 

which, extent  t.»  which,  and  conditions  under  which  imp 

authority    may  h  •  <1    in    places    bel(  h    oi 

these  categories.    Germany    when  the   present   empire  was 

ied,  had  uo  colonies,  and  few  important  mercantile  settle- 

ments  in  foreign  countries,  and  the  constitution  of  the  empire 

contained  no  provision  tor  the  mode  in  which  authority  was 

1  Hertalet,  Map  of  Africa  by 
,  II. ill  for 

ik.-.  ( 'hapU  1 
■   r,it~,  .  hap.  iii. 
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to  be  exercised  in  any  possessions  or  colonies  which  might 

subsequently  be  acquired.  Hence  the  antithesis  which  was 

most  present  to  the  minds  of  German  statesmen  and  jurists 

was  that  between  their  home  or  European  territories — the 

Reichsgebiet  proper — and  their  new  acquisitions  beyond  the 

seas  ;  and  the  tendency  was  to  distinguish  these  latter  by 

the  collective  name  of  protected  territory,  or  '  Schutzgebiet.' 
It  was  not  unnatural  that  this  appellation  should  appear 

inconveniently  indefinite,  and  that  more  precise  information 

should  have  been  desiderated  as  to  the  category  in  which  these 

territories  ought  to  be  placed  ;  as  to  whether  they  were  or 

were  not  to  be  treated,  for  international  purposes,  as  German 

territory  ;  as  to  whether  the  natives  were  or  were  not  German 

subjects  ;  and  generally  as  to  the  nature  and  extent  of  the 

rights  claimed  and  responsibilities  assumed  by  the  German 

sovereign  within  these  regions.  African  protectorates  are 

still  in  a  transitional  and  experimental  stage,  and  it  is  not 

always  easy  to  give  a  precise  answer  to  questions  of  this  kind. 

The  German  Protectorate  in  East  Africa,  with  its  double 

government  by  the  Imperial  Crown  and  by  a  chartered 

company,  was  a  political  experiment  resembling  in  its  nature, 

and  perhaps  consciously  modelled  on,  the  earlier  form  of 

British  rule  in  India.  The  vagueness  of  language  of  the 

German  charter  and  Act  finds  a  close  parallel  in  the  vagueness 

of  language  of  the  English  Regulating  Act  of  1773,  and  this 

vagueness  is  probably  attributable  in  each  case  to  the  same 

causes.  As  Sir  James  Stephen  has  remarked,1  the  authors 

of  the  Regulating  Act  '  wished  that  the  King  of  England 
should  act  as  the  sovereign  of  Bengal,  but  they  did  not  wish 

to  proclaim  him  to  be  so.' 
The   questions  which  were  raised  with  reference  to   the   Questions 

German  protectorate  claimed  in   1885   may  be  raised,  and  English 

have  been  raised,  with  reference  to  the  English  protectorates  P™^" . 
established  in  various  parts  of  Africa  over  regions  occupied  Africa. 

by  uncivilized  tribes.     The  term  '  protectorate,'  it  has  been 
1  Nuncomar  and  Impqi,  ii.  129. 
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observed,  implies  a  protecting  state  and  a  protected  State. 

Bow  can  it  be  applied  to  uncivilized  region-  where  there  is 

no  organized  State  to  protect  ?    In  what  respei  I  pro- 

tectorate  of   this   kind,   where   all   the  effective    powers  of 

reignty   are   exercised    by   tin-    protecting    St  differ 

from  territorial  sovereignty  v1  The  tenuity  <»f  the  distinction 

between  a  protectorate  of  thi>  kind  and  territorial  sovereignty 

well  illustrated  by  the  Jameson  case  of  1896.  In  thai 

case  the  expedition  Btarted  from  two  point-,  one  "f  which, 

M  taking,  was  within  the  boundaries  «»f  the  Cape  Colony, 

and  therefore  clearly  within  British  territory,  whilsl  the  other, 

Pitsani  Pitslogo,  was  within  the  Bechuanaland  Protect 

Tin-  Lord  Chief  Justice,  in  charging  the  jury,'  intimated 

clearly  that  in  his  opinion  the  latter  of  these  places,  as  well 

as  the  former,  must,  at  all  events  for  the  purposes  of  the 

Act  under  which  the  indict  mem  was  framed  (the  foreign 

Enlistment  Act,  1870,  33  &  34  Vict,  c  90,  s.  u),  Ik-  fan 

a-  it  it   were  within  the  limits  of  Hei   Majesty's  dominions. 

1  The  following  an-  illustrative  specimens  "f  treaties  made  with  1 
chiefs  in  Afrir.i 

'[noma  .1/  rhirf]  hereby  declares  that  he  has  placed  himself  and  .ill  his 
territories,  countries,  peoples,  and  subjects  under  the  protection,  ruk 

government  of  tin-  [mperial  British  I  Company,  sod 
t.i  the  Baid  Company  all  its  [qu.  his|  rights  and  right  - 
in.  ii  1  overall  hi--  territories,  countries,  peoples,  and  subjects,  in  consid 
«.f  the  said  Company  granting  the  protection  "f  the  Baid  Company  t<>  him, 
his  territories,  countries,  peoples,  and  subjects,  and  extending  t<>  then 
the  benefit  <>f  the  ml<'  and  government  of  the  said  Company.     And  he 
undertakes  t<>  hoist  and  recognize  the  Bag  of  the  said  Company.'    II 
Mn /i  of  Africa  hi/  7' nnh/,  i.  166. 

■  We,  the  undersigned  Sub-Chiefs,  .  .  .  acting  for  and  on  behalf  "f  the 
Wanyasss  people  living  within  [specified  limit-,  n 

Britain  and  [reland  .  .  .  t<> 
take  eiir  country,  ourselves,  and  "iir  peoples  under  her  sp  •  ial  proti 

lemnly  pledging  and  binding  ourselves  and  our  peoples  to  observe 
the  folio*  in.'  conditions  : — 

'  1.  That  we  give,  over  all  our  country  within  the  ab 
all  -  M'l  all  and  every  other  claim  absolutely,  and  without 
any  reservation  whatever,  to  Her  Host  Gracious  Majesty  the  Q 
fer  ill  tune  coming.'    Hertslet,  1 

It  is  difficult  to  see  what  residuum  of  sovereignty  remains  after  I ■IIS. 

*  Tim  i,  Julj 
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And  this  might,  perhaps,  reasonably  be  held,  for  the  nature 

of  the  sovereignty  exercised  by  the  British  Crown  within  the 

protectorate  was  such  that  the  British  Crown  and  its  agents 

and  officers  could,  whilst  a  protected  native  chief  could  not, 

prevent  an  aggression  from  the  protectorate  into  neighbour- 

ing territory,  and  consequently  such  an  aggression  was  within 

the  mischief  of  the  Act.1  It  must  be  remembered,  however, 

that  the  points  of  law  arising  in  the  Jameson  case  were  not 

fully  argued,  and  that  the  language  of  a  charge  to  the  jury 

cannot  always  be  construed  with  the  same  strictness  as  the 

language  of  a  judgement.  The  law  was  laid  down  in  the 

Jameson  case  with  reference  to  the  construction  of  a  particular 

statute,  and  the  propositions  embodied  in  the  chief  justice's 
charge  must  not  receive  too  wide  an  application.  It  seems 

clear  that  for  ordinary  purposes  the  territory  of  a  protectorate 

is  foreign  and  not  British  territory.  If  this  were  not  so, 

orders  for  establishing  and  regulating  the  jurisdiction  exer- 

cisable within  it  by  British  authorities  could  not  be  made 

under  the  Foreign  Jurisdiction  Act.  Perhaps  it  would  be 

accurate  to  say  that  for  the  purposes  of  municipal  law  the 

territory  of  the  Bechuanaland  Protectorate  is  not,  but  for 

the  purposes  of  international  law  must  be  treated  as  if  it  were, 

part  of  the  British  dominions.  The  line  of  division  is  thin, 

but  it  exists,  and  it  has  its  utility.  If  the  objection  is  raised 

that  protectorates  of  this  kind  are  inconsistent  with  previously 

received  rules  and  formulae  of  international  law,  the  answer 

is  that  they  have  been  found  by  practical  experience  to  pro- 

vide a  convenient  halfway  house  between  complete  annexation 

and  complete  abstinence  from  interference  ;  that  inter- 

national law  is  an  understanding  between  civilized  nations 

with  respect  to  the  rules  applicable  to  certain  existing  facts  ; 

that  it  is  in  a  state  of  constant  growth  and  development ; 

and  that  when  new  facts  make  their  appearance  the  appro- 

priate rules  and  formulae  will  speedily  be  devised.2 

1  Seethe  Order  in  Council  as  to  jurisdiction  in  the  protectorate,  below,  p.  405. 

2  The  terms  '  protectorate  '  and  '  sphere  of  influence  '  have  sometimes 
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The  application  i«»  protectorates  of  the  machinery  ol  the 

Foreign  Jurisdiction  Acts  has  brought  into  greater  prominence 

t  he  quest  ion  as  to  I  he  classes  of  persons  with  respect  to  w  hum 
the  jurisdiction  exercised  in  accordance  with  those  Acts  oan 

be  or  ought  to  be  exercised.  The  answer  to  these  questions 

depends  upon  the  nature  and  origin  of  the  jurisdiction,  and 

on  the  terms  <>f  the  instrumenl  by  which  the  jurisdiction  is 

regulated.  As  the  jurisdiction  is  derived  from  an  arrange- 

ment between  the  British  Crown  and  the  territorial  sovereign, 

it  clearly  can  be  made  exercisable  in  t  he  case  ol  persons  under 
either  of  those  authorities.  But  in  the  territories  where  it 

was  first  exercised,  it  was  required  f<>r  the  protection  of 

foreigners,  and  was  uot  intended  for,  and  was  qoI  exercised 

in  the  case  of,  subjects  of  the  territorial  sovereign.  The 

olasses  of  persons  for  whom  it  was  intended  wen-  either 

British  subjects  ox  persons  entitled  to  the  political  protection 
of  the  British  Crown.  And  the  ottoman  Order  in  Council 

of  [899  (Articles  r.6  r.9),  like  other  Orders  in  Council  framed 

on  the  Bame  lines,  includes  British-protected  persons  in  its 
definition  of  British  subjects  (Art,  3)  and  orders  provision  for 

the  registration  of   British  subjects  as  bo  defined.     In  the 

been  looselj  treated  as  synonymous.     But  the  latter  term  dm  merely  ■ 
v  meaning.     It    implies  an  engagement   between  I  thai 

one  "f  them  will  abstain  from  interfering  or  exercising  influence  within 
tones,  whi<  b,  as  between  the  contracting  par; 

f<>r  the  operations  "f  the  other.    Sucb  an  engagement  does  not  >>i  itself 
involve  the  exert  ise  "f  anj  powers  or  the  assumption  "f  any  responsibility 

by  either  State  within  the  sphere  <>f  inflm  ■•!  to  itsell    But  the 
exclusion  "f  interfen  nee  by  one  "f  tl  ithin  a  particular  territory 
im  i\  involve  the  assumption  by  the  other  <>f  Bome  degree  "f  responsibility 
for  the  maintenance  ol  order  within  that  territory.  Thus  ■  sphere  ol 

influence  is  s  possible  prot  •'!  tends  to  pass  into  1  pi 
ju~t  as  s  protectorate  tends  to  pass  into  1  ompli  Qty.     The  ohiel 

re  "f  influence  :i|>|><-.ir-  t"  be  to  minimise  the 
mbles  for  U  rritory,  and  to  obxi iatc  tl 

ipation  as  ■  >   bar  to  annexation  or  encroachment    bj    1 

competent  tngement  on  which  a  'sphere  "f  influ 
itself,  ii"  international  validity,  and  is  not  binding  1 

1,11  mi.  nut.   The  phrase  was  invented 

to  meet  1  transient  state  of  things,  and  1-  perhaps  tending  to  become 
obsol 
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case  of  the  Laconia,1  which  was  between  British  subjects 
and  Russian  subjects  in  respect  of  a  collision  between  a  British 

and  a  Russian  ship,  it  was  found  by  the  Judicial  Committee 

of  the  Privy  Council  that  the  Ottoman  Government  had 

long  acquiesced  in  allowing  the  British  Government  jurisdic- 
tion between  British  subjects  and  subjects  of  other  Christian 

States  exercised  by  means  of  consular  courts,  and  that  whilst 

there  was  no  compulsory  power  in  a  British  court  in  Turkey 

over  any  but  British  subjects,  a  Russian  or  other  foreigner 

might  voluntarily  submit  to  the  jurisdiction  of  such  a  court 

with  the  consent  of  his  sovereign. 

The  decision  in  the  Laconia  case  applied  to  a  state  of  cir-  Conse- 

quences of cumstances  where  there  were  several  Powers  exercising  extra-  establish- 

territorial  jurisdiction  in  the  territories  of  the  same  State.  protec. 

It  requires  modification  in  its  application  to  the  conditions  torate. 

of  a  protectorate.  The  assumption  of  control  over  the  foreign 

relations,  or,  to  use  another  expression,  over  the  external 

sovereignty,  of  a  State  implies  the  assumption  of  responsi- 

bility both  for  the  safety  and  for  the  good  conduct  of  foreigners 

who  resort  to  the  territories  of  the  protected  State  and  who 

are  not  subjects  of  the  protecting  State  ;  that  is  to  say,  for 

matters  which,  in  the  case  of  an  independent  State,  are  dealt 

with  by  diplomatic  intervention.  And,  except  where  the 

local  law  and  administration  of  justice  are  in  full  conformity 

with  European  standards,  this  responsibility  cannot  be  effec- 

tively discharged  unless  the  courts  of  the  protecting  State 

exercise  jurisdiction  over  such  foreigners. 

Conversely,  when  the  protecting  State  establishes  courts 

with  competent  jurisdiction  and  adequate  security  for  the 

administration  of  justice  in  accordance  with  Western  ideas, 

the  necessity  for  consular  courts  of  other  Western  Powers 

disappears.  Thus,  when  France  established  a  protectorate 

over  the  regency  of  Tunis  and  set  up  French  courts  in  the 

regency,  the  Queen  consented  to  abandon  her  consular  juris- 
diction, with  a  view  to  British  subjects  in  the  regency  becoming 

1  (1863)  2  Moo.  P.  C,  N.  S.,  161  ;  33  Law  Journal,  N.  S.,  P.  M.  &  A.  11. 
1691  D  d 
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justiciable  by  those    French  courts   under  the  same  condi- 

tions a>  French  subjects.1 
Accordingly,  the  assumption  of  an  exclusive  protectorate 

seems  to  imply  the  exercise  o!  jurisdiction  over  foreigners 

and  the  exclusion  <>f  the  jurisdiction  <>f  foreign  consular 

courts,  and  in  the  opinion  of  the  latest  authorities  on  inter- 

national law  jurisdiction  over  foreigners  is.  in  Buch  pn 

torates,  legally  exercisable 

The  mode  in  which  t  be  powers  exercisable  under  the  Foreign 

Jurisdiction  Ad  have  been  applied  t<>  uncivilized  regions, 

and  have  been  gradually  extended  in  their  adaptation  to 

protectorates,  may  be  illustrated  by  the  Orders  in  Council 

which  have  at  various  times  been  made  for  different  regions 
in  Africa. 

A  comparatively  early  Btage  in  the  process  <>f  development 

is  represent*  d  by  an  <  trder  of  1889 :t  under  w  lii«fi  '  local  juris- 
dictions'  could  be  constituted  where  n<  The  Order 

declared  thai  the  powers  oonferred  by  it  within  a  local  juris- 

diction wa&  to  extend  to  the  persons  and  matters  following, 

insofar  as  by  1  reaty,  grant,  usage,  BufEerance,  or  othei  lawful 

mean-  Her  Majesty  bad  power  or  authority  in  relation  to 

mkIi  persons  and  matters,  that  is  to  Bay  : — 
(1)  British  Bubjeets  as  denned  by  the  Order; 

(2)  The  property  and  personal  and  proprietary  rights  and 

obligations  of  British  subjects  within  the  local  juris- 
diction (whether  such  subjects  were  or  were  not  within 

the  jurisdiction),  including  British  ships  with  their  boats 

and  the  persons  and  property  on  board  thereof,  or 

belonging  thereto  ; 

(  ;i  Foreigners,  a-  defined  1»\  the  Order,  who  Bhould  submit 

:  111.  British  conBnlar  jurisdiction  established  in  Tunis  under  the  !■■ 

Jurisdii  i  i"ii  Ai  ta  m  expressly  abolished  by  the  Order  in  f '<>imril  of  I N bei 
.  \\  ////.  national  I. 

ational  Law,  Pa  ohap,  \  i. 

1  The  Africa  Order  in  Council,  1889.    8taL  /.'.  mnl  <>.  Rev.,  toL  v.  j>.  1. 
Thia  <  trderand  the  amending  Order  of  1  Boa  have  been  practically  aupei 

by  the  Ordera  >>f  \,r  _-  f, ,r  I'.ritisii  <  lent  r.il  Africa  and  British  East  Afrit  a. 
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themselves  to  a  court,  in  accordance  with  the  provisions 

of  the  Order  ; 

(4)  Foreigners,  as  denned  by  the  Order,  with  respect  to 

whom  any  State,    king,   chief,   or   Government,   whose 

subjects,  or  under  whose  protection  they  are,  had,  by 

any  treaty,  as  defined  by  the  Order,  or  otherwise,  agreed 

with  Her  Majesty  for,  or  consented  to,  the  exercise  of 

power  or  authority  by  Her  Majesty. 

The  term  '  British  subject '  was  defined  as  including  not  only 
British  subjects  in  the  proper  sense  of  the  word,  but  also 

any  persons  enjoying  Her  Majesty's  protection  and,  in  par- 
ticular, subjects  of  the  several  princes  and  States  in  India 

in  alliance  with  Her  Majesty,  residing  and  being  in  the  parts 

of  Africa  mentioned   in  the  Order.1     The  term  '  foreigner ' 
was  defined  as  meaning  a  person,  whether  a  native  or  subject 

of  Africa  or  not,  who  was  not  a  British  subject  within  the 

meaning  of  the  Order. 

Whether  the  Order  authorized  the  exercise  of  criminal 

jurisdiction  over  '  foreigners  '  seems  open  to  doubt,  and  the 

exercise  under  it  of  civil  jurisdiction  in  respect  of  a  '  foreigner  ' 
was  expressly  declared  to  require  his  specific  consent  in  each 

case,  whilst  the  court  was  also  empowered  to  require  evidence 

that  no  objection  was  made  by  the  Government  whose  sub- 

ject the  foreigner  was. 

These  restrictions  on  the  exercise  of  jurisdiction  over 

foreigners  were  soon  found  to  be  incompatible  with  the 

conditions  of  a  protectorate,  and  accordingly  the  jurisdiction 
received  a  wide  extension  under  the  Africa  Order  in  Council, 

1892.  This  Order,  after  reciting  in  the  usual  terms  that,  by 

treaty,  grant,  usage,  sufferance,  and  other  lawful  means, 

Her  Majesty  the  Queen  had  power  and  jurisdiction  in  the 

parts  of  Africa  mentioned  in  the  Order  of  1889,  went  on  to 

recite  that— 

1  This  language  is  in  accordance  with  the  terms  of  the  enactment  which 
is  reproduced  by  s.  1 5  of  the  Foreign  Jurisdiction  Act,  1 890,  and  which  was 
passed  before  the  Interpretation  Act,  1889. 

Del  2 



404  GOVERNMENT   OF    INDIA  [CH. 

'  By  the  general  Act  of  the  Conference  of  Berlin  signed  in  1885  the 
several  Powers  who  were  parties  thereto  (in  this  Order  referred  to  a.s 

the  Signatory  Powers)  declared,  with  respect  to  occupations  in  Africa 

by  any  of  the  Signatory  Powers,  that  the  establishment  of  authority  in 

protected  territories  was  an  obligation  resting  upon  the  respective  pro- 
tecting Powers;  and  that,  in  order  to  the  due  fulfilment  of  the  said 

obligations,  as  1  rritories  and  places  within  the  limits  of  the 
Order  of  1889,  which  Her  Majesty  should  have  declared  to  be  under 

the  protection  of  Her  Majesty,  it  was  necessary  that  the  subjects  of  the 

Signatory  Powers,  other  than  Her  Majesty,  should  be  justiciable  under 

that  Order  in  like  manner  a-  British  subjects,  and  that  fortius  purpose 
the  provisions  of  the  Order  referring  to  British  subjects  should,  as  far 
as  practicable,  be  extended  to  the  Bubjectc  of  those  Pcf 

It  then  proceeded  to  enact  that — 

•  Where  Sei  Majesty  has  declared  any  territory  or  place  within  the 

limits  of  the  Africa  Order  in  ( 'ouiuil,  1889,  to  bo  a  protectorate  of  Her 
&fajesty,1  lie  provisions  of  that  Order  having  reference  to  British  subjects, 

except  Pari  XIV  thereof,1  shall  extend  in  like  manner  to  foreigners 
to  whom  this  Order  applies,  and  all  such  foreigners  shall  be  justiciable 
by  the  courts  constituted  by  the  said  Order  for  the  protectorate  under 

the  same  conditions  as  British  subjects,  and  to  the  extent  of  the  juris- 

diction vested  by  law  in  those  courts  ;  and  Part  XII  -  and  so  much  of 
the  resl  of  the  Order  as  requires  the  consent  of  any  foreigner  as  a  con- 

dition of  ti  of  jurisdiction  shall  be  of  no  force  or  effect  in  the 

protectorate,  bo  far  aa  respects  foreigner.-  to  whom  this  Order  applies.1 

The  Order  defined  the  expression  'foreigners  to  whom  this 

Order  applies1  as  meaning  subjects  of  any  of  the  Signatory 
Powers,  except  Her  Majesty,  or  of  any  other  Power  which 

had  consented  that  its  Subjects  should  be  justiciable  under 

the  Africa  Order  ol  [889  and  the  Order  of  1892. 

It  will  be  seen  that  the  jurisdiction  exercisable  under  the 

Orders  of  1889  and  1892,  though  very  extensive  in  it-  BOOpe, 

was  -1  ill  persona]  in  its  character. 

These  Orders  were  framed  by  the  Foreign  Office,  lint  in 
the  meantime  the  Colonial  Office  had  been  framing  Orders 

which    proceeded    on    *  1 1 1 T< •  i  ■  lit    and    bolder   lines,  ami    which 

appear  to  give  jurisdiction  in  general  terms,  without  distinction 

between  British  subjects  and  foreigners,  and  without  reference 

to  any  acquiescence  or  consent,  express  or  implied.    The 

1  Pari  XIV  provides  for  the  registration  of  British  sabj 
1  As  to  civil  jurisdiction  over  foreigners  with  the  consent  of  them 

or  their  Qoremm 
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Order  made  for  the  Bechuanaland  Protectorate  on  May  9, 

1891,1  after  reciting  that  the  territories  of  South  Africa 
situate  within  the  limits  of  the  Order  as  described  were  under 

the  protection  of  Her  Majesty  the  Queen,  and  that  by  treaty, 

grant,  usage,  sufferance,  and  other  lawful  means  Her  Majesty 

had  power  and  jurisdiction  in  those  territories,  enacted  as 

follows  : — 

'  II.  The  high  commissioner  may,  on  Her  Majesty's  behalf,  exercise 
all  powers  and  jurisdiction  which  Her  Majesty,  at  any  time  before  or 
after  the  date  of  this  Order,  had  or  may  have  within  the  limits  of  this 
Order,  and  to  that  end  may  take  or  cause  to  be  taken  all  such  measures, 
and  may  do  or  cause  to  be  done  all  such  matters  and  things  within  the 

limits  of  this  Order  as  are  lawful,  and  as  in  the  interest  of  Her  Majesty's 
service  he  may  think  expedient,  subject  to  such  instructions  as  he  may 
from  time  to  time  receive  from  Her  Majesty  or  through  a  secretary  of 
state. 

'  III.  The  high  commissioner  may  appoint  so  many  fit  persons  as  in 
the  interest  of  Her  Majesty's  service  he  may  think  necessary  to  be 
deputy  commissioners,  or  resident  commissioners,  or  assistant  com- 

missioners, or  judges,  magistrates,  or  other  officers,  and  may  define 
from  time  to  time  the  districts  within  which  such  officers  shall  respec- 

tively discharge  their  functions. 

'  Every  such  officer  may  exercise  such  powers  and  authorities  as  the 
high  commissioner  may  assign  to  him,  subject  nevertheless  to  such 
directions  and  instructions  as  the  high  commissioner  may  from  time  to 
time  think  fit  to  give  him. 

'  The  appointment  of  such  officers  shall  not  abridge,  alter,  or  affect 
the  right  of  the  high  commissioner  to  execute  and  discharge  all  the 
powers  and  authorities  hereby  conferred  upon  him. 

'  The  high  commissioner  may  remove  any  officer  so  appointed. 
'  IV.  In  the  exercise  of  the  powers  and  authorities  hereby  conferred 

upon  him,  the  high  commissioner  may,  amongst  other  things,  from  time 
to  time,  by  proclamation  provide  for  the  administration  of  justice,  the 
raising  of  revenue,  and  generally  for  the  peace,  order,  and  good  govern- 

ment of  all  persons  within  the  limits  of  this  Order,  including  the  pro- 
hibition and  punishment  of  acts  tending  to  disturb  the  public  peace. 

'  The  high  commissioner  in  issuing  such  proclamations  shall  respect 
any  native  laws  or  customs  by  which  the  civil  relations  of  any  native 

chiefs,  tribes,  or  populations  under  Her  Majesty's  protection  are  now 
regulated,  except  so  far  as  the  same  may  be  incompatible  with  the  due 

exercise  of  Her  Majesty's  power  and  jurisdiction. 

'  VII.  The  courts  of  British  Bechuanaland  shall  have  in  respect  of 
matters  occurring  within  the  limits  of  this  Order  the  same  jurisdiction, 

1  Stat.  R.  and  0.  Rev.,  vol.  v,  p.  109. 
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civil  and  criminal,  original  and  appellate,  a.-  thej  respectively  | 
f ii mi   time  t<i   time  in  reaped  oi   matl  ixring  within   British 
Bechuanaland,  and  the  judgements,  decrees,  orders,  and  sentences  of 
any  such  court  made  or  given  in  the  exercise  of  the  jurisdiction  hereby 
conferred  may  be  enforced  and  executed,  and  appeals  therefrom  may 

be  Ii  id  and  prosecuted,  in  the  -aim-  way  as  if  the  judgement,  decree, 
ordi  ace  had  been  mad*  ox  given  under  the  ordinary  jurisdic- 
tiun  of  the  court. 

'  But  the  jurisdiction  hereby  conferred  shall  only  be  exercised  by  such 
courts,  and  in  Buch  manner  and  to  such  extent,  as  the  Governor  of 

British  l'<  chuanaland  -hall  by  proclamation  from  time  to  time  direct.1 

The  Matabeleland  Order  in  Council,  1894,  now  superseded 

by  the  Southern  Rhodesia  <  hrdei  in  Council,  1898,  was  brained 

en  .-iinil.tr  principles,  and  the  same  principles  have  been 
Followed  in  the  Orders  \\  bich  have  Bince  been  made  for  different 

parts  of  South,  East,  and  West  Africa.  They  set  up  high 

courts  and  make  administrative  and  legislative  mente 

hardly  distinguishable  in  their  character  from  those  adopted 

for  regions   which  have   been  formally  incorporated  in  the 

King's  dominions.1 
Conclu-         The  genera]  conclusions  as  to  the  classes  of  persons  and 

iuriwlic-     ca8ea  u',n  ''"I"'1'1  tn  which  jurisdiction  may  )h-  exercised  by 
Uon  under  courts  established  by  <  rders  in  Council  in  aocordanoe  with 

ign 
Jurisdic-    the  Foreign  Jurisdiction  Acts  appear  to  U* — 

1.  The  principles  on  which  the  jurisdiction  rests  do  not 
exclude  its  exercise  with  respect  to  any  oIobboo  of  persons 

being    the    subjects,    or    under    the    authority,    of    the    5 

which  establishes  the  court, or  of  the  State  in  whose  territory 

the  court  is  established,  or  any  classes  of  cases,  whether 
civil  or  criminal. 

2.  Bui  in  practice  the  jurisdiction,  being  required  mainly 

for  the  protection  of  fon  is  not  usually  exercised  in 

the  Africa  Older  printed  in  8taL  11.  and  O.  Rep.,  voLv.    TheO 

in  Council  made  f 01  the  '  hinterland  'protectorates  adjoining  British  oolomes 
<.ii  thi  West  I  loast  of  Africa  have,  instead  oi  di  lining  the  jurisdiction  exer- 
< isabk  in  ;  maferred  the  ]>•  then  to  the 

of  the  adjacent  Brit  isfa  colony.   The  legislatioD  andec  these  powen 
is  in  I  or  simply  applies  the  colonial  law.   [n  some  caaee  jurisdiction 

in  i"  l»-  exercisable  over  all  persona.     In  oth«  ia  li  ft  with 
the  i  In'  b,  Bubj<  'it"  the  din  1  tion  and  1  ontrol  of  the  British  authoi  it 
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disputes  between  natives  of  the  country  or  in  criminal  pro- 

ceedings which  do  not  affect  foreigners. 

3.  As  respects  persons  who  are  not  subjects  either  of  the 

State  which  establishes  the  court,,  or  of  the  State  in  whose 

territory  the  court  is  established,  the  exercise  of  the  juris- 

diction, according  to  the  view  adopted  in  framing  most  of 

the  Orders  in  Council,  requires  consent,  express  or  implied, 

on  the  part  of  those  persons  or  of  the  States  to  whom  they 

belong,  but  a  general  consent  to  the  exercise  of  jurisdiction 

over  all  or  any  of  the  subjects  of  any  State  may  be  implied 

by  acquiescence,  or  by  such  acts  as  the  recognition  of  a  pro- 
tectorate. 

4.  In  the  case  of  certain  protectorates  in  Africa  the  juris- 

diction has  been  given  in  more  general  and  indefinite  terms, 

and  apparently  is  capable  of  being  exercised  over  any  persons 

and  in  any  cases  over  and  in  which  territorial  jurisdiction 

is  exercisable.1 

5.  The  Order  in  Council  can  limit  and  define  in  any 

maimer  which  may  be  considered  expedient  the  classes  of 

persons  and  cases  with  respect  to  which  jurisdiction  is  to  be 
exercised. 

In  considering  the  application  of  the  foregoing  principles  Applica- 

to  India,  the  chief  differences  to  be  borne  in  mind  are  : —  principles 

(1)  The  limitations  on  the  powers  of  the  Indian  Legisla-  to  India- 

ture,  by  which  is  meant  the  authority  described  in  Acts 

of  Parliament  as  '  the  Governor-General  in  Council  at 

meetings  for  the  purpose  of  making  laws  and  regula- 

tions '  ; 
(2)  The  special  relation  in  which  the  Government  of  India, 

as  representative  of  the  paramount  Power,  stands  to 
the  Native  States. 

1  The  references  to  native  law  and  custom  in  some  of  these  Orders  clearly 
show  that  jurisdiction  was  intended  to  be  exercised  under  them  in  cases 
between  natives  of  the  country.  For  a  very  curious  illustration  of  the  mode 
in  which  tins  kind  of  jurisdiction  has  been  exercised  on  the  West  Coast 
of  Africa,  see  Fanti  Customary  Laves,  by  J.  M.  Sarbah  (London,  1897). 
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ioi      The    Indian    Legislature   is   the   creation   oi   statute.     Its 

Leeisia-     powers  are  derived  wholly  from  Acta  of  Parliament,  and  are 

turt'-         limited  with  reference  to  persons,  places,  and  subject-matter 
by  the  Acts  ol  Parliament  by  which  they  are  conferred. 

-  iion  43  of  the  Government  of  India  Act,  1833  (,;  A  4 

Will.  IV,  c.  85),  empowered  the  Governor-General  in  Council 

to  make,  subject  to  certain  restrictions,  '  lawB  and  regulations 
for  repealing,  amending,  or  altering  any  laws  or  regulations 
whatever  then  in  force,  or  thereafter  to  be  in  force,  in  the 

Baid  territories  (i.e.  the  territories  under  the  government  <>f 

the  East  India  Company),  or  any  part  thereof,  and  to  make 

laws  and  regulations  for  all  persons,  whether  British  or 

native,  foreigners  or  othere,  and  for  all  courts  of  jui 

whether  established  by  Hi-  Majesty's  charters  or  otha 
and  the  jurisdictions  thereof,  and  for  all  places  and  things 

whatsoever  within  and  throughout  the  whole  and  every  pari 

of  t  he  said  t'-i  ritories,  and  for  all  servants  of  the  said  Company 
within  the  dominions  of  princes  and  States  in  alliance  with 

the  said  Company'  (i.e.  the  East  India  Company).1 

1  A>  t<>  tin-  powers  exercisable  under  this  Beotion  the  following  opinion 
iras  given  to  ih>-  Baal  India  Company  in  1839  : — 

'We  think  the  Legislative  Council  lias  power  t..  make  lawi  to  provide 
for  til--  punishment  "f  offenoi  b  in  cases  here  contemplated  dative 
Council  has  power  to  pass  lav  -  and  declaring  thai  <  rim 
offences  oommitted  in  the  territories  oi  prinoes  or  States  in  India  ad; 

to  the  British  territories  by  persons,  tl  objects  oi  sad  owing 
obedience  t"  the  laws  of  suah  British  U  rritories,  shall  be  Liable  t"  fa 
ami  punished  as  if  committed  within  the  local  limits  of  the  British  territories. 

Crimes  and  offences  against  th<-  State,  and  the  orimes  oi  urning, 

might  frequently  be  oommitted  without  the  Limits  of  the  Company*! 
territories.  Indeed,  by  th<-  existing  Laws,  British  subjects  are  Liable  t" 
be  tried  in  the  supreme  courts  for  offences  oommitted  anywhere  within 

the  Company's  Limits.    We  do  der  the  affirmative  clause  in  ;  B 
.  in.'  the  power  to  th<-  Legislative  <  tounoil  to  make 

laws  "  for  ill  servants  of  the  said  Company  within  the  dominions  of  pi 
and  States  in  alliance  with  tin-  .-aid  Company,"  as  restrainh 
Counoi]  from  111.1km.'  laws  f"r  the  purposes  in  question,  but  m  either 

ips  unneoi  is  meant  to  remove  all  doubt  as  to  t )i< 
to  b  the  Company  in  the  particular  case  specified,  who 

might  m>t  be  (as  occasionally  bap]  "f  the 
•  i>h  Bubje<  t  -  ol  Her  Maji  sty. 

■  \\ <•  think  thai  the  Legislative  Counoi]  lias  power  in  the  name  manner 
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This  section  has  been  superseded  by  the  Indian  Councils 

Act,  1861,  and  has  been  repealed,  but  is  still  of  importance 
as  the  enactment  under  which  the  Penal  Code  of  i860  Mas 

made. 

The  enactments  on  which  the  powers  of  the  Indian  Legis- 
lature now  depend  are  the  Indian  Councils  Act,  1861,  as 

supplemented  by  an  Act  of  1865  and  an  Act  of  1869,  and 

exj)lained  by  an  Act  of  1892. 

Section  22  of  the  Indian  Councils  Act,  1861  (24  &  25  Vict. 

c.  67),  empowered  the  Indian  Legislature,  subject  to  the 

provisions  of  the  Act,  to  make  laws  and  regulations  for 

repealing,  amending,  or  altering  any  laws  or  regulations 

whatever  '  now  in  force  or  hereafter  to  be  in  force  in  the 
Indian  territories  now  under  the  dominion  of  Her  Majesty, 

and  to  make  laws  and  regulations  for  all  persons,  whether 

British  or  native,  foreigners  or  others,  and  for  all  courts  of 

justice  whatever,  and  for  all  places  and  things  whatever, 

within  the  said  territories,  and  for  all  servants  of  the  Govern- 
ment of  India  within  the  dominions  of  princes  and  States  in 

alliance  with  Her  Majesty.' 
Section  1  of  the  Government  of  India  Act,  1865  (28  &  29 

Vict.  c.  17),  after  reciting  that  the  Governor-General  hi 
Council  had  power  to  make  laws  and  regulations  for  all 

persons,  British  or  native,  within  the  Indian  dominions,  and 

to  provide  for  the  trial  and  punishment  of  crimes  and  offences  committed 
upon  the  high  seas,  enacting  and  declaring  them  to  be  offences  of  the  same 
quality  and  triable  and  punishable  as  if  they  had  been  committed  on  land, 
as  has  been  done  as  to  offences  committed  at  sea  by  British  statutes.  It 

would,  of  course,  be  proper  to  limit  the  application  of  such  a  law  to  persons, 
natives  and  subjects,  owing  obedience  to  the  laws  of  the  British  territories. 
For  piracy,  &c,  provision  has  been  made  by  existing  laws. 

(Signed)  J.  Campbell, 
R.  M.  Rolfe, 
R.  Spankie, 

James  Wigram. 

'  Temple,  January  30,  1839.' 
But  it  is  difficult  to  reconcile  this  opinion  with  the  opinion  subsequently 

given  as  to  the  inability  of  the  Indian  Legislature  to  pass  laws  binding  on 
natives  of  British  India  outside  the  territories  of  British  India  (see  Forsyth, 

Cases  and  Opinions  on  Constitutional  Law,  pp.  17,  32). 
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that  it  was  '  expedient  to  enlarge  the  powers  of  the  <  Sovernor- 
General  in  Council  by  authorizing  him  to  make  laws  and 

regulations  for  all  British  subjects  within  the  dominions  of' 
native  princes,  empowered  the  Indian  Legislature  to  n 

laws  and  regulations  for  all  British  subjects  of  Her  Majesty 

within  the  dominions  of  princes  and  States  in  India  in  alliance 

with  Her  Majesty,  whether  in  the  service  of  the  Governmenl 
of  India  or  others 

-      'ion   i  of  the   Indian  Councils  Act,  1869  (32  &  S3  Vict. 

c.  98),  empowered  the  Indian  Legislature  to  make  laws  and 

regulations  for  all  persons,  being  native  Indian  subjects  td 

Her  Majesty,  without  and  beyond  as  well  as  within  the 

Indian  territories  under  the  dominion  of  Her  Majesty. 

Section  2  of  the  Indian  Councils  Act,  1892  (55  A  56  Vict. 

c.  14),  explains  that  the  expression  '  now  under  the  dominion 

of  RYi  Majesty,1  in  the  Act  of  1861,  ia  to  be  read  a>  if  the 

words  "  or  hereafter  '  were  inserted  after  '  now  .' 
It  will  be  observed  thai  the  expression  used  in  the  Aol 

ot  isoi  is  'within  the  dominions  of  princes  and  States  in 

alliance  with  Her  Majesty,'  an  expression  substituted  for  and 

apparently  framed  on  the  words  in  the  Act  of  1833,  '  princes 

and  States  in  alliance  w  it  h  the  said  Company  ."  'The  expression 
in  the  Act  of  E865  is,  '  princes  and  States  in  India  in  alliance 

with  Her  Majesty.1  The  language  used  in  the  Act  of  r.861, 
it  construed  literally,  would  seem  wide  enough  to  include  the 

territories  of  any  friendly  State,  whether  in  Europe  01  1 

where.      But    some    limitation    must    1><-    placed    upon    it.    and 

it    may   perhaps   be  oonstrued  as  including  States   having 

treaty  relations  with  the  Crown  through  the  Government 

of    lndi.i.    whether  Bubjeol    to   the   - u /.<  1  ainty   of    Ihi    Majesty 

or  not.1  However  this  may  be,  the  power  of  the  Indian 
1.  lature  to  make  laws  binding  on  persons,  other  than 
natn  itish  India,  outside  British  India  and  the  Native 

1  Tlii>  Menu  n>  l»-  the  construction  adopted  by  the  Late  .Mr.  .1 
Stephen,  who  aa  rnment  of  India  haa  power  to  ' 
pnbli  both  in  N  tea  included  in  British  India,  and  m 

-N.ui.  .1  in  Britiah  lndi.i.'    Hidory  of  Criminal  Lam,  ii.  is. 
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States  of  India,  seems,  under  existing  circumstances,  to  be 

open  to  question. 

Doubts  have  also  been  raised  as  to  the  class  of  persons  for 

whom,  under  the  denomination  of  '  British  subjects,'  legislative 
powers  may  be  exercised  under  the  Act  of  1865.  The  pre- 

amble of  that  Act  speaks  of  '  all  persons,  British  or  natives, 

within  the  Indian  dominions,'  and  the  Act  then  gives  power 
to  legislate  for  all  British  subjects  in  Native  States.  It  was 

accordingly  argued  that  '  British  subjects  '  did  not  include 
natives  of  British  India.1  The  difficulty  arising  from  this 
particular  doubt  was  removed  by  the  wider  language  of  the 

Act  of  1869,  but  it  is  still  not  perfectly  clear  whether  the 

power  of  the  Indian  Legislature  under  the  Acts  of  j%5  and 

1869  to  make  laws  operating  on  British  subjects  outside 

British  India  extends  to  persons  who  are  neither  British 

subjects  of  European  descent  nor  natives  of  British  India. 

The  earlier  enactments  relating  to  India  were  passed  at 
a  time  when  it  was  doubtful  whether,  or  how  far,  British 

sovereignty  extended  be}^ond  the  presidency  towns,  and 
when  full  powers  of  sovereignty  were  not  exercised  over 

natives  of  the  country  even  within  those  towns.  Notwith- 
standing the  declaration  in  the  preamble  to  the  Charter  Act 

of  1813  that  the  possession  of  the  territorial  acquisitions  of 

the  Company  in  India  was  to  be  '  without  prejudice  to  the 
undoubted  sovereignty  of  the  Crown  of  the  United  Kingdom 

of  Great  Britain  and  Ireland  in  and  over  the  same,'  there 
was  still  room  for  doubt  whether  the  native  inhabitants  of 

those  possessions  were  British  subjects  within  the  meaning 

usually  attached  to  that  term  by  Acts  of  Parliament,  and 

whether  their  status  did  not  more  nearly  resemble  that  of 
natives  of  the  territories  in  Africa  which  are  under  British 

protection,  but  have  not  been  formally  incorporated  in  the 

British  dominions.  Consequently  the  term  '  British  subject ' 
has  to  be  construed  in  a  restricted  sense  in  the  earlier  of  these 

enactments,  and  it  is  possible  that  the  restricted  meaning 

1  See  Minutes  by  Sir  H.  S.  Maine,  Nos.  36  and  jy 
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which  had  been  attached  to  it  by  usage  still  continued  to 

attach  to  it  when  need  in  some  of  the  enactments  dating 

subsequently  to  the  time  when  British  India  had  passed 
under  the  direct  and  immediate  sovei  f  the  Crown. 

The  term  as  used  in  Acta  o!  Parliament  was  never  precisely 

defined,  and    perhaps   was    t:  -    including   generally 

white-skinned  residents  or  sojourners  in  the  country  by  way 

of  contradistinction  to  the  native  population.1 

After  the  Btatus  of '  Roman  citizenship  '  had  been  extended 
to  all  the  inhabitants  of  British  India,  the  Indian  Legislature 

found  it  expedient  to  devise  a  term  which  Bhould  indi 

the  class  formerly  known  as  British  Bubjeots  in  the  nan 

sense,  and  for  that  purpose  they  invented  the  definition  <>f 

European  British  subject,  which  is  now  to  be  found  ii. 

of    the    Code    of    Criminal    Procedure,    1898.    That   sect  inn 

declares  thai  '  European  British  Bubjeot  '  means — 

'(1)  Any  subject  of  H>  bom,  naturalized,  or  domiciled 
in  the  United  Kingdom  of  < .Jn-.it  Britain  and  Ireland,  or  in  any  of 

1  The  doubts  which  wan  1'  one  time  1  ntertained  as  t<>  I  ng  to 

be  attached  to  the  tenn  '  15rit  •.*  in  its  application  I 
bom  or  living  in  India,  are  well  illustrated  by  a  note  which  is  qui 

p.  89  of  Murh •;.  ■  !■  -ii  by  .Mr.  L.  Clarke  of  I 
IV.  0.  33.    Tl;  lin_'  tn  on.'  opinion,  all  ]•• 

bom  within  the  Company's  territoriei  ar.-  Britiab  subjects.    This  opinion 
is  founded  00  the  supposition  that  these  territories  arc  Britii 
and  stand  in  the  same  situation  as  the  island  "f  Bombay,  the  Canadas, 

r  colony  which  hat  been  aoqun 
conquest  or .  •  <J-  •!  b)  pinion,  those  pet 
only  are  British  who  are  n 

of  the  United  Kingdom  or  theoolonies  which  1  t.i  !«■  an 

tn  the  *'rown.     A  thinl  opinii  :. 
individual  being  a  British  subject,  provided  tl  ras  l«'m  m 

the  Company's  tenrti  this  an  Armenian,  or  the 
mate  offspi  would 

be  a  British  subject.    Nothing  positive  can  b  1  from  any  oi  the 
f  Parliament,  •  [V, 

the  position  thai   Mulommilii^  and  II  ;    and 

the  ■Fury  a  .  illy  opposed  to  any  1 

lants    :  :■ 
of  the  I  'nit-  '1  Kingdom  or 

See  also  the  lifth  Appendix  t"  the  I 

mmons  in   :  -    :.  pp.   1114,  U4J,  11460!  »eq.,  Il68,  II78, 
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the  European,  American,  or  Australian  colonies  or  possessions  of 
Her  Majesty,  or  in  the  colony  of  New  Zealand,  or  in  the  colony 
of  Cape  of  Good  Hope  or  Natal ; 

'  (2)  Any  child  or  grandchild  of  any  such  person  by  legitimate 
descent.' 

This  definition  is  open  to  much  criticism,  and  obviously 

errs  both  by  way  of  redundancy  and  by  way  of  deficiency.  It 

can  hardly  be  treated  as  a  precise  equivalent  of  the  term 

'  British  subject '  in  its  older  sense,  although  it  is  intended 
to  have  approximately  the  same  meaning.  If  the  term 

'  British  subject '  in  the  Act  of  1865  were  to  be  construed 

as  equivalent  to  '  European  British  subject '  in  the  Indian 
Code  of  Criminal  Procedure,  there  would  appear  to  be  no 

power  under  the  existing  statutory  enactments  for  the  Indian 

Legislature  to  make  laws,  say,  for  a  native  of  Ceylon  in  the 

territories  of  the  Nizam.  But  the  language  of  the  Act  of 

1865  can  hardly  be  construed  bj^  the  light  of  an  artificial 

definition  which  was  invented  at  a  subsequent  date.  And 

even  if  the  expression  is  used  in  a  restricted  sense,  probably 

the  most  reasonable  construction  to  put  on  it  is  that  it  includes 

all  British  subjects  except  natives  of  India. 

The  Indian  Legislature  has  also  power  under  special  enact- 

ments to  make  laws  with  extra-territorial  operation  on 

particular  subjects.  For  instance,  under  the  Indian  Marine 

Service  Act,  1884  (47  &  48  Vict.  c.  38),  the  Indian  Legisla- 

ture may  make  laws  for  the  Indian  Marine  Service  with 

operation  throughout  Indian  waters,  which  are  defined  as 

the  high  seas  between  the  Cape  of  Good  Hope  on  the  west 

and  the  Straits  of  Magellan  on  the  east,  and  any  territorial 
waters  between  those  limits. 

So  also  s.  264  of  the  Merchant  Shipping  Act,  1894  (57  & 

58  Vict.  c.  60),  enacts  that  if  the  legislature  of  a  British 

possession — an  expression  including  India — by  any  law 

apply  or  adapt  to  any  British  ships  registered  at,  trading 

with,  or  being  at  any  port  in  that  possession,  and  to  the 

owners  and  masters  and  crews  of  those  ships,  any  provisions 

in  Part  II  of  that  Act  which  do  not  otherwise  so  apply,  the 
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law  i>  to  have  effect  throughout  Hi>  Majesty's  dominiona 
and  in  all  places  where  ffia  .Majesty  has  jurisdiction  in  the 

same  manner  a>  if  it  were  enacted  in  the  Merchant  Shipping 
Act  itself. 

In  like  manner  b.  368  of  the  Merchant  Shipping  A 

that  the  Governor-General  of  India  in  Council  may.  by  any 

Act  passed  for  the  purpose,  declare  thai  all  or  any  <>f  the 

provisions  "f  Part  III  of  the  Merchant  s h  i  |  •  |  •  i r » _r  Act, 

shall  apply  t<>  the  carriage  <'!  passengers  np.ui  any 

voyage  from  any  specified  port  in  British  [ndia  to  any  other 

specified  port  whatsoever,  and  may  for  the  purposes  <>t 

IH  of  the  Act  !i.\  dietary  scales,  declare  the  space  for  Bt<  • 
ml  do  other  things;  ami  the  provisions  of  any 

such  Act  while  in  force  an-  to  haw  effect  without  as  well  as 

within  British  India  as  if  enacted  by  the  Merchant  Shipping 
Act   itself. 

Acts  of  (he  Imperial  Parliament  an.!  charters  made  ander 

"!■  confirmed  by  such  Acts  have  also  given  courts  in  British 
[ndia  extra-territorial  jurisdiction  which  could  not  have  bet  a 

conferred  on  them  by  Act-  oi  the  [ndian  Legislature.     E 

Geo.  MI.  e.  52,  b.  [56 :  9  Geo.  IV.  .-.  74,  b.  i  ;  12  A  1.; 

\'iet.  «■.  96  :    23  ft  2\  Vict.  e.  88  :    53  ft  5}  Viet.  c.  - 
On  the  same  principle  the  Slave  Trade  Act, 

40  Viet.  c.  46),  enacted  that  if  anj   person,  being  a  subject 

of  Her  Majesty,  or  <>f  any  prime  or  state  in  India  in  alliance 

with    Her  Majesty,  should  on  the  high  B6aS  01  in  any  part  of 

Asia  or  Africa  specified  by  Order  in  Council  in  that  behalf 

commit  any  of  certain  offences  relating  to  Blave  trade  under 

the  Penal  Code,  or  abet  the  commission  '>f  any  such  offence, 

he  will  be  dealt  with  as  it'  tin-  offenoe  01  abetment  had  been 
committed    in    any    place    within    British    India    in    which    he 

may  be  or  may  l>e  found  :  and.  under  b.  _\  if  the  Governor' 

Gem  ill  in  Council  amends  any  of  those  provisionfl  or  makes 

further  provisions  on  the  same  subject,  a  copy  of  the  amend" 

ing  Act  may  he  laid  before  both  Bouses  "f  Parliament,  ami 

then,  unless  an  address  i-  presented  to  the  contrary,  the  KinLr 
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may  by  Order  in  Council  give  the  amending  provisions  the 

same  extra-territorial  operation  as  the  provisions  amended.1 
The  Indian  Legislature  has  exercised  its  power  of  legislating 

for  offences  committed  outside  British  India  by  provisions 

Avhich  are  to  be  found  in  the  Penal  Code  of  i860  and  in  the 

Code  of  Criminal  Procedure,  1898. 

Under  s.  3  of  the  Penal  Code,  any  person  liable  by  any 

law  passed  by  the  Governor-General  of  India  in  Council  to 

be  tried  for  an  offence  committed  bej^ond  the  territories  of 

British  India,  is  to  be  dealt  with  according  to  the  provisions 

of  the  Code,  for  any  act  committed  beyond  those  territories, 

in  the  same  manner  as  if  the  act  had  been  committed  within 

them. 

Under  s.  4  of  the  Penal  Code,  every  servant  of  the  King 

is  subject  to  punishment  under  the  Code  for  every  act  or 

omission  contrary  to  its  provisions,  of  which,  whilst  in  such 

service,  he  is  guilty  within  the  dominions  of  any  prince  or 

State  in  alliance  with  the  King  by  virtue  of  any  treaty  or 

engagement  theretofore  entered  into  by  the  East  India 

Company  or  made  in  the  name  of  the  Crown  by  any  Govern- 
ment of  India. 

Section  188  of  the  Code  of  Criminal  Procedure,  1898, 

enacts  that — 

When  a  native  Indian  subject  of  Her  Majesty  commits  an  offence  at   Liability 

any  place  without  and  beyond  the  limits  of  British  India,  or  of  British 
when  any  British  subject  commits  an  offence  in  the  territories  of  any  for  0f_ 

Native  Prince  or  Chief  in  India,  or  fences 

when  a  servant  of  the  Queen  (whether  a  British  subject  or  not)  com-    co.m- 
mits  an  offence  in  the  territories  of  any  Native  Prince  or  Chief  in  India,        ,  o£ 

he  may  be  dealt  with  in  respect  of  such  offence  as  if  u  had  been  com-    British 
mitted  at  any  place  within  British  India  at  which  he  may  be  found  :      India. 

Provided  that  no  charge  as  to  any  such  offence  shall  be  inquired   ?°lltl.ca! 

into  in  British  India  unless  the  Political  Agent,  if  there  is  one,  for  the   ce*tjfy 
territory  in  which  the  offence  is  alleged  to  have  been  committed,  certifies   fitness  of 

that,  in  his  opinion,  the  charge  ought  to  be  inquired  into  in  British   inquiry 

India  ;  and,  where  there  is  no  Political  Agent,  the  sanction  of  the  Local   ̂   °  g Government  shall  be  required  : 

1  See  remarks  on  this  enactment  in  Westlake,  Chapters  on  Principles  of 
International  Law,  p.  222. 
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Provided,  also,  that  any  proceedings  taken  against  any  person  under 
this  section  which  would  be  a  bar  to  subsequent  proceedings  against 
snob  person  for  the  same  offence  if  snob  offence  had  been  committed  in 
British  India  shall  be  a  bar  to  further  proceedings  against  hira  under 

XXI  of       the  Foreign  Jurisdiction  and  Ext  nidition  Act,  187Q,  in  respect  of  the 

J879'  sann-  offence  in  any  territory  beyond  the  limits  of  British  India. 

The  provisions  of  the  existing  Code  of  Criminal  Procedure 

may  be  taken  t<>  represent  the  construction  which  the  Indian 

Legislature  lias  thought  it  safe  and  prudent  to  place  on  the 

enactments  L.rivim_r  that  legislature  power  to  make  laws  with 

e\t  ra-territoria]  operation.1 

Conclu-  The  general  conclusions  appear  to  be  : — 

general  I.  The    Indian    Ix-gislatnre  is  not  in   any    sense   an   .  _ 

*       or  delegate  of  the  Imperial  Parliament.-  but    its  powers  are 

i.'-i-i'-     limited  by  the  terms  of  the  Acta  of  Parliament  by  which t  ore. 
those  jiowers  are  conferred. 

2.  The  Indian  Legislature  has  power  to  make  laws — 

('/)  for  native  Indian  subjects  of  His  Majesty  or  native 

Indian  soldiers  in  His  Majesty's  Indian  forces  in  any 
pari  of  the  world  ;   and 

(b)  for  British   subjects,  in  a  narrow  inta 

of  the  Government,  in  Native  St 

3.  Whether  the  Indian  Legislature  has  power  to  make 

laws  for  British  sujjjects,  not  being  either  European  British 

subjects  or   oatives  of    India,   in   Native   States,  or  to  make 

1  The  construction  of  the  provinon  Etm-territorial  jurisdiction 
in  earlier  editions  of  the  Code  of  Criminal  Procedure,  and  in  tin-  Indian 
Foreign  Jurisdiction  and  Extradition  A  I  now  superseded  by  an 
Order  under  the  Foreign  Jurisdiction  Act  of  tin-  British  Parliament, 

mi  ill.'  Indian  courts,  to  difficult  questions,  which  an-  illustrated  by 
the  following  oases :   A'.  \.  I'irint.  (1873)  io  Bom.  Rep.  :      1   /.'.  v.  Lmhhga 

1.  I..  1:.  1   Bom.  -•':    Bmprut  v.  8urmooh  8ingh, 
I.  I..  I:    2   Ml.  218 ;    /./<-,         1     -     1/      /■/  Chattg,  (1SS1 )  1.  I.    1: 

\dha  v.  Biligvri,  (1884    I.  L   R.      Had        \ -.   Queen 
1.  I..  R.9  Bom         .  "  Abdul  Lai  LB 

io  Bom    i  v  v.  Vuiakati  Kanjani,  (1886)  I.  L  R.  n>  Mad.  21  : 
\.  Mongol  Tahehand,  L  L.  R.  10  Bom. 

.  Kir />n/ Singh, (1887)  1   I.  I:       \ii  Dagm 
Bhin  1    1     R        Bom.  147;   Be Hayu, (1889) L L. B        Had.39; 

\.  Natwarai,  (i*oi)  I.  L  It.  16  Bom.  178  : 
r.  Oanpatrae  Bam  Chandra,  (1893    I.  L  R,     1  Bon    105. 

/.■.  r.B  rah,  1..  1:    i   \pi 
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laws  for  British  subjects  not  being  natives  of  India,  or  for 
servants  of  the  Government,  as  such,  in  States  outside  India 

as  defined  by  the  Interpretation  Act  and  by  the  Indian 

General  Clauses  Act,  that  is  to  say  in  places  which  are  not 

either  in  British  India  or  in  the  territory  of  a  Native  State, 

is  open  to  question. 

4.  Except  in  these  cases,  and  except  in  pursuance  of  special 

enactments,  such  as  the  Indian  Marine  Service  Act,  the  opera- 
tion of  Acts  of  the  Indian  Legislature  is  strictly  territorial, 

and  extends  only  to  persons  and  things  within  British  India. 

5.  The  Indian  Legislature  has  gone  further  than  Parlia- 

ment in  the  exercise  of  the  extra-territorial  powers  which  it 

possesses. 

But  the  Governor-General  in  Council  has  in  his  executive  Extra- 

capacity  extra-territorial  powers  far  wider  than  those  which  powera  0f 
may  be  exercised  by  the  Indian  Legislature.     By  successive  g°vernor- J  J  &  j  general  in 
charters  and  acts  extensive  powers  of  sovereignty  have  been  executive 

delegated  by  the  English  Crown,  first,  to  the  East  India 

Company,  and  afterwards  to  the  Governor-General  in  Council 
as  its  successor.  The  Governor-General  in  Council  is  the 

representative  in  India  of  the  British  Crown,  and  as  such 

can  exercise  under  delegated  authority  the  powers  incidental 

to  sovereignty  with  reference  both  to  British  India  and  to 

neighbouring  territories,  subject  to  the  restrictions  imposed 

by  Parliamentary  legislation  and  to  the  control  exercised  by 

the  Crown  through  the  Secretary  of  State  for  India.  Thus 
he  can  make  treaties  and  conventions  with  the  rulers,  not 

only  of  Native  States  within  the  boundaries  of  what  is  usually 

treated  as  India,  but  also  of  adjoining  States  which  are 

commonly  treated  as  extra-Indian,  such  as  Afghanistan  and 
Nepaul,  and  can  acquire  and  exercise  within  the  territories 

of  such  States  powers  of  legislation  and  jurisdiction  similar 

to  those  which  are  exercised  by  the  Crown  in  foreign  coun- 
tries in  accordance  with  the  Foreign  Jurisdiction  Acts  and 

the  Orders  in  Council  under  them,  and  extending  to  persons 

who  are  not  subjects  of  the  King. 
1691  e  e 
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The  existence  of  these  powers  was  until  recently  declared, 

and  their  exercise  was  to  some  extent  regulated,  by  the 

Foreign  Jurisdiction  and  Extradition  Act,  1879,  <»f  the 

Government  <>f  [ndia,  which  contained  recital-  corresponding 

t  .  those  in  the  Foreign  Jurisdiction  Acl  1  bj  tin 

Parliament  at  Westminster.  Bui  a  feu  yean  ago  it  wasn 

oized  that  the  extra-territorial  powers  exercisable  by  the 

Governor-General  in  Council,  as  representative  of  the  British 

Crown,  rested  on  the  same  principles,  and  might  with  advan- 

be  based  on  the  same  statutory  foundations,  as  the  extra- 

territorial powers  of  the  British  Crown  in  other  parts  of  the 

world.  Accordingly,  in  1902,  an  Order  in  Council  under  the 

Act  of  1890  made  provision  for  th<  •   of  foreign  juris- 

diction by  the  Governor-Genera]  "f  India  in  Council,  and  the 

Indian  Act  <»f  1879,  having  been  superseded  a>  to  fon 

jurisdiction  by  this  Order,  and  as  to  other  matters  by  later 

Indian  legislation,  was  formally  repealed  by  the  Indian  Act 

XV  oi  : 

The  Order  oi  [902  is  of  sufficient  importance  to  justify 

being  set  out  in  full.     It  runs  as  follows: — 

1.  Thia  Order  may  be  cited  as  the  [ndiai  a  Jurisdiction) 
1 » r  <  I.  r  in  <  'ipiimi!.  i 

j.  The  limits  of  this  Order  are  the  territories  "f  India  outside  British 

[ndia,  and  any  other  territories  which  may  be  declared  by  H     M 

in  Council  to  I"-  territories  in  which  jurisdiction  !  by  of  on 

behalf  of  His  Majesty  through  the  < tavernor-t  ienersJ  of  [ndia in  <  '••uiuil. 
me  authority  Bubordinate  to  him.  including  the  territorial  watt 

any  such  territories. 

3.  The  Governor-General  of  India  in  Council  may.  on  Hi-  "■ 
behalf,  exercise  any  power  01  jurisdiction  which  Hi-  Majesty  <>r  the 

rnor-(  teneral  of  [ndia  in  <  Sounoil  for  the  time  being  has  within  the 
limits  of  tlii-  ( >nler.  and  may  delegate  any  such  power  or  jurisdiction  to 
.my  servant  <>f  the  British  [nd  rnmenl  in  suofa  manner,  and  to 
such  extent,  a-  the  Governor-General  in  Council  from  time  to  time 
think-  tit. 

j.    1  rnor-General  in  Council  may  make  such  rules  and  orders 
a-  may  seem  expedient  for  carrying  tin-  order  ii  n<l  in  par* 
ti<  ulur — 

(</)  fur  deternuning  the  Ian  and  procedure  to  b  I.  whether 
by  applying  with  or  without   modifications  all  or  any  of  the 
provisioni  of  any  enactment  in  force  elsewhere,  or  others 
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(b)  for  determining  the  persons  who  are  to  exercise  jurisdiction, 
either  generally  or  in  particular  classes  of  cases,  and  the  powers 
to  be  exercised  by  them  ; 

(c)  for  determining  the  courts,  authorities,  judges,  and  magistrates, 
by  whom,  and  for  regulating  the  manner  in  which,  any  jurisdiction, 
auxiliary  or  incidental  to  or  consequential  on  the  jurisdiction 
exercised  under  this  Order,  is  to  be  exercised  in  British  India ; 

(d)  for  regulating  the  amount,  collection,  and  application  of  fees. 
5.  All  appointments,  delegations,  certificates,  requisitions,  rules, 

notifications,  processes,  orders,  and  directions  made  or  issued  under  or 
in  pursuance  of  any  enactment  of  the  Indian  Legislature  regulating  the 
exercise  of  foreign  jurisdiction,  are  hereby  confirmed,  and  shall  have 
effect  as  if  made  or  issued  under  this  Order. 

6.  The  Interpretation  Act,  1889,  shall  apply  to  the  construction  of 
this  Order. 

The  substitution  of  an  Order  in  Council  under  the  Foreign 

Jurisdiction  Act,  1890,  for  an  Act  of  the  Indian  Legislature 

has  placed  the  extra-territorial  jurisdiction  of  the  Governor- 

General  in  Council  on  a  wider  and  firmer  basis,  and  has  removed 

many  of  the  doubts  and  difficulties  to  which  reference  was 

made  in  the  first  edition  of  this  book,  and  which  arose  from 

the  limitations  on  the  powers  of  the  Indian  Legislature,  and 

from  the  language  of  the  statutes  by  which  those  powers  were 

conferred.1 

The  language  of  the  Order  is  wide  enough  to  include  every 

possible  source  of  extra-territorial  authority.  The  powers 

delegated  are  both  executive  and  legislative,  and  are 

sufficiently  extensive  to  cover  all  the  extra-territorial  powers 

previously  exercised  in  accordance  with  Indian  Acts.  To 

guard  against  any  breach  of  continuity,  all  appointments, 

rules,  orders  and  other  things  made  or  done  under  any 

previous  Indian  Act  regulating  the  exercise  of  foreign 

jurisdiction  are  expressly  confirmed,  and  are  to  have  effect  as 

if  made  or  clone  under  the  Order  of  1902.  The  orders  thus 

confirmed,  and  the  orders  issued  under  the  new  system,  have 

usually  taken  the  form  of  orders  for  different  Native  States, 

or  for  regions  or  districts  or  places  within  them,  constituting 

1  Some  fresh  difficulties  have,  however,  arisen  under  the  Order  of  1902 
and  the  expediency  of  substituting  a  new  Order  has  for  some  time  beeu 
under  consideration. 

Ee  2 
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civil  and  criminal  courts  of  different  grades,  and  declaring 

the  law  which  they  are  to  administer,  that  law  consisting  of 

certain  British  Indian  Acts  with  specified  modifications. 

These  orders  are  notified  in  the  Gazette  of  India  and  are  to 

be  found  in  volumes  issued  by  the  Legislative  Department  of 

the  Government  of  India.  In  editing  these  volumes  the 

l/L'id.itivr  I »••]!. h t MH-nt  takes  can-  to  discriminate  between 

enactments  "f  the  Indian  Legislature  which  apply  propria 

vigore  to  certain  classes  of  persons  in  Native  States,  and  enact- 

ments which  are,  in  the  official  language  of  India,  'applied  ' 
to  certain  port  inns  of  the  territory  of  Native  States,  that  i  i  to 

say,  become  law  by  virtue  of  the  Governor-General's  ordi  r. 
The  local  limits  of  the  Order  of  190 2,  that  is  to  Bay,  the 

areas  within  which,  or  with  respect  to  which,  jurisdiction  and 

powers  may  be  exercised  under  the  Order,  are,  in  the  first 

place,  the  territories  of  India  outside  British  India,  in  other 

words,  the  territories  which  are  popularly  known  as  the 

Native  states  of  India,  and  which  are  described  more 

technically  in  the  [nterpretation  Act,  188c;,1  as  territora 

any    native     prince    or    chief    under    the    suzerainty    of    Hi- 

Majesty  exercised  through  the  Governor-Genera]  of  India.  01 

through  any  governor  or  other  officer  subordinate  to  the 

Governor  General  <>f  India.  The  actual  extent  of  '  India  at 

any  given  time   must   always   1m>  a    political   question.     And 

then-  may  often  be  territories  on  the  external  fringe  of,  01 

outside,  '  India,"  within  w hioh  it  may  l>e  doubtful  w nether  the 
British  Grown  has  power  and  jurisdiction,  and  whether  and 

how  far  that  power  and  jurisdiction  is  delegated  to  the 

Governor-General  in  Council.  These  are  the  territories 

ribed  in  the  preamble  so  the  <  toder  of  1002  n>  '  territoi  fa  - 

adjacent  to  India."  and  the  limits  of  the  Order  are  declared 

ly  a,  2  to  be  not  onlj  '  the  territories  of  India  outside  British 

India,'  but  'any  other  territories  which  may  be  declared  by 
11  Majesty  in  Council  to  be  territories  in  which  jurisdiction 

by  or  on  behalf  of  His  Majesty  through  the 

1   5-'  .  8.  18  (5). 
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Governor-General  in  Council  or  some  authority  subordinate 

to  him.'     No  such  declaration  has  yet  been  made. 
The  territories  within  the  limits  of  the  Order  are  expressly 

declared  to  include  the  territorial  waters  of  those  territories. 

For  instance,  they  include  the  territorial  waters  of  Cutch. 

The  powers  expressly  conferred  by  the  Act  of  1890  of 

sending  persons  for  trial  to  British  territory  (s.  6)  and  of 

assigning  jurisdiction,  original  or  appellate,  to  Courts  in 

British  territory  (s.  9),  may  occasionally  be  found  useful,  but 

hardly  go  beyond  the  powers  previously  exercised  in  practice 

in  accordance  with  the  provisions  of  the  Indian  Acts. 

The  Act  of  1890  does  not  contain  any  provision  correspond- 

ing to  s.  5  of  the  Indian  Act  of  1879,  under  which  a  notifica- 
tion in  the  Gazette  of  India  was  made  conclusive  proof  of 

matters  stated  in  relation  to  the  exercise  or  delegation 

of  jurisdiction.  But,  by  s.  4  of  the  Act  of  1890,  a  Secretary 

of  State  is  empowered,  on  the  request  of  a  court  of  civil  or 

criminal  jurisdiction,  to  send  an  authoritative  decision  on 

any  question  which  may  arise  as  to  the  existence  or  extent 

of  any  jurisdiction  of  His  Majesty  in  a  foreign  country. 
The  cases  in  which  an  authoritative  decision  of  this  kind, 

given  under  a  full  sense  of  political  responsibility,  is  most 

likely  to  be  found  useful,  are  cases  where  jurisdiction,  limited 

to  special  classes  of  persons  or  subjects,  is  exercised  beyond 

the  limits  of  India.  With  respect  to  the  Native  States  of 

India  one  may  anticipate  that  it  will  rarety,  if  ever,  be 
needed.  In  these  States  there  is  no  doubt  that  the  British 

Crown  has  power  and  jurisdiction,  and  that  this  power  and 

jurisdiction  is  delegated  to  the  Governor-General  in  Council, 
and  experience  shows  that  the  doubts  which  have  from  time 

to  time  been  suggested  as  to  the  nature  and  extent  of  the 

powers  so  delegated  rarely  give  rise  to  practical  difficulties. 

The  Governor-General,  as  representative  of  the  paramount 

power  in  India,  has  and  exercises  extensive  sovereign  powers 
over  the  Native  States  of  India.  Those  Native  States  have 

often,  and  not  improperly,  been  described  as  protectorates. 
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Bui  th.  y  arc  protectorates  in  a  very  special  sense.  They 

differ  materially  from  the  European  protectorates  to  which 

reference  i-  made  in  text-books  of  European  Internationa] 

law.  They  also  differ  from  ih<'  protectorates  established 

over  uncivilized  1 1  i '  »<  •  >  and  the  territories  occupied  by  them 
in  Africa,  because  iii  all  the  Indian  Native  States,  with  the 

ption  <>f  .-Mine  wild  regions  on  the  frontier,  there  i>  some 

kind  of  organized  government  to  undertake  the  functions  <>t 

interna]  administration.  For  the  purposes  of  municipal  law 

their  territory  i-  not  British  territory,  and  their  subject 

not  British  subjects.  But  they  have  Done  of  the  attributes 

"I  externa]  >  ivereignty,  and  for  international  purposes  their 

territory  is  in  the  same  position  as  British  territory  and 

their  subjects  are  in  the  Bame  position  as  British  subjects. 

On  the  other  hand,  the  Secretary  of  State  has  been  advised 
that  the  subject  of  an  Indian  Native  State  would  he  an  alien 

within   the   meaning  of  s.  7  of  tin-   Naturalization 

(33  &  34  Vict.  e.  14),  so  as  to  be  capable  of  obtaining  a  cer- 
tificate ot  naturalization  under  that  section.  Finally,  the 

rulers  oi  [ndian  Native  States  owe  political  allegiance  to  the 

King  Emperor.  These  peculiarities  have  an  important  bearing 

on  the  jurisdiction  exercisable  over  European  foreigners  within 
the  territories  of  tnose  State-.. 

"f      In  point  of  fact  the  jurisdiction  of  the  Qovernor-t leneral  in 
Council  within  the  territories  of  Nati\.    31  exei    ised 

(«■/)  over  European  British  Bubjeots  in  all  oast 
extends.        (/,)  over  Dative  Indian  subjects  in  oertain 

(r)  over  all  classes  of  persons,   British  or  foreign,  within 
OS]  t.iin  area-. 

It  i-  the  policy  of  the  Government  of  India  not  to  allow 

native  oourts  to  exercise  jurisdiction  in  t  he  case  oi  European 

British  subjects,  but  to  require  them  either  to  be  tried  by 
the  British  oourts  established  in  the  Native  state,  or  to  l« 

sent  for  trial  before  a  court  in  British  India. 

The  Government  of  India  does  not  claim  similar  exclusive 

jurisdiction  over  Dative  [ndian  subjects  oi  His  Majesty  when 
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within  Native  States,  but  doubtless  would  assert  jurisdiction 

over  such  persons  in  cases  where  it  thought  the  assertion 
necessary.  Apparently  it  does  not  in  ordinary  cases  treat 
as  native  Indian  subjects  of  His  Majesty  persons  who  are 

natural-born  subjects  by  statute,  that  is  to  say,  by  reason 
of  being  children  or  grandchildren  of  native  Indian  subjects. 

But  perhaps  the  question  how  such  persons  ought  to  be  treated 

does  not  arise  in  a  practical  form. 

The  Government  of  India  does  not,  except  within  special 
areas,  or  under  special  circumstances,  such  as  during  the 
minority  of  a  native  prince,  take  over  or  interfere  with  the 

jurisdiction  of  the  courts  of  a  Native  State  in  cases  affecting 

only  the  subjects  of  that  State,  but  leaves  such  cases  to 

be  dealt  with  by  the  native  courts  in  accordance  \,  :th  native 
laws. 

The  question  as  to  whether  the  jurisdiction  is  exercisable 

over  European  foreigners  in  the  territory  of  a  Native  State,  if 

it  should  arise,  would  doubtless  be  answered  as  in  the  case 

of  African  protectorates.  Even  if  consent  of  the  foreigner's 
Government  were  held  to  be  a  necessary  element  of  the  juris- 

diction in  such  cases,  the  notorious  fact  that  a  Native  State 

of  India  is  not  allowed  to  hold  diplomatic  or  other  official 

intercourse  with  any  other  Power,  and  the  general  recognition 

by  European  States  of  the  relation  in  which  even'  such  Native 
State  stands  to  the  British  Crown,  Mould  doubtless  be  con- 

strued as  implying  a  consent  on  the  part  of  the  Government 

of  any  European  or  American  State  to  the  exercise  by  British 

courts  of  jurisdiction.  Indeed,  for  international  purposes, 

as  has  been  said  above,  the  territory  of  Native  States  is  in  the 

same  position  as  the  territory  of  British  India. 

There  are  certain  areas  within  which  full  jurisdiction  has 

been  ceded  to  the  Government  of  India,  and  within  which 

jurisdiction  is  accordingly  exercised  by  courts  and  officers  of 

the  Government  of  India  over  all  classes  of  persons  as  if  the 

territory  were  part  of  British  India.  The  most  conspicuous 

instance  of  this  is  the  district  known  as  the  Berars,  or  as  the 
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fiyderabad  Assigned  Districts,  which,  although  held  under 

a  perpetual  lease,  and  administered  as  it  it  were  pari  <>t  the 

Centra]  Provinces,  is  not,  technically,  within  British  India.1 
The  same  appears  to  be  the  position  of  the  residencies  and 

other  Btations  in  the  occupation  of  political  officers,1  and  of 
cantonments  in  the  occupation  of  British  troops. 

Under  arrangements  which  have  been  made  with  the 

Governments  of  several  Native  States,  'full  jurisdiction ' 
has  been  ceded  in  railway  lands  within  the  territories  oi  I 

States.  The  effect  of  one  of  these  grants  ua>  considered  in 
.1  case  which  came  before  the  Judicial  Committee  of  the 

Privy  Council  in  is,j7-:i    In  thi  brate  at  Simla 
issued  a  warranl  for  the  arrest  of  a  Bubject  of  the  Nizam,  in 

.  t  of  an  nlt'.iirr  alleged  to  have  1  m  .  1 1  ( ■.  n  1 1  in  i  1 1 1  ■(  1  by  him 
at     Simla.     The    warrant     was    executed    within    the    aica    of 

railway  lands  over  which  'full  jurisdiction'  had  been  con- 
ceded  by  the  Nizam,  and  the  question   was  whether  the 

execution  of  the  warrant  nndei  these  circumstances  was  l< 

It  was  held  that  for  the  purpose  oJ  ascertaining  the  nature 

and  extent  of  the  '  full  jurisdiction  '  conceded,  reference  must 
be  ma <le  to  thecorresp   lence  which  had  taken  place  between 

the  Governmenl  of  India  and  the  Nizam,  as  Bhowing  the 

nature  of  the  agreement  between  them,  that  on  the  true 

construction  of  this  correspondence,  the  jurisdiction  conceded 

ini^i  be  limited  to  jurisdiction  required  for  railway  purp 

and  that  consequently  the  execution  of  the  warrant  was 
illegal. 

The  position  of  the  residencies  and  cantonments  in  the 

territories  of  Native  States  has  often  been  compared  to  the 

extra-territorial  character  recognized  bj  European  inter* 

national  law  as  belonging  to  diplomatic  residencies  and  t  - 

cantonments  in  time  of  war.    There  js  an  analogy   between 

Hi  ( IImI  •  be   Hydi <  1 1 .  1 321. 

*  Aw  to  the  civil  Bad  military  station  "f  Bangalore,  iee  1:<  Hayes,  (1888) 
I.  L  R.  1  •  Mil 

•  Muhammad  Tv*uf-Ud*Din  v.  Th  pr»M  (Jnlj  7,  1897). 



v]     BRITISH    JURISDICTION    IN    NATIVE    STATES    425 

the  cases,  but  it  is  unnecessary  to  base  the  jurisdiction  exercised 

in  those  places  on  that  analogy.  As  has  been  seen  above, 

the  jurisdiction  exercisable  by  the  courts  of  a  protecting  State 

within  the  territories  of  a  protected  State  may  extend  to  all 

or  any  of  the  subjects,  either  of  the  protecting  State  or  of 

the  protected  State,  and,  subject  to  certain  limitations,  to 

persons  not  belonging  to  either  of  these  categories.  The 

extent  to  which,  and  the  cases  in  which,  the  jurisdiction  is 

exercised  over  particular  classes  of  persons  are  to  be  deter- 

mined by  agreement  between  the  State  which  exercises  the 

jurisdiction  and  the  State  within  whose  territories  the  juris- 

diction is  exercised,  and,  in  the  absence  of  express  agreement, 

are  to  be  inferred  from  usage  and  from  the  circumstances 
of  the  case. 

In  connexion  with  this  subject,  it  may  be  useful  to  quote 

Sir  Henry  Maine's  remarks  in  his  minute  on  Kathiawar  1  : — 

'  It  may  perhaps  be  worth  observing  that,  according  to  the  more 
precise  language  of  modern  publicists,  "  sovereignty  "  is  divisible,  but 
"independence"  is  not.  Although  the  expression  ''partial independence" 
may  be  popularly  used,  it  is  technically  incorrect.  Accordingly,  there 
may  be  found  in  India  every  shade  and  variety  of  sovereignty,  but  there 
is  only  one  independent  sovereign,  the  British  Government.  My  reason 
for  offering  a  remark  which  may  perhaps  appear  pedantic  is  that  the 
Indian  Government  seems  to  me  to  have  occasionally  exposed  itself  to 
misconstruction  by  admitting  or  denying  the  independence  of  particular 
States,  when,  in  fact,  it  meant  to  speak  of  their  sovereignty. 

'  The  mode  or  degree  in  which  sovereignty  is  distributed  between 
the  British  Government  and  any  given  Native  State  is  always  a  question 
of  fact,  which  has  to  be  separately  decided  in  each  case,  and  to  which 
no  general  rules  apply.  In  the  more  considerable  instance,  there  is 
always  some  treaty,  engagement,  or  sunnud  to  guide  us  to  a  conclusion, 
and  then  the  only  question  which  remains  is,  what  has  become  of  the 
sovereign  rights  which  are  not  mentioned  in  the  Convention  ?  Did  the 
British  Government  reserve  them  to  itself,  or  did  it  intend  to  leave  the 
Native  Power  in  the  enjoyment  of  them  ?  In  the  case  of  Kattywar  the 
few  ambiguous  documents  which  bear  on  the  matter  seem  to  me  to  point 
to  no  certainresult,  and  I  consider  that  the  distribution  of  the  sovereignty 
can  only  be  collected  from  the  de  facto  relations  of  these  States  with  the 
British  Government,  from  the  course  of  action  which  has  been  followed 
by  this  Government  towards  them.  Though  we  have  to  interpret  this 
evidence  ourselves,  it  is  in  itself  perfectly  legitimate. 

1  Minutes  by  Sir  H.  S.  Maine,  No.  22,  at  p.  17. 
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'  It  appears  to  me,  therefore,  thai  tin-  Kattywar  States  have  been 
permitted  to  enjoy  Bevera]  sovereign  rights,  of  which  the  principal 
and  it  i>  a  well-known  ri^ht  of  sovereignty     is  immunity  from  f' 
laws.    Their  chiefs  have  also  been  allowed  I  •  (within  Limits) 
<ivil  and  criminal  jurisdiction,  and  Bevera]  <>f  them  have  been  in  the 
exercise  of  ;i  very  marked  (though  minor)  sovereign  right  tin-  right 
to  coin  money.  But  Earthelargest  part  of  the  sovereignty  has  obviously 
resided  in  practice  with  the  British  Government,  and  among  the  rights 

which  it  has  exercised  appears  to  me  t"  be  an  almost  unlimited  rij_fht  of 
interference  for  the  better  order  <>f  the  States.  I  mean  that,  if  the 
interferences  which  have  already  taken  place  be  referred  to  principles, 

those  principles  would  justify  any  amount  of  mtoiposttion,  so  long  .1- 
we  interpose  in  good  faith  for  the  advantage  of  the  chiefs  and  people 
ol  Cattywar,  and  bo  long  as  we  do  oot  disturb  the  only  unqualified 
Sovereign  right  which  these  States  appear  to  possess — the  ri^'ht  to 

immunity  from  foreign  laws.'  ' 

Prom    what    has    been   said   above   it    will   lx-   seen   that    the 

powera  exercised  by  tin-  British  (iovcrnment.  or  by  the 

Government  nf  India  as  its  representative,  in  territories 

where  lower  types  of  government  <>r  civilization  prevail, 

may  vary  both  in  nature  and  in  extent  between  very  wide 

limits.  In  some  places  there  i>  merely  the  exercise  ol  a  per- 

sona] jurisdiction  over  British  subjects,  or  certain  other 

limited  classes  of  persons.  In  others  the  functions  <>f  external 

sovereignty  are  exercised  or  controlled.  In  others,  again, 

a  much  larger  share  of  the  functions  of  sovereignty,  both 

external  and  internal,  has  been  taken  over,  and  this  shale  may 

-  to  Leave  to  the  previous  ruler  of  the  territory, 

if  Buoh  there  l>e.  nothing  more  than  s  bare,  nominal,  ox 

dormant  sovereignty  .- 

Iii  dealing  with  the  various  positions  thus  arising,  it  is 

important  to  remember  thai  different  considerations  will 

apply  according  as  the  position  is  approached  from  the  point 

\m  to  Kathiawar  as  the  two  oases  decided  in  1905  by  the  Judicial 

Committee,  Htmekami  Devehamd  r.  Atom  Safaris!  OhkoUmikd,  sad  '/'A. 
Taimka  <•{  K^tdn  8angami  \.  Tk  8tak  0/  '.'<"»/<i/.  A.C  [1906}  p.  -■-•  ; 
referred  to  above,  p.  - 

\  1  nrioua  illustration  <<i  the  extent  to  whirli  tin  •  1  reign 
can  be  claimed  without  the  claim  of  territorial  sovereigntj  is  sup- 

plied bj  the  treat]  i«  tween  the  United  Btates  and  the  Republic  ol  Pi 

srith  reaped  to  tin-  territory  wit lnu  the  '  •  Sana]  / 
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of  view  of  international  law,  or  from  the  point  of  view  of 

municipal  law. 

Where  the  external  sovereignty  of  any  State  is  exercised 

or  controlled  by  the  British  Government,  a  third  State  will 

almost  certainly  claim  to  regard,  and  will,  from  an  inter- 

national point  of  view,  be  entitled  to  regard,  the  territory  of 

the  first  State  as  being  for  man}'  purposes  practically  British. 

Thus  if  persons  in  that  territorj7  made  it  a  basis  for  raids 

on  the  territory  of  an  adjoining  foreign  State,  that  State 
would  hold  the  British  Government  accountable.  And  it 

would  be  no  answer  to  say  that  the  arrangements  entered  into 

by  the  British  Government  with  the  ruler  of  that  territory 

preclude  British  interference  in  such  cases.  The  rep1}*  would 

be,  '  We  know  nothing  of  these  arrangements,  except  that 
they  debar  us  from  obtaining  protection  or  redress,  except 

through  you,  and  consequently  we  must  treat  the  territory 

as  practically  British.'  A  similar  position  would  arise  if 
a  subject  of  that  foreign  State  were  grossly  ill-used  within 

the  territory,  and  were  denied  justice  by  the  persons  exer- 

cising authority  there. 

The  view  taken  by  municipal  law  is  widely  different.  For 

the  purposes  of  that  law  a  territory  must  be  either  British 

or  foreign,  that  is  to  say,  not  British,  and  a  sharp  line  must  be 

drawn  between  the  two.  In  some  cases  it  may  be  a  difficult 

operation  to  draw  this  line,  but  it  must  be  drawn  by  the 

courts  and  by  the  executive  authorities  as  best  they  can. 

To  allow  the  existence  of  a  penumbra  between  British  and 

non-British  territory  would  cause  endless  confusion.  The 

judicial  and  executive  authorities  must  be  in  a  position  to 

say  whether,  for  purposes  of  municipal  law,  a  particular 

territory  is  within  or  without  '  His  Majesty's  dominions  '  or 

'  British  India.'  And  the  legislative  authorities  must  be  in 
a  position  to  determine  whether  the  legislation  for  such 

a  territory  is  to  be  carried  out  through  the  ordinary  legislative 

organs,  or  through  the  machinery  recognized  and  supported 

by  the  Foreign  Jurisdiction  Acts.    Again,  important  questions 
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of  status  may  turn  on  the  question  whether  the  territory 

in  which  a  man  is  born  is  British  territory  or  not.  To  deter- 

mine whether  a  particular  territory  is  British  <>r  not,  it  may 

be  necessary  to  look  nut  merely  to  the  powers  exei 

within  it,  hut  also  t<>  the  manner  in  which,  and  the  under- 

standings on  which,  those  powers  have  been  acquired  and 

are  being  exercised.  Where  the  acquisition  dates  from  long 

back,  diflieult  (jut  >tions  may  arise.  Bui  in  the  case  of  reot  nt 

acquisitions  there  will  usually  he  no  serious  difficulty  in 

determining  whether  what  has  been  acquired  i-  merely 

a  right  to  exercise  certain  sovereign  powers  within  a  par- 
ticular tract,  or  whether  there  lias  heen  Mich  a  transfer  of 

sovereignty  over  the  tract  as  to  oonverl  it  into  British 
territory. 

Conciu-         The  general  conclusions  appear  to  be  : — Bions  as  to 

.am.  tor-       i.  The  extra-territorial  powers  <>f  the  Governor-Genera]  of ntoriil 

power.s<.f    India  are  much  wider  than  the  extra  t<  nitoiial  powers  01  the 

Governor-  i,Kljan  Legislature,  and   are   no1    derived   from,   though   they 
ma\  he  regulated  or  restricted  by,  English  or  Indian  Acts. 

2.  Those  powers  are  exercisable  within  the  territories  of 

all  the  Native  states  of  Imlia.  Whether  they  are  exercisable 

within  tin-  territories  of  any  State  outside  India  is  a  question 

w hich  depends  en  the  arrangements  in  force  with  the  Govei n- 
nieiit  of  that  State,  and  on  the  extent  to  which  the  poweri 

oi  the  Crown  exercisable  in  pursuance  of  Mich  arrangi  ments 

have  heen  delegated  to  the  Governor! rt-neral. 

3.  The  jurisdiction  exercisable  under  those  powers  might 

he  made  to  extend  not  only  to  British  subjects  and  to  siih- 

jects  of  the  State  within  which  the  jurisdiction  is  exercised, 

hut  also  to  foreigners. 

4.  The  classes  of  persons  and  cases  to  which  jurisdiction 

actually   applies   depend   on    the   agreement,    if  any.    in   force 

with  re8pec1  to  it-  exercise,  and,  in  the  absence  of  express 

cement,  on  usage  and  the  circumsi  ■  .  and 
may  he  defined,  restricted,  or  extended  accordingly  bj  the 

instrument  regulating  thi  e  oi  the  jurisdiction* 
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CONSTITUTION  OF  THE  LEGISLATIVE  COUN- 

CILS UNDER  THE  REGULATIONS  OF  NOVEM- 

BER 1909  AS  REVISED  IN  1912 

INDIA 

Ex  Officio. 

The  six  Ordinary  Members  of  the  Governor-General's 
Council,  the  Commander-in-Chief,  and  the  Lieu- 

tenant-Governor or  Chief  Commissioner  of  the 
province  in  which  the  Council  sits 

Additional. 

Nominated  members,  of  whom  not  more  than  28 

must  be  officials,1  and  of  whom  three,  being  non- 
officials,  shall  be  selected  respectively  from  the  land- 

holders of  the  Punjab,  the  Muhammadans  of  the 
Punjab,  and  the  Indian  Commercial  Community 

Elected  Members,  elected  by 

(a)  The  Provincial  Legislative  Councils  2 
(6)  The  landholders  of  Madras,  Bombay,  Bengal, 

the  United  Provinces,  Bihar  and  Orissa,and 
the  Central  Provinces      .... 

(c)  The  Muhammadans  of  Madras,   Bombay, 
Bengal,  the  United  Provinces,  and  Bihar 
and  Orissa      ...... 

(d)  The    Muhainmadan    landholders    in    the 
United  Provinces  or  the  Muhammadans  of 

Bengal  (at  alternate  elections) 
(e)  The  Chambers  of  Commerce,  Calcutta  and 

Bombay  ...... 

Total  . 

or,  including  the  Governor-General 

33 

13 

6 

27 

68 

69 

MADKAS 

Ex  Officio. 
Members  of  the  Executive  Council 

Advocate-General 

Nine  of  these  are  to  be  officials  representing  provinces. 
These  elections  are  made  by  the  non-official  members  of  the  councils. 
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Additional. 

Nominated  members,  of  whom  not  more  than  16  axe 
to  l>e  officials,  and  one  is  to  be  a  representative 
of  Indian  '  bmmeroe.        ..... 

Nominated  experts,  who  may  be  either  officials  or 
non-officials      ....... 

Elected  members,  elected  by 

(a)  The  <  lorporation  of  Madras 
(b)  Municipalities  and  District  Boards 
(e)  The  University 
{d)  The  Landholders 
(e)  The  Planting  Community 
(/)  Muhammadans 
(g)  Tin-  Madras '  Ibamber  <»f  ( bmmerce 
(h)  The  Madras  Trades  Association 

21 

2 

I 

9 
i 

5 
i 
2 
I 
I 
—  21 

,1        . 

or,  including  the  (Governor 

4« 

49 

BOMBAY 
I.  r  Officio. 

Members  of  the  Executive  Council 
Advocate-General        .  .         .         .         .         . 

.  Idditional. 

Nominated  members,  of  whom  not  more  than  14  are 
to  be  officials     ....... 

Nominated  experts,  who  may  be  either  officials  or 
non-officials       ....... 

Elected  members,  elected  by 

(a)  The  Corporation  of  Bombay 
(6)  Municipalities 
(c)  District  Hoards 
('/)  The  University 
(e)  The  Landholders 
(  /")  Muhammadans 

The  Bombay  <  lhamber  "f  ( bmmeroe 
(/o  The  Karachi  Chamber  of  Commerce 

(/)  The  Millowners1  Aeso<  iations  of  Bombay  and Ahmcdabad     .... 

(j)  Th«-  Indian  Commercial  Community 

2] 

2 

JI 

,1       . 

<>r,  including  the  Governor 

4« 

49 
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BENGAL 

Ex  Officio. 

Members  of  the  Executive  Council 

Additional. 

Nominated  members,  not  more  than  16  to  be  officials 
and  one  to  be  a  representative  of  the  European 
Commercial  Community  outside  Calcutta  and 
Chittagong,  and  one  of  Indian  Commerce    . 

Nominated  experts,  who  may  be  either  officials  or 
non-officials       ....... 

Elected  members,  elected  by 

(a)  The  Corporation  of  Calcutta 
(b)  Municipalities 
(c)  District  and  Local  Boards . 
(d)  The  University 
(e)  The  Landholders  of  the  Presidency,  Burd 

wan,  Kajshahi  and  Dacca  Divisions 
(/)  Muhammadans 
(g)  The  Bengal  Chamber  of  Commerce 
(h)  The  Calcutta  Trades  Association 
(*)  The  Chittagong  Port  Commissioners 
(k)  Commissioners  of  the  Corporation  of  Cal- 

cutta (excluding  nominees  of  Government) 

(I)  The  Tea-planting  Community     . 
(m)  Municipalities  of  the  Chittagong  Division 

or  (at  alternate  elections)  Landholders  of  the 
same  Division  ..... 

Total     . 

or,  including  the  Governor 

20 

2 

—        28 

53 54 

BIHAR  AND  ORISSA 

Ex  Officio. 

Members  of  Executive  Council 

Additional. 

Nominated  members,  not  more  than  15  to  be  officials 
Nominated  expert,  who  may  be  either  an  official  or 

a  non-official     ....... 

19 

1 
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Elected  members,  elected  by 

(a)  Municipalities 
(b)  District  Boards 
(c)  The  Landholders 
('/)  Muhammadans 
(e)  The  Planting  Community 
(f)  The  Mining  Community 

5 
5 
4 
I 
I 
—  21 

Total     . 

or,  including  the  Lieutenant-Governor 
44 
45 

DNITBD  PROVINCE8 

Nominated  members,not  more  tlian  20 to  be  officials, 
and  one  to  be  a  representative  <>f  Indian  corns 

Nominated  experts,  who  may  be  officials  or  non- 
officials        

Elected  members,  elected  by 
(a)  Large  Municipalities  in  rotation 
(b)  District  Hoards  and  Smaller  Municipalities 
(c)  Allahabad  University        .... 

(d)  The  Landholders     "   (e)  Muhamniadans  ..... 

(/)  The  Upper  India  Chaml 

2 

4 
I 

—  2] 

1      .  .  . 

or,  including  the  Lieutenant-Governor. 

5o 

PUNJAB 

oated  members,  do1  more  than  ro  to  1   fficials 
Nominated  experts,  who  may  be  cither  oi 

non-officials      ....... 

Elected  members,  elected  by 
(a)  The  Punjab  Chamber  of  Commei 
(6)  The  Punjab  University      .... 

Municipal  and  Cantonment  Committees 
('/■  rds         ..... 

16 

I 
I 

3 —         8 

Total      . 

<»r,  including  ti  ant-(  \a\ 

26 

-7 
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BURMA 

Nominated  officials        ...... 

Nominated  non-officials 

(a)  To  represent  the  Burmese  population 
(&)  To  represent  the  Indian  and  Chinese  Com- 

munities ..... 

(c)  To  represent  other  interests 

Nominated  experts,  who  may  be  either  officials  or 
non-officials       ....... 

Elected  by  the  Burma  Chamber  of  Commerce  . 

Total     . 

or,  including  the  Lieutenant-Governor  . 

17 

18 

ASSAM 

Nominated  members,  not  more  than  9  to  be  officials  . 
Nominated  expert,  who  may  be  either  official  or  non- 
official  ....... 

Elected  members,  elected  by 

(a)  Municipalities 
(6)  Local  Boards    . 
(c)  The  Landholders 
(d)  Muhammadans 

(e)  The  Tea -planting  Community 

13 

11 

Total     . 

or,  including  the  Chief  Commissioner 26 

CENTRAL  PROVINCES 

Nominated  members,  not  more  than  10  to  be  officials, 

and  3  to  be  non-officials  resident  in  Berar  . 
Nominated  expert,  who  may  be  either  official  or  non- 

official         ........ 

17 

I 

Elected  members,  elected  by 

(a)  Municipal  Committees       .... 
(b)  District  Councils      ..... 
(c)  The  Landholders      ..... 

3 
2 
2 

7 

Total     . 

or,  including  the  Chief  Commissioner  . 

25 

26 

1691                                                        F  f 
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RULES  OF  BUSINESS  OF  NOVEMBER  15,  1909 

The  iy/<  November,  1909 

No.  23.  In  exercise  of  the  powers  conferred  by  section  5  of 
the  Indian  Councils  Act,  1909,  the  Governor-General  in  Council 

with  the  sanction  of  the  Secretary  of  State  for  India  in 
Council,  made  the  following  rules  authorizing,  at  any  meeting  of 
the  Legislative  Council  of  the  Governor-General,  the  discussii 
t  he  annual  financial  statement  of  the  Governor-General  in  <  iouncil. 

RULES  FOR  THE  DISCUSSION  OF  THE  ANNUAL  KIN  AN 
«  I  \L  STATEMENT  IN  THE  LEGISLATIVE  COUNCIL 

OF  THE  GOVERNOR-GENERAL 

Definitions 
1.   In  these  rules — 

(1 1  "  Presidenl  '  means — 
{<i)  the  Governor-!  reneral,  or 
(/<)  th"    President    Dominated    by  the    Gcvernoi  Gen 

in   Council    under   section   6   of   the    Indian   Councils 
Act,  1861,  or 

(c)  the  Yire -Piesiilriit  appointed  by  the  Governor-General 
under  section  4  of  the  Indian  Councils  Act,  [909,  ox 

(<l)  the  Member  appointed  to  preside  under  rule  i~  : 
(2)  '  Member  in  charge  means  the  Member  of  the  Council  of 

the  Governor-General  to  whom  is  allotted  the  business  of  the 
Department    of   the   Government    of   India    to   which   the   Mibjeet 
under  discussion  belongs,  and  includes  any  Member  to  whom 
BUch  Member  in  charge  may  delegate  any  function  assigned  to 
him  under  these  rules ;  • 

(3)  '  (finance  Member'  means  the  Member  in  charge  of  the 
Finance  Department  of  the  Government  of  India  ; 

())  'Secretary1  means  the  Becretary  to  the  Government  oi 
India  iii  the  Legislative  Department,  and  includes  the  Deputy- 
Secretary  and  every  person  for  the  time  being  exercising  the 
1 11 1 1  >  tions  of  the  Secretary  ; 

(5)  'Financial  Statement1  mean-  the  preliminary  financial 
estimates  of  the  Governor-General  in  Council  for  the  financial 

next   following  ;    and 

(6)  '  Budget  '  mean-  the  Financial  Statement  as  finally  settled li\  t  be  G01  ci  do]  <  reneral  in  <  touncil. 
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A. — The  Financial  Statement 

General  order  of  discussion. 

2. — (i)  On  such  day  as  may  be  appointed  in  this  behalf  by  the 
Governor-General,  the  Financial  Statement  with  an  explanatory 
memorandum  shall  be  presented  to  the  Council  every  year  by 
the  Finance  Member,  and  a  printed  copy  shall  be  given  to  every 
Member. 

(2)  No  discussion  of  the  Financial  Statement  shall  be  permitted 
on  such  day. 

3. — (1)  On  such  later  day  as  may  be  appointed  in  this  behalf  by 
the  Governor-General,  the  first  stage  of  the  discussion  of  the 
Financial  Statement  in  Council  shall  commence. 

(2)  On  this  day,  after  the  Finance  Member  has  stated  any 
changes  in  the  figures  of  the  Financial  Statement  which  circum- 

stances may  since  have  rendered  necessary  and  has  made  any 
explanations  of  that  Statement  which  he  may  think  fit,  any 
Member  shall  be  at  liberty  to  move  any  resolution  entered  in  his 
name  in  the  list  of  business  relating  to  any  alteration  in  taxation, 

any  new  loan  or  any  additional  grant  to  Local  Governments  pro- 
posed or  mentioned  in  such  Statement  or  explanatory  memo- 

randum, and  the  Council  shall  thereupon  proceed  to  discuss  each 
such  resolution  in  the  manner  hereinafter  prescribed. 

4. — (1)  The  second  stage  of  the  discussion  of  the  Financial  State- 
ment shall  commence  as  soon  as  may  be  after  all  the  resolutions 

which  may  be  moved  as  aforesaid  have  been  disposed  of. 
(2)  In  this  stage  each  head  or  group  of  heads  specified  in  the 

statement  contained  in  the  Schedule  appended  to  these  rules  as 
being  open  to  discussion,  shall  be  considered  separately  according 
to  such  grouping  as  the  Member  in  charge  may  determine. 

(3)  The  consideration  of  a  particular  head  or  group  of  heads 
shall  be  introduced  by  the  Member  in  charge  with  such  explana- 

tions, supplementing  the  information  contained  in  the  Financial 
Statement,  as  may  appear  to  him  to  be  necessary. 

(4)  Any  Member  shall  then  be  at  liberty  to  move  any  resolu- 
tion relating  to  any  question  covered  by  any  such  head  or  group 

of  heads  which  may  be  entered  in  his  name  in  the  list  of  business, 
and  the  Council  shall  thereupon  proceed  to  discuss  every  such 
resolution  in  the  manner  hereinafter  prescribed. 

Subjects  excluded  from  discussion. 

5.  No  discussion  shall  be  permitted  in  regard  to  any  of  the 
following  subjects,  namely  :— 

(a)  any  subject  removed  from  the  cognizance  of  the  Legis- 
lative Council  of  the  Governor-General  by  section  22 

of  the  Indian  Councils  Act,  1861  l ;    or 
1  See  Digest,  s.  63. 

F  f  2 
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(b)  any  matter  affecting  the  relations  of  His  Majec 
Government  or  of  the  Governor-General  in  Council 
with  any  Foreign  State  or  any  Native  State  in  India  ; 
or 

(r)  any  matter  under  adjudication  by  a  Court   of  Law- 
having   jurisdiction   in   any   part    of   His   Majec 
Dominions. 

Resolutions. 

6.  No  resolution  shall  l>e  moved  which  docs  not  complv  with 
tlic  following  conditions,  namely: — 

(a)  it  shall  be  in  the  form  of  a  specific  recommendation 
addressed  to  the  Governor-General  in  Council; 

(h)  it  shall  be  clearly  and  precisely  expressed  and  shall  1 
a  definite  issue  ; 

('■)  it  shall  not  contain  arguments,  inferences,  ironical  ex- 
pressions or  defamatory  statements,  nor  shall  it  refer 

to  the  conduct  or  character  of  persons  except  in  their 
official  or  public  capacity  ; 

(<7)  it  shall  not  challenge  the  accuracy  of  the  figures  of  tlic 
incial  Statement  ;   and 

;t  shall  be  directly  relevant  to  BOme  entry  in  the  Finan- cial Statement. 

7.  A    Member   who   wishes   to  move  a  resolution  shall  give 
notice  in  writing  to  the  Secretary  al  least  two  clear  days  h 
tlic  commencement  of  the  Btage  of  the  discussion  to  which  the 
resolution  relates,  and  shall   together  with  the  notice  submit 
a  copy  of  the  resolution  which  he  wishes  to  move, 

8.  The  President  may  disallow  any  resolution  or  pari  of  1 
resolution  without  giving  any  reason  therefor  other  than  that 
in  his  opinion  it  cannot  he  moved  consistently  with  the  public 
interests  or  that  it  should  be  moved  in  the  Legislative  Council  of 
a  Local  Government. 

9.—  (1)  No  discussion  in  Council  shall  he  permittee]  in  respect 
of  any  order  of  the  President  under  rule 

(2)  A  resolution  that  has  been  disallowed  shall  not  he  entered 
in  the  proceedings  of  the  ( louncil. 

10.  Resolutions  admitted  by  the  President  shall  he  entered  in 
the  li^t  of  business  in  such  order  a-  he  may  direct. 

Dm  /.'■  ̂   J  ni  ions. 

11.  (i)  After  the  mover  of  a  resolution  has  Bpoken,  other 
Members  may  speak  to  the  motion  in  such  order  as  the  President 
may  direct,  and  thereafter  the  mover  may  speak  once  by  way 
of  reply. 

(2)  No  Member  other  than  the  mover  and  the  Member  in 
charge  shall  speak  more  than  once  to  any  motion  except  with  the 



APPENDIX    II  437 

permission    of    the    President   for   the   purpose    of  making  an 
explanation. 

12.  No  speech,  except  with  the  permission  of  the  President, 
shall  exceed  fifteen  minutes  in  duration  : 

Provided  that  the  mover  of  a  resolution,  when  moving  the  same, 
and  the  Member  in  charge  may  speak  for  thirty  minutes. 

13.  The  discussion  of  a  resolution  shall  be  limited  to  the  subject 
of  the  resolution,  and  shall  not  extend  to  any  matter  as  to  which 
a  resolution  may  not  be  moved. 

14.  A  Member  who  has  moved  a  resolution  may  withdraw  the 
same  unless  some  Member  desires  that  it  be  put  to  the  vote. 

15.  When,  in  the  opinion  of  the  President,  a  resolution  has 
been  sufficiently  discussed,  he  may  close  the  discussion  by  calling 
upon  the  mover  to  reply  and  the  Member  in  charge  to  submit  any 
final  observations  which  he  may  wish  to  make  : 

Provided  that  the  President  may  in  all  cases  address  the  Council 
before  putting  the  question  to  the  vote. 

16.  If  any  resolution  involves  many  points,  the  President  at 

his  discretion  may  divide  it,  so  that  each  point  may  be  deter- 
mined separately. 

17. — (i)  Every  question  shall  be  resolved  in  the  affirmative  or 
in  the  negative  according  to  the  majority  of  votes. 

(2)  Votes  may  be  taken  by  voices  or  by  division  and  shall  be 
taken  by  division  if  any  member  so  desires. 

(3)  The  President  shall  determine  the  method  of  taking  votes 
by  division. 

18. — (1)  The  President  may  assign  such  time  as  with  due  regard 
to  the  public  interests  he  may  consider  reasonable  for  the  discus- 

sion of  resolutions  or  of  any  particular  resolution. 
(2)  Every  resolution  which  shall  not  have  been  put  to  the  vote 

within  the  time  so  assigned  shall  be  considered  to  have  been 
withdrawn. 

19.  Every  resolution,  if  carried,  shall  have  effect  only  as  a 
recommendation  to  the  Governor-General  in  Council. 

20.  When  a  question  has  been  discussed  at  a  meeting  of  the 
Council,  or  when  a  resolution  has  been  disallowed  under  rule  8  or 
withdrawn  under  rule  14,  no  resolution  raising  substantially  the 
same  question  shall  be  moved  within  one  year. 

B. — The  Budget 

21. — (1)  On  or  before  the  24th  day  of  March  in  every  year  the 
Budget  shall  be  presented  to  the  Council  by  the  Finance  Member, 
who  shall  describe  the  changes  that  have  been  made  in  the  figures 
of  the  Financial  Statement,  and  shall  explain  why  any  resolutions 
passed  in  Council  have  not  been  accepted. 
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(2)  A  printed  copy  of  the  Budget  shall  be  given  to  each  Member. 

22. — (1)  The  general  discussion  of  the  Budget  in  Council  Bhall 
take  place  on  such  latex  day  as  may  be  appointed  by  the  Presi- 

dent for  this  purpose. 
(2)  At  such  discussion,  any  Member  shall  be  at  liberty  to  offer 

any  observations  he  may  wish  to  make  on  the  Budget,  but  no 
Member  shall  be  permitted  to  move  any  resolution  in  rej 
thereto,  nor  shall  the  Budget  be  submitted  to  tl  I  the 
<  iouncil. 

(3)  It  shall  be  open  to  the  President,  if  he  thinks  fit,  to  pre- 
scribe a  time  limit  for  speeches. 

23.  Tin-  Finance  Member  shall  have  tin-  right  of  reply,  and  the 
discussion  Bhall  In-  closed  by  tin-  Preaidenl  making  Buch  observa- 
ti>>n~  ;i~  he  may  consider  necessary. 

1       General 

24.— (i)  Every  Member  shall  speak  from  his  place,  shall  1 1  -t- 
wheu  lie  Bpeaks,  and  shall  address  the  chair. 

(2)  At  any  time,  if  the  President  rises,  any  Member  speaking 
sludl  immediately  resume  his  seat. 

25.  (i)  Any  Member  may  send  his  Bpeech  in  prinl  to  the 
Secretary  not  less  than  two  clear  days  before  the  day  fixed  fox 
the  discussion  of  a  resolution,  with  as  many  copies  a-  there  axe 
Members,  and  the  Secretary  .-hall  cause  one  of  such  copies  u>  be 
supplied  to  e\  cry  Member. 

(_•)  Any  such  Bpeech  may  at  the  discretion  of  the  President  In 
taken  as  read. 

26.  (1)  The  President  shall  preserve  order,  and  all  pom 
order  Bhall   he  deeided  by  him. 

(j)  No  discussion  on  any  point  of  order  shall  he  allowed  unlesfl 
the  President  think-  tit  to  take  the  opinion  of  the  Council  thereon* 

A 1 1  \   Member  may  at  any  time  submit  a  point  of  order  t<> 
the  decision  of  the  President. 

(4)  The  Preaidenl  Bhall  have  all  powers  necessary  for  the  pur- 
"f  enforcing  hi-  decisions. 

27.  The  Govexnoi  Genexal  may  appoint  a  Member  of  the  ( ouncil 
i"  preside  in  his  place,  01  in  that  of  the  Vice-President,  on  any 
occasion  on  which  the  Financial  Statement  "i  the  Budget  or  any 
portion  thereof  is  discussed  in  the  Council. 

28.  The  President,  for  sufficient  reason,  may  suspend  any  of 
1  he  foxegoing  i  ules. 
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The  Schedule 

Heads  open  to  or  excluded  from  discussion  under  rule  4. 

Revenue. ExPENDITtJRE. 

Heads  open  to  dis- Heads not  open Heads  open  to  dis- Heads not  open 
cussion. to  discussion. cussion. to  discussion. 

I. — Land  Revenue. I V. — Stamps. 1 . — Refunds        and 2. — Assign- 

II.— Opium. VII.— Customs. drawbacks. ments  and  Com- 
III.—Salt. VIII.— As- 3.— Land  Revenue. pensations. V. — Excise. sessed  Taxes. 4. — Opium. 13. — Interest    on 

VI. — Provincial XL— Tributes 
5.— Salt. debt. 

Rates. 
from  Native 6. — Stamps. 

23.  —  Ecclesias- IX.— Forests. States. 
7. — Excise. tical. 

X. — Registration. XV I -A.— 
8. — Provincial 

25. — Political. 
XII. — -Interest. 

Courts.1 
Rates. 27. — Territorial 

XIII.— Post  Office. XXXII.— 9. — Customs. and       Political 

XIV.— Telegraph. 
Army. 10. — Assessed  Taxes. Pensions. 

XV.— Mint. XXXIIL— 
1 1 . — Forests. 

38.— State   Rail- 
XVI-B.— Jails. Marine. 12. — Registration. icays. 
XVII.— Police. XXXIV.— 14. — Interest        on 42. — Major 
XIX. — Education. Military other  obligations. Works.     In 
XX.— Medical. Works. 15. — Post  Office. terest  on  debt. 
XXI.— Scientific    & All  purely  Pro- 16.— Telegraphs. 46. — Army. 
other     Minor     De- vincial revenue 

17. — Mint. 46-d. — Marine. 
partments. and  revenue  ac- 18.— General      Ad- 47.   —   Military 

XXII. — Receipts  in cruing       from 
ministration.2 Works  and  De- 

aid of  Superannua- divided heads  in 1 9- A. — Courts        of 

fence. 
tion,  &c. Provinces   pos- 

Law.3 

47  -A.  —  Special 
XXIII. — Stationery sessing     Legis- 19-B.— Jails. Defence  Charges. 
and  Printing. lative  Councils. 20. — Police. All  statutory 

XXIV.— Exchange. 22. — Education. charges. 
XXV.— 24. — Medical. All  purely   Pro- Miscellaneous. 26. — Scientific    and vincial  expendi- 

XXVI.—State  Rail- other   Minor    De- ture and  expen- 
ways. 

partments. 
diture   accruing 

XXVIII.— S  u  b  s  i- 28. — Civil  Furlough under     divided 
dized  Companies. and  Absentee   Al- heads   in    Pro- 

XXIX.— Irrigation, lowances. 
vinces    possess- Major Works. 29.  —  Superannua- ing   Legislative 

XXX.— tion       Allowances Councils. 
Minor  Works  and and  Pensions. 
Navigation. 30. — Stationery  and 

XXXI.— 
Printing. 

Civil  Works. 3 1 . — Exchange. 
3  2 . — Miscellaneous. 

1  Mainly  Court-fees  and  fines. 
2  These  heads  include  certain  statutory  charges,  which  will  be  excluded 

from  debate. 

3  This  head  deals  purely  with  interest,  sinking  funds,  and  annuities. 
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Kmi.mutube. 

B(  ids  open  to  ■  1  j.^- 
cusaion. 

1 1 "ids  not  open 
to  diacuMton. la  open  to  dis- 

-ion. 

to  (I 

33.— Famine  Belief. 
1  /ODBtmotioO  "f 

Protective      Kail way& 

itmotion  "f 
teottre    Irriga- 

tion  Works. 
36. — Redo :  lanoe  ol  1  tebt 

4c. — S  u  bsid  i 
<  "inpanies  ;    1. 
&c. 

41.  —  Miscellaneous Lwsy  Exp 
ture. 

42. — Irrigation  ■ 

Major  Works — Working  Exp* 

43.— Minor     Works 
and  Navigation. 

h  il  \\  "ik>. 
81   '•■      RaU- 

vraj             I     pita! 
Expenditure 
char<_'<  i\      to      It-  • 

lion 

Works  ;       ( lapital 
Expenditure     not 
oharged     to     l: venue. 
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The  15th  November,  1909 

No.  24. — In  exercise  of  the  powers  conferred  by  section  5  of 
the  Indian  Councils  Act,  1909,  the  Governor-General  in  Council 
has,  with  the  sanction  of  the  Secretary  of  State  for  India  in 

Council,  made  the  following  rules  a"thorizing  at  any  meeting  of 
the  Legislative  Council  of  the  Governor-General  the  discussion  of 
any  matter  of  general  public  interest. 

KULES  FOE  THE  DISCUSSION  OF  MATTEES  OF  GENEEAL 

PUBLIC  INTEEEST  IN  THE  LEGISLATIVE  COUNCIL 

OF  THE  GOVEENOE-GENEEAL 

Definitions. 
1.  In  these  rules — 

(1)  '  President '  means — 
(a)  the  Governor-General,  or 
(b)  the  President  nominated  by  the  Governor-General  in 

Council  under  section  6  of  the  Indian  Councils  Act, 
1861,  or 

(c)  the  Vice-President  appointed  by  the  Governor-General 
under  section  4  of  the  Indian  Councils  Act,  1909,  or 

(d)  the  Member  appointed  to  preside  under  rule  27  ; 

(2)  '  Member  in  charge '  means  the  Member  of  the  Council  of 
the  Governor-General  to  whom  is  allotted  the  business  of  the 
Department  of  the  Government  of  India  to  which  the  subject 
under  discussion  belongs,  and  includes  any  Member  to  whom  such 
Member  in  charge  may  delegate  any  function  assigned  to  him 
under  these  rules  ;   and 

(3)  '  Secretary '  means  the  Secretary  to  the  Government  of 
India  in  the  Legislative  Department,  and  includes  the  Deputy- 
Secretary  and  every  person  for  the  time  being  exercising  the 
functions  of  the  Secretary. 

Matters  open  to  discussion. 

2.  Any  matter  of  general  public  interest  may  be  discussed  in 
the  Council  subject  to  the  following  conditions  and  restrictions. 

3.  No  such  discussion  shall  be  permitted  in  regard  to  any  of  the 
following  subjects,  namely  : — 

(a)  any  subject  removed  from  the  cognizance  of  the  Legis- 
lative Council  of  the  Governor-General  by  section  22 

of  the  Indian  Councils  Act,  1861  x  ;   or 

(b)  any  matter  affecting  the  relations  of  His  Majesty's Government  or  of  the  Governor-General  in  Council 

with  any  Foreign  State  or  any  Native  State  in  India  ; 
or 

(c)  any  matter  under  adjudication  by  a  Court  of  Law  having 

jurisdiction  in  any  part  of  His  Majesty's  Dominions. 
1  See  Digest,  s.  63. 
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Besciuti 

4.  Subject  to  the  restrictions  contained  in  rule  3,  any  Member 
may  move  a  resolution  relating  to  a  matter  of  general  public 
interest : 

Provided  that  no  resolution  shall  be  moved  which  does  not 

comply  with  the  following  conditions,  namely: — 
(«)  it  shall  be  in  the  form  of  a  specific  recommendation 

a<hlressc<l  to  the  Governor-Genera]  in  Council; 
(0)  it  shall  be  clearly  and  precisely  expressed  and  shall 

raise  a  definite  issue  ;   and 

(c)  it  shall  not  contain  arguments,  inferences,  ironical  ex- 
pressions or  defamatory  statements,  dot  shall  it  refer 

to  the  conduct  or  character  of  persons  excepl  in  their 
official  or  public  capacity. 

5.  A   Member  who  wishes  to  move  a   resolution  shall 

imt i«e  in  writing  t •  >  the  Secretary,  at  leasl  fifteen  clear  days 
before  the  meeting  of  the  <  iouncil  at  u bich  he  desires  to  move  the 
same,  and  shall  together  with  the  notice  submit  a  copy  of  the 
resolution  which  he  wishes  to  move  : 

Provided  that  the  President  may  allow  a  resolution  to  be 
moved  with  shorter  notice  than  fifteen  days,  and  may,  in  any 
case,  require  Longer  notice  oc  may  extend  the  time  foi  moving  the 
resolution. 

6.  (i)  Tin-  Secretary  Bhall  submit  every  resolution  of  which 
notice  has  been  given  to  him  in  accordance  with  rule  5  to  the 
President,  who  may  either  admit  it  or,  when  any  resolution  is 
not  framed  in  accordance  with  rule  4,  cause  it  to  be  returned  to 
the  Member  concerned  foi  the  purpose  of  amendment. 

(2)  If  the  Member  does  not,  within  such  time  as  the  President 
may  fix  in  this  behalf,  re  -submit  the  resolution  duly  amended,  the 
resolution  shall   be  deemed  to  have  been   withdiawn. 

7.  The  Presidenl  may  disallow  any  resolution  or  pari  of  1 
resolution  without  giving  any  reason  therefor  other  than  that 
in  his  opinion  it  cannot  l>e  moved  consistently  with  the  public 
interests  ox  that  it  should  be  moved  in  the  Legislative  Council  of 
a  Local  <  fovernment. 

8.  (1 )  No  discussion  in  Council  shall  be  permitted  in  respa  t  of 
any  order  of  the  President  under  rule  6  oi  rule  7. 

(2)  A  resolution  which  has  been  disallowed  Bhall  not  l><-  entered 
in  t he  proceedings  of  t he  < krancil. 

9.  Resolutions  admitted  by  the  President  shall  be  entered  in 
the  list  of  business  for  the  day  in  the  order  in  which  the]  axe 
received  by  the  Secretary  : 

ivided  that  the  President  may  rive  priority  to  any  resolu- 
tion whi.h  he  may  consider  to  be  01  urgent  public  interest 

postpone   the   moving  of  any   resolution. 



APPENDIX    II  443 

Discussion  of  Resolutions. 

10.  The  discussion  of  resolutions  shall  take  place  after  all  the 
other  business  of  the  day  has  been  concluded. 

11. — (i)  After  the  mover  of  a  lesolution  has  spoken,  other 
Members  may  speak  to  the  motion  in  such  order  as  the  President 
may  direct,  and  thereafter  the  mover  may  speak  once  by  way  of 
reply. 

(2)  No  Member  other  than  the  mover  and  the  Member  in 
charge  shall  speak  more  than  once  to  any  motion,  except,  with 
the  permission  of  the  President,  for  the  purpose  of  making  an 
explanation. 

12.  No  speech,  except  with  the  permission  of  the  President, 
shall  exceed  fifteen  minutes  in  duration  : 

Provided  that  the  mover  of  a  resolution,  when  moving  the 
same,  and  the  Member  in  charge  may  speak  for  thirty  minutes. 

13. — (i)  Every  Member  shall  speak  from  his  placc;  shall  rise 
when  he  speaks,  and  shall  address  the  chair. 

(2)  At  any  time,  if  the  President  rises,  any  Member  speaking 
shall  immediately  resume  his  seat. 

14. — (i)  Any  Member  may  send  his  speech  in  print  to  the 
Secretary  not  less  than  two  clear  days  before  the  day  fixed  for 
the  discussion  of  a  resolution,  with  as  many  copies  as  there  are 
Members,  and  the  Secretary  shall  cause  one  of  such  copies  to  be 
supplied  to  each  Member. 

(2)  Any  such  speech  may  at  the  discretion  of  the  President  be 
taken  as  read. 

15.  The  discussion  of  a  resolution  shall  be  limited  to  the  subject 
of  the  resolution,  and  shall  not  extend  to  any  matter  as  to  which 
a  resolution  may  not  be  moved. 

16.  When  a  resolution  is  under  discussion  any  Member  may, 
subject  to  all  the  restrictions  and  conditions  relating  to  resolutions 
specified  in  rules  3  and  4,  move  an  amendment  to  such  resolution : 

Provided  that  an  amendment  may  not  be  moved  which  has 
merely  the  effect  of  a  negative  vote. 

17. — (1)  If  a  copy  of  such  amendment  has  not  been  sent  to 
the  Secretary  at  least  three  clear  days  before  the  day  fixed  for 
the  discussion  of  the  resolution,  any  Member  may  object  to  the 
moving  of  the  amendment ;  and  such  objection  shall  prevail 
unless  the  President  in  exercise  of  his  power  to  suspend  any  of 
these  rules  allows  the  amendment  to  be  moved. 

(2)  The  Secretary  shall,  if  time  permits,  cause  every  amendment 
to  be  printed  and  send  a  copy  for  the  information  of  each  Member. 

18.  A  Member  who  has  moved  a  resolution  or  an  amendment 

of  a  resolution  may  withdraw  the  same  unless  some  Member 
desires  that  it  be  put  to  the  vote. 
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19.  When,  in  the  opinion  of  the  President,  a  resolution  and  any 
amendmenl  thereto  have  been  sufficiently  I,  he  may  close 
the  discussion  by  calling  upon  the  mover  to  reply  and  the  Member 
in  charge  to  submit  any  final  observations  which  he  may  wish 
to  make  : 

Provided  thai  t  he  President  may  in  all  cases  address  the  Council 
before  putting  the  question  to  the  vote. 

20.  (i)  When  an  amendment  to  any  resolution  is  moved,  or 
when  two  or  more  Buch  amendments  are  moved,  the  President 

shall,  before  taking  the  Bense  <»f  the  Council  thereon,  state  or  read 
to  the  <  krancil  the  terms  of  the  original  motion  and  of  the  amend- 

ment or  amendments  proposed. 
(2)  It  shall  be  in  the  discretion  of  the  President  to  put  fir- 

the  vote  either  the  original  met  inn  or  any  of  the  amendments 
which  may  have  been  brought  forward. 

21.  If  any  resolution  involves  many  points,  the  President 

his  discretion  may  divide  it,  so  that  each  point  may  be  deter- 
mined separately. 

22. — (1)  Every  question  shall  be  resolved  in  the  affirmative  or 
in  the  negative  according  to  the  majority  of  votes. 

(J)  Votes  may  be  taken  by  voices  or  bj  division  and  .-hall  be 
taken  by  division  if  any  Member  bo  desires. 

(3)  The  President  shall  determine  the  method  of  taking  \ 
by  <li\  ision. 

23. —  (1)  The  President  may  assign  such  time  as,  with  due  n  i 
to  the  public  interests,  he  may  consider  reasonable  for  the  cbe- 
cussion  of  resolutions  or  of  any  particular  resolution. 

(2)  Every  resolution  which  shall  not  have  been  put  to  the  vote 
within  the  time  so  assigned  Bhall  be  considered  to  have  been 
withdrawn. 

24.  Every  resolution,  if  carried,  shall  have  effect  only  as  a 
recommendation  to  the  Qovernor-Genera]  in  Council. 

25.  When  a  question  has  been  discussed  at  a  meeting  of  the 
Council,  or  when  a  resolution  has  been  disallowed  under  rule 
withdrawn  under  rule  is.  do  resolution  or  amendment   raising 
substantially   the  Bams  question   Bhall   be   moved   within   one 

j  (  .1  1  . 
26.  (1)  The  President  Bhall  preserve  order,  and  all  points  of 

oidei  shall  be  decided  by  him. 
(2)    No  discussion  On  any  point  of  older  shall  be  allowed  HI 

the  President  think-  (it  to  take  the  opinion  of  the  Council  thereon. 

(  ;l    Any  Member  may  at    any  time  submit  a  point    Of  order   to 
the  decision  of  the  President. 

(4)  The  President  Bhall  have  all  powers  necessary  for  the  pur- 
pose of  enfon  ing  hu  decisions. 
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27.  The  Governor-General  may  appoint  a  Member  of  the 
Council  to  preside  in  his  place,  or  in  that  of  the  Vice-President, 
on  any  occasion  on  which  a  matter  of  general  public  interest  is 
discussed  in  the  Council. 

28.  The  President,  for  sufficient  reason,  may  suspend  any  of 
the  foregoing  rules. 

The  i$th  November,  1909 

No.  25. — In  exercise  of  the  power  conferred  by  section  5  of  the 
Indian  Councils  Act,  1909,  the  Governor-General  in  Council  has, 
with  the  sanction  of  the  Secretary  of  State  for  India  in  Council, 
made  the  following  rules  authorizing  the  asking  of  questions  at 
any  meeting  of  the  Legislative  Council  of  the  Governor-General. 

RULES  FOR  THE  ASKING  OF  QUESTIONS  IN  THE  LEGIS- 
LATIVE COUNCIL  OF  THE  GOVERNOR-GENERAL 

1.  In  these  rules — 

(1)  '  President '  means — 
(a)  the  Governor-General,  or 
(b)  the  President  appointed  under  section  6  of  the  Indian 

Councils  Act,  1 861,  or 

(c)  the  Vice-President  appointed  by  the  Governor-General 
under  section  4  of  the  Indian  Councils  Act,  1909. 

(2)  '  Member  in  charge  '  means  the  Member  of  the  Council  of 
the  Governor-General  to  whom  is  allotted  the  business  of  the 
Department  of  the  Government  of  India  to  which  the  subject  of 
the  question  belongs,  and  includes  any  Member  to  whom  such 
Member  in  charge  may  delegate  any  function  assigned  to  him 
under  these  rules  ;   and 

(3)  '  Secretary '  means  the  Secretary  to  the  Government  of 
India  in  the  Legislative  Department,  and  includes  the  Deputy- 
Secretary  and  every  person  for  the  time  being  exercising  the 
functions  of  the  Secretary. 

2.  Any  question  may  be  asked  by  any  Member  subject  to  the 
following  conditions  and  restrictions. 

3.  No  question  shall  be  permitted  in  regard  to  any  of  the 
following  subjects,  namely  : — 

(a)  any  matter  affecting  the  relations  of  His  Majesty's 
Government  or  of  the  Governor-General  in  Council 
with  any  Foreign  State  or  with  any  Native  State  in 
India,  or 

(6)  any  matter  under  adjudication  by  a  Court  of  Law 

having  jurisdiction  in  any  part  of  His  Majesty's Dominions. 



446  GOVERNMENT    OF    INDIA 

4.  Xo  question  shall  be  asked  unless  it  complies  with  the  follow- 
ing conditions,  namely: — 

(a)  it  shall  be  so  framed  as  to  be  merely  a  request  for 
informal  i<>n. 

(b)  it  shall  not  be  of  excessive  length, 

(c)  it  shall  not  contain  arguments,  inferences,  ironical  ex- 
pressions or  defamatory  statements,  nor  shall  it  refer 

to  the  conduct  or  character  of  persons  except  in  their 
official  or  public  capacity,  and 

('/i  it  shall  not  ask  for  an  expression  of  an  opinion  or  the 
solution  of  a  hypothetical  proposition. 

5.  In  matters  which  are  or  have  been  the  subject  of  control 

between  the  Governor-General  in  Council  and  the  Secretary  "f 
State  or  a  Local  Governmenl  do  question  shall  1"'  asked  except  as 
t<>  matters  of  met,  and  the  answer  shall  be  confined  to  a  -■ 
ment  of  facts. 

6.  A  Member  who  wishes  to  ask  a  question  Bhall  give  notice  in 
writing  to  I  be  Secretary  at  least  ten  clear  days  before  the  meeting 
of  the  Council  at  which  he  desires  to  put  the  question  and  shall, 
together  with  the  notice,  submit  a  copy  of  the  question  which  he 
w  ishes  to  ask 

Provided  that  the  President  may  allow  a  question  to  be  put 
with  shorter  Qotice  than  ten  days  and  may  in  any  case  require 
longer  notice  or  may  extend  the  time  for  answering  a  question. 

7.  (i)    The    Secretary    -hall    submit    every    question    of    which 
notice  has  been  given  to  him  in  accordance  with  rule  6  to  the. 
President,  who  may  either  allow  it  or,  when  any  question  is  not. 
framed  in  accordance  with  rules  |  and  5,  cause  it  to  be  returned 
to  the   Member  concerned  for  the  purpose  of  amendment. 

(2)  If  the  Member  does  not,  within  such  time  as  the  President 

may  fix  in  this  behalf,  re-submit  the  question  duly  amended,  the 
question   -hall   be  deemed   to  have   been  withdrawn. 

8.  The  President  may  disallovi  any  question,  or  any  part  of 
a  question,  without  giving  any  reason  therefor  other  than  that  in 
his  opinion  it  cannot   he  answered  consistently  with  the  public 
interests  or  that    it    should   be   put    in   the   Legislative  Council   of 
a  Local  <  Government. 

9.  No  discussion  in  Council  shall  be  permitted  in  respect  of 
any  order  of  the  President  under  rule  7  or  rule  s. 

10.  Questions  which  have  been  allowed  shall  be  entered  in  the 
list  of  business  for  the  day  and  shall  be  put  in  the  older  in  which 
they  stand  in  the  li-t   before  any  other  business  1-  entered  upon  at 
the  meeting. 

11.  Questions  shall  be  put  and  answers  given  in  such  manner 
as  the  President  may  in  Ins  discretion  determine. 

12.  Any  Member  who  baa  asked  a  question  may  put  a  sup- 
plementary question   for  the   purpose  01  further  elucidating  any 
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matter  of  fact  regarding  which  a  request  for  information  has  been 
made  in  his  original  question. 

13.  The  Member  in  charge  may  decline  to  answer  a  supplemen- 
tary question  without  notice,  in  which  case  the  supplementary 

question  may  be  put  in  the  form  of  a  fresh  question  at  a  subse- 
quent meeting  of  the  Council. 

14.  These  rules,  except  rules  6  and  J,  apply  also  to  supple- 
mentary questions  : 

Provided  that  the  President  may  disallow  any  supplementary 
question  without  giving  any  reason  therefor. 

15.  The  President  may  rule  that  an  answer  to  a  question  in 
the  list  of  business  for  the  day  shall  be  given  on  the  ground  of 
public  interest  even  though  the  question  may  have  been  with- 
drawn. 

16.  No  discussion  shall  be  permitted  in  respect  of  any  question 
or  of  any  answer  given  to  a  question. 

17.  All  questions  asked  and  the  answers  given  shall  be  entered 
in  the  proceedings  of  the  Council : 

Provided  that  no  question  which  has  been  disallowed  by  the 
President  shall  be  so  entered. 

18.  The  President  may  assign  such  time  as,  with  due  regard  to 
the  public  interests,  he  may  consider  reasonable  for  the  putting 
and  answering  of  questions. 
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('<>!:  I:  !>!»<) XDKXCE  PRECEDING  THE 
CORONATION  DURBAR 

No.  4 

GOVERNMENT  OF  INDIA 

HOME    DEPARTMENT 

To  the  Right  Honourable  the  Marquess  of  Crbwe,  K.C. 

His  Majesty's  Secretary  of  State  for  India. 

(Secret.)  Simla. 
M     Lord  Marquess,  25th  August,  ran. 

We  venture  in  tins  Despatch  to  address  Your  Lordship  on 
a  most  important  and  argenl  Bubject,  embracing  two  questions 
of  greal  political  momenl  which  an-  in  our  opinion  indissolubly 
linked  together.  This  subjecl  has  » ■  1 1  lz ■  •  lz < • « 1  our  attention  foi  aome 
time  past,  au<l  tin-  proposals  which  we  are  about  to  Bubmit  for 

Your  Lordship's  consideration  arc  the  result  of  our  mature 
deliberation.  We  shall  in  the  firsl  place  attempt  to  set  forth  the 
circumstances  which  have  induced  us  to  frame  these  proposals 
at  this  particular  juncture,  and  then  proceed  to  lay  before  Your 
Lordship  the  broad  genera]  features  of  our  scheme. 

2.   That    (lie  GrOVernmenl   of   India  should  have  its  seat    in  the 

same  city  as  one  of  the  chief  Provincial  Governments,  and  more- 
over in  a  city  geographically  so  ill-adapted  as  Calcutta  to  lie  the 

capital  of  the  Indian  Empire,  has  long  been  recognised  to  be 
a  serious  anomaly.  We  need  not  -top  to  recall  the  circumstances 
in  which  Calcutta  rose  to  Its  present  position.  The  considerations 
which  explain  its  original  selection  as  the  principal  seat  of  Govern- 

ment have  long  since  [passed  away  with  the  consolidation  of  British 
rule  throughout  the  Peninsula  and  the  development  of  a  great 
inland  system  of  railway  communication.  Bui  it  is  only  m  the 

lighl  of  recent  developments,  constitutional  and  political,  that  the 
di.iw  backs  <>f  t  he  existing  arrangement  and  the  urgency  of  a  change 
have  Keen  folly  realised.  <  m  t  he  one  hand  the  almost  incalculable 
importance  of  the  part  which  can  already  safely  he  predicted 
for  the  Imperial  Legislative  Council  in  the  shape  d  baa  assumed 
under  the  Indian  Councils  Act  of  1909,  renders  the  removal  of  the 
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capital  to  a  more  central  and  easily  accessible  position  practically 
imperative.  On  the  other  hand,  the  peculiar  political  situation 

which  has  arisen  in  Bengal  since  the  Partition  makes  it  eminently- 
desirable  to  withdraw  the  Government  of  India  from  its  present 
Provincial  environment,  while  its  re.uoval  from  Bengal  is  an 
essential  feature  of  the  scheme  we  have  in  view  for  allaying  the 

ill-feeling  aroused  by  the  Partition  amongst  the  Bengali  popula- 
tion. Once  the  necessity  of  removing  the  seat  of  the  Supreme 

Government  from  Bengal  established,  as  we  trust  it  may  be  by  the 
considerations  we  propose  to  lay  before  Your  Lordship,  there  can 
be,  in  our  opinion,  no  manner  of  doubt  as  to  the  choice  of  the 
new  capital  or  as  to  the  occasion  on  which  that  choice  should  be 
announced.  On  geographical,  historical,  and  political  grounds, 
the  capital  of  the  Indian  Empire  should  be  at  Delhi,  and  the 
announcement  that  the  transfer  of  the  seat  of  Government  to 

Delhi  has  been  sanctioned  should  be  made  by  His  Majesty  the 

King-Emperor  at  the  forthcoming  Imperial  Durbar  in  Delhi 
itself. 

3.  The  maintenance  of  British  rule  in  India  depends  on  the 

ultimate  supremacy  of  the  Governor-General  in  Council,  and  the 
Indian  Councils  Act  of  1909  itself  bears  testimony  to  the  impossi- 

bility of  allowing  matters  of  vital  concern  to  be  decided  by 

a  majority  of  non-official  votes  in  the  Imperial  Legislative 
Council.  Nevertheless  it  is  certain  that,  in  the  course  of  time, 
the  just  demands  of  Indians  for  a  larger  share  in  the  government 
of  the  country  will  have  to  be  satisfied,  and  the  question  will  be 
how  this  devolution  of  power  can  be  conceded  without  impairing 

the  supreme  authority  of  the  Governor-General  in  Council.  The 
only  possible  solution  of  the  difficulty  would  appear  to  be  gradually 
to  give  the  Provinces  a  larger  measure  of  self-government,  until 
at  last  India  would  consist  of  a  number  of  administrations, 

autonomous  in  all  provincial  affairs,  with  the  Government  of 
India  above  them  all,  and  possessing  power  to  interfere  in  cases 
of  misgovernment,  but  ordinarily  restricting  their  functions  to 
matters  of  Imperial  concern.  In  order  that  this  consummation 
may  be  attained,  it  is  essential  that  the  Supreme  Government 

should  not  be  associated  with  any  particular  Provincial  Govern- 
ment. The  removal  of  the  Government  of  India  from  Calcutta 

is  therefore  a  measure  which  will,  in  our  opinion,  materially 

facilitate  the  growth  of  Local  self-government  on  sound  and  safe 
lines.  It  is  generally  recognized  that  the  capital  of  a  great  central 
Government  should  be  separate  and  independent,  and  effect  has 
been  given  to  this  principle  in  the  United  States,  Canada,  and 
Australia. 

4.  The  administrative  advantages  of  the  transfer  would  be 

scarcely  less  valuable  than  the  political.  In  the  first  place,  the 
development  of  the  Legislative  Councils  has  made  the  withdrawal 

of  the  Supreme  Council  and  the  Government  of  India  from  the 

1691  G  g 
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influence  of  local  opinion  a  matter  of  ever-increasing  urgency. 
ndly,  events  in  Bengal  are  apl  to  react  on  the  Viceroy 

the  <  I'lvt-rnrnent  of  India,  to  whom  the  i esponsibility  for  then 
ben  wrongly  attributed.  The  connexion  is  bad  for  the  Govern- 

ment of  India,  bad  for  the  Bengal  Government,  and  unfair  to 
the  other  Provinces,  whose  representatives  view  with  greal  and 
increasing  jealousy  the  predominance  of  Bengal.  Further,  public 
opinion  in  Calcutta  is  by  no  means  always  the  same  as  that  which 
obtain-  elsewhere  in  India,  and  it  is  undesirable  that  the  Go' 
ment  of  India  should  be  subject  exclusively  to  its  influence. 

5.  The  question  of  providing  a  separate  capital  for  the  Govern- 
ment of  India  has  often  been  debated,  but  generally  wit 

object  of  finding  a  site  where  that  Government  could  spend  all 
seasons  of  the  year.    Such  a  solution  would  of  course  be  ideal,  but 
it  Lb  impracticable.    The  various  sites  suggested  are  either  difl 
of  access  or  are  devoid  of  historical  associations.     Delhi  ia 

only  possible  place.    It  has  splendid  communications,  its  clii 

1-  good  for  seven  months  in  the  year,  and  its  salubrity  cou 
ensured  at  a  reasonable  cost.     The  Government  of  India  would 

therefore  be  able  to  stay  in  Delhi  from  the  1st  of  October  to 
1st   of   May,  whilst  owing  to  the  much  greater  proximity  the 
annual  migration  to  and  from  Simla  could  be  reduced  in  volume, 
would  take  up  much  less  time  and  be  far  less  costly.     Some 
branches  of  the  administration,  such  as  Railways  and   Post 
Telegraphs,  would  obviously  derive  special  benefil  from  the  d 
to  such  a  centra]  position,  and  the  only  Department  whicl 
far  as  we  can  see,  mighl  be  t  boughl  to  suffer  some  inconvenii 
would  be  that  ot  Commerce  and  [ndustry,  which  would  1" 
closely  in  touch    at    Delhi    with    the   commercial   and    industrial 
interests  centred  in  Calcutta.    On  the  other  hand  that   Depart- 
meiit  would  be  closer  to  the  other  commercial  centres  of  Bombay 
and  Karachi,  whose  interests  are  sometimes  opposed  to  tho 
Calcutta,  and  would  thus  be  in  a  better  position  to  deal  impartially 
with  the  railway  and  commercial  interests  of  the  whole  of  India. 

6.  The  political  advantages  of  the  transfer  are  impossibl 
over-estimate.      Delhi   is  still   a   name   to  conjure   with.      I 
intimately   associated    in    the   minds   of   the    Hindus   with   Bl 
legends  which  go  back  even  beyond  the  dawn  of  history.    It  ii 

in   the  plain  of   Delhi   that    the   I'andava   princes  foughl   out    with 
the  Kurawa  the  epic  struggle  recorded  in  the  Mahabharata 
celebrated  on  the  banks  of  the  Jumna  the  famous  sacrifice  which 

ecrated  their  title  to  Empire.  The  Purana  Kila  still  marks 

tie'  Bite  of  the  city  which  they  founded  and  called  [ndraprastha, 
barely  three  miles  from  the  south  ga  e  of  the  modern  city  of  Delhi. 
To  t  lie  Mahommedans  it  would  be  a  source  of  unbounded  grat  ifi<  a- 
tion  to  see  the  ancient  capital  of  the  Moguls  restored  to  its  proud 
position  as  the  seat  of  Empire.    Throughout  India  »outh 
as  the  Mahommedan  conquesl  extended,  every  walled  tow 
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its  '  Delhi  gate ',  and  among  the  masses  of  the  people  it  is  still 
revered  as  the  seat  of  the  former  Empire.  The  change  would 
strike  the  imagination  of  the  people  of  India  as  nothing  else  could 
do,  would  send  a  wave  of  enthusiasm  throughout  the  country, 
and  would  be  accepted  by  all  as  the  assertion  of  an  unfaltering 
determination  to  maintain  British  rule  in  India.  It  would  be 

hailed  with  joy  by  the  Ruling  Chiefs  and  the  races  of  Northern 
India,  and  would  be  warmly  welcomed  by  the  vast  majority  of 
Indians  throughout  the  continent. 

7.  The  only  serious  opposition  to  the  transfer  which  may  be 
anticipated,  may,  we  think,  come  from  the  European  commercial 
community  of  Calcutta,  who  might,  we  fear,  not  regard  the  creation 
of  a  Governorship  of  Bengal  as  altogether  adequate  compensation 
for  the  withdrawal  of  the  Government  of  India.  The  opposition 
will  be  quite  intelligible,  but  we  can  no  doubt  count  upon  their 

patriotism  to  reconcile  them  to  a  measure  which  would  greatly  con- 
tribute to  the  welfare  of  the  Indian  Empire.  The  Bengalis  might 

not,  of  course,  be  favourably  disposed  to  the  proposal  if  i4"  stood 
alone,  for  it  will  entail  the  loss  of  some  of  the  influence  which  they 
now  exercise  owing  to  the  fact  that  Calcutta  is  the  headquarters 
of  the  Government  of  India.  But,  as  we  hope  presently  to  show, 
they  should  be  reconciled  to  the  change  by  other  features  of  our 
scheme  which  are  specially  designed  to  give  satisfaction  to  Bengali 
sentiment.  In  these  circumstances  we  do  not  think  that  they 
would  be  so  manifestly  unreasonable  as  to  oppose  it,  and  if  they 
did  we  might  confidently  expect  that  their  opposition  would  raise 
no  echo  in  the  rest  of  India. 

8.  Absolutely  conclusive  as  these  general  considerations  in 
favour  of  the  transfer  of  the  capital  from  Calcutta  to  Delhi  in 

themselves  appear  to  us  to  be,  there  are  further  special  considera- 
tions arising  out  of  the  present  political  situation  in  Bengal  and 

Eastern  Bengal  which,  in  our  opinion,  render  such  a  measure 
peculiarly  opportune  at  such  a  moment,  and  to  these  we  would 

now  draw  Your  Lordship's  earnest  attention. 
9.  Various  circumstances  have  forced  upon  us  the  conviction 

that  the  bitterness  of  feeling  engendered  by  the  Partition  of 
Bengal  is  very  widespread  and  unyielding,  and  that  we  are  by  no 
means  at  an  end  of  the  troubles  which  have  followed  upon  that 
measure.  Eastern  Bengal  and  Assam  has,  no  doubt,  benefited 
greatly  by  the  Partition,  and  the  Mahommedans  of  that  Province, 
who  form  a  large  majority  of  the  population,  are  loyal  and 
contented  ;  but  the  resentment  amongst  the  Bengalis  in  both 
provinces  of  Bengal,  who  hold  most  of  the  land,  fill  the  professions, 
and  exercise  a  preponderating  influence  in  public  affairs,  is  as 
strong  as  ever,  though  somewhat  less  vocal. 

10.  The  opposition  to  the  Partition  of  Bengal  was  at  first  based 
mainly  on  sentimental  grounds,  but,  as  we  shall  show  later  in 
discussing  the  proposed  modification  of  the  Partition,  since  the 
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enlargement  of  the  Legislative  Councils  and  especially  of  the 
representative  element  in  them,  the  grievance  of  the  Bengali 
baa  become  much  more  real  and  tangible,  and  is  likely  to  increase 

id  of  to  diminish.     Every  one  with  any  true  desire  for  the 

•  and   prosperity  of  this  country  m  to  find  some 
manner  of  appeasement,  if  it  is  in  any  way  possible  to  do  so. 
The  simple  rescission  of  the  Partition,  and  a  reversion  to  the 
.■-hii'K  quo  ante  are  manifestly  impossible  both  on  political  and 
on  administrative  grounds.  The  old  province  of  Bengal 
unmanageable  under  any  form  of  Government  ;  and  we  could 
not  defraud  the  legitimate  expectations  of  the  Mahommedans  of 

.  >!.  who  form  the  bulk  of  the  population  of  that 
province,  and  who  have  been  loyal  to  the  British  Government 
throughout  the  troubles,  without  exposing  ourselves  to  the 
charge  of  bad  faith.  A  settlement  to  be  satisfactory  and 
elusive  must — 

(1)  provide  convenient  administrative  units  ; 
(2)  satisfy  the  legitimate  aspirations  of  I  ilis  ; 
(3)  duly   safeguard    the    interests    of    the    Mahommedans    of 

i.         a  B  •  .    .  and  generally  conciliate  Bfahommedan 
sentiment ;  and 

(4)  be  so  clearly  based  upon  broad  grounds  of  political  and 
administrative  expediency  as  to  n<  imp- 
tion  that  it  has  been  exacted  by  clamoui  tion. 

11.  If  the  headquarters  of  the  Government  of  India  he  ti 
Calcutta  to   Delhi,  and  if  Delhi  he  thereby  made 

the    Imperial   capital,   placing  the  city  of    Delhi    and   part   of   the 

surrounding   country   under   the   direct   administration   <■: 
rnmenl   of  India,   the  following   scheme,  which   emh 

tin.'-  interdependent  proposals,  would  appear  to  satisfy  all  I 
conditio! 

I.  To  re-unite  the  live  Bengali-speaking  divisions,  viz.  the 
Presidency,  Burdwan,  Dacca,  Rajshahi  and  Chittagong 

divisions,  forming  them  into  a  Presidency  to  be  adminis- 
tered by  a  Governor  in  <  louncil.    The  area  of  the  province 

will   l.e   approximately  70,000  square   miles,   and   the 
population  about  42,000,000. 

II.  To  1  re  tte  a  Lieutenant-Governorship  in  Council  to  coi 

of  Bihar.   Chota  Nagpur,  and   '  .vith  a   Legislative 
1    unci]  and  a  capital  at  Patna.    The  area  of  the  province 
would  l>e  approximately  113,000  Bquare  miles,  and  the 

illation  about  35,0  <>.<>oo. 
Ill  ire   th<'   Chief   Co!nmis>ionership   of    Assam.      The 

area  of  that   piovinee  would  be  about  50,000  square  miles, 
and  i  be  population  about  $,&  o, 

C2.  We  elal  outset  our  proposal  to  make  Delhi 
the  future  capital  of  India,  becau  osiaer  thi<  the  key-el 
of   the    v>  I  !id    hold   that    according  as  it   18  accepted 
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or  not,  our  scheme  must  stand  or  fall.  But  we  have  still  to 

discuss  in  greater  detail  the  leading  features  of  the  other  part 
of  our  scheme. 

13.  Chief  amongst  them  is  the  proposal  to  constitute  a 
Governorship  in  Council  for  Bengal.  The  history  of  the  Partition 
dates  from  1902.  Various  schemes  of  territorial  redistribution 
were  at  that  time  under  consideration,  and  that  which  was 
ultimately  adopted  had  at  any  rate  the  merit  of  fulfilling  two  oi 
the  chief  purposes  which  its  authors  had  in  view.  It  relieved  the 
overburdened  administration  of  Bengal,  and  it  gave  the  Mahom- 
medan  population  of  Eastern  Bengal  advantages  and  oppor- 

tunities of  which  they  had  perhaps  hitherto  not  had  their  fair 
share.  On  the  other  hand,  as  we  have  already  pointed  out,  it 
was  deeply  resented  by  the  Bengalis.  No  doubt  sentiment  has 
played  a  considerable  part  in  the  opposition  offered  by  the 
Bengalis,  and,  in  saying  this,  we  by  no  means  wish  to  underrate 
the  importance  which  should  be  attached  to  sentiment  ^ven  if 
it  be  exaggerated.  It  is,  however,  no  longer  a  matter  of  mere 
sentiment,  but  rather,  since  the  enlargement  of  the  Legislative 

Councils,  one  of  undeniable  reality.  In  pre-reform  scheme  days 
the  non-official  element  in  these  Councils  was  small.  The  repre- 

sentation of  the  people  has  now  been  carried  a  long  step  forward, 
and  in  the  Legislative  Councils  of  both  the  Provinces  of  Bengal 
and  Eastern  Bengal  the  Bengalis  find  themselves  in  a  minority, 
being  outnumbered  in  the  one  by  Biharis  and  Ooriyas,  and  in 
the  other  by  the  Mahommedans  of  Eastern  Bengal  and  the 
inhabitants  of  Assam.  As  matters  now  stand,  the  Bengalis  can 
never  exercise  in  either  province  that  influence  to  which  they 

consider  themselves  entitled  by  reason  of  their  numbers,  wealth, 
and  culture.  This  is  a  substantial  grievance  which  will  be  all 
the  more  keenly  felt  in  the  course  of  time,  as  the  representative 
character  of  the  Legislative  Councils  increases  and  with  it  the 
influence  which  these  assemblies  exercise  upon  the  conduct  of 
public  affairs.  There  is  therefore  only  too  much  reason  to  fear 
that,  instead  of  dying  down,  the  bitterness  of  feeling  will  become 
more  and  more  acute. 

14.  It  has  frequently  been  alleged  in  the  Press  that  the  Parti- 
tion is  the  root  cause  of  all  recent  troubles  in  India.  The  growth 

of  political  unrest  in  other  parts  of  the  country  and  notably  in  the 
Deccan  before  the  Partition  of  Bengal  took  place  disproves  that 
assertion,  and  we  need  not  ascribe  to  the  Partition  evils  which 
have  not  obviously  flowed  from  it.  It  is  certain,  however,  that 

it  is,  in  part  at  any  rate,  responsible  for  the  growing  estrange- 
ment which  has  now  unfortunately  assumed  a  very  serious 

character  in  many  parts  of  the  country  between  Mahommedans 
and  Hindus.  We  are  not  without  hope  that  a  modification  of 
the  Partition,  which  we  now  propose,  will,  in  some  degree  at  any 
rate,  alleviate  this  most  regrettable  antagonism. 



454  GOVERNMENT   OF    INDIA 

15.  To  sum  up,  the  results  anticipated  from  the  Partition  have 
not  been  altogether  realized,  and  the  scheme  as  designed  and 
executed  could  only  be  justified  by  success.  Although  much 
good  work  has  been  done  in  Eastern  Bengal  and  Assam,  and  the 
Mahommedanfl  of  that  Province  have  reaped  the  benefit  of  a 
sympathetic  administration  closely  in  touch  with  them,  those 
advantages  have  been  in  a  great  measure  counterbalanced  by 
the  violent  hostility  which  the  Partition  has  aroused  amo 
the  Bengalis.  For  the  reasons  we  have  already  indicated,  we 
feel  bound  to  admit  that  the  Bengalis  are  labouring  under  a 
of  real  injustice  which  we  believe  it  would  be  sound  poli' 
remove  without  further  delay.    The  Durbar  of  December  next 
affords  a  unique  occasion  for  rectifying   what   is  regarded   by 
Bengalis  as  a  grievous  wrong. 

16.  Anxious  as  we  are  to  take  Bengali  feeling  into  account 
cannot  overrate  the  importance  of  consulting  at  the  same  time 
the  interests  and  sentiments  of  the  Mahommedans  of  Eastern 

Bengal.     It  must    be  remembered  that   the  Mahommedans  of 
Eastern   Bengal  have  a1   present   an  overwhelming  majority  in 
point  of  population,  and  that  if  the  Bengali-speaking  divii 
were  amalgamated  on  the  lines  ted  in  our  scheme,  the 
Mahommedans    would   still    be   in   a    position   of  approximate 
numerical  equality  with,  ox  possibly  of  small  superiority  ov< 
Hindus.     The  future   province  of    Bengal,   moreover,   will   be 

a  compact  territory  of  quite  moderate  extent.    Th<  or  in 
Council  will  have  ample  time  and  opportunity  to  study  the  • 
of  the  various  communities  committed  to  his  charge.    Unlike  his 
predecessors,  he  will  have  a  great  advantage  in  thai  he  will  find 
ready  to  hand  at  Dacca  a  second  capital,  with  all  the  convenii 

of  ordinary  provincial  head-quarters.     Be  will  reside  there  from 
time  io  time,  jusl   as  the  Lieutenant-Governor  of  the  United 
Provinces  frequently  resides  in  Lucknow,  and  he  will  in  this  way 
be  enabled  to  keep  in  close  touch  with  Mahommedan  sentiments 
and  interests.    It  musi  also  be  borne  in  mind  thai  the  into 

of  the  Mahommedans  will  be  safeguarded  by  the  special  repre- 
sentation they  enjoy  in  the  Legislative  Councils;  while  as  regards 

representation  on  local  bodies  they  will  be  in  the  same  position 
as  at   present.     We  need  qoI  therefore  trouble  your  Lordship 
with  the  reasons  why  we  have  discarded  the  suggestion 
a  Chief  Commissionership,  or  a  Bemi-independenl  Commissi" 
ship  within  the  new  province,  mighl  be  created  at  Dacca. 

17.  We  regard  the  creation  of  a  Governorship  in  Council  of 
Bengal  as  a  very  importanl  feature  of  our  scheme.  Jt  is  by  no 
means  a  new  one.  The  question  of  the  creation  of  the  Governor- 

ship was  fully  discussed  in  C867  to  1868  by  the  Secretary  of  State 
and  the  Qovernmenl  of  India,  and  a  Committee  was  formed, 
on  the  initiative  of  Sir  Stafford  Northcote,  to  consider  it  and 
that  «if  the  transfer  ,,f  the  capital  elsewhere.     In  the  somewhat 
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voluminous  correspondence  of  the  past  the  most  salient  points 
that  emerge  are  : — 

(i.)  That  a  Governorship  of  Bengal  would  not  be  compatible 
with  the  presence  in  Calcutta  of  the  Viceroy  and  the 
Government  of  India  ; 

(ii.)  That,  had  it  been  decided  tc  create  a  Governorship  of 
Bengal,  the  question  of  the  transfer  of  the  capital  from 
Calcutta  would  have  been  taken  into  consideration ; 

(iii.)  That  although  a  majority  of  the  Governor-General's 
Council  and  the  Lieutenant-Governor  of  Bengal  (Sir 
William  Grey)  were  in  favour  of  the  creation  of  the 
Governorship,  Sir  John  Lawrence,  the  Governor- 
General,  was  opposed  to  the  proposal,  but  for  purposes 
of  better  administration  contemplated  the  institution  of 

a  Lieutenant-Governorship  of  Bihar  and  the  separation 
of  Assam  from  Bengal  under  a  Chief  Commissioner. 

Since  the  discussions  of  1867-8  considerable  and  very  im- 
portant changes  have  taken  place  in  the  constitutional  <'evelop- 

ment  of  Bengal.  That  Province  has  already  an  Executive  Council, 
and  the  only  change  that  would  therefore  be  necessary  for  the 
realization  of  this  part  of  our  scheme  is  that  the  Lieutenant- 
Go  vernorship  should  be  converted  into  a  Governorship.  Particular 
arguments  have  from  time  to  time  been  urged  against  the  appoint- 

ment of  a  Governor  from  England.  These  were  that  Bengal, 
more  than  any  other  province,  requires  the  head  of  the  Govern- 

ment to  possess  an  intimate  knowledge  of  India  and  of  the  Indian 
people,  and  that  a  statesman  or  politician  appointed  from  England 
without  previous  knowledge  of  India  would  in  no  part  of  the 
country  find  his  ignorance  a  greater  drawl  ack  or  be  less  able  to 
cope  with  the  intricacies  of  an  exceedingly  complex  position. 

18.  We  have  no  wish  to  underrate  the  great  advantage  to  an 
Indian  administrator  of  an  intimate  knowledge  of  the  country 
and  of  the  people  he  is  to  govern.  At  the  same  time  actual 
experience  has  shown  that  a  Governor,  carefully  selected  and 
appointed  from  England  and  aided  by  a  Council,  can  successfully 
administer  a  large  Indian  province,  and  that  a  province  so 

administered  requires  less  supervision  on  the  part  of  the  Govern- 
ment of  India.  In  this  connexion  we  may  again  refer  to  the 

correspondence  of  1867-8  and  cite  two  of  the  arguments  em- 
ployed by  the  late  Sir  Henry  Maine,  when  discussing  the  question 

of  a  Council  form  of  Government  for  Bengal.    They  are  : — 

(i.)  That  the  system  in  Madras  and  Bombay  has  enabled 
a  series  of  men  of  no  conspicuous  ability  to  carry  on 
a  difficult  Government  for  a  century  with  success, 

(ii.)  That  the  concession  of  a  full  Governorship  to  Bengal  would 
have  a  good  effect  on  English  public  opinion,  which  would 
accordingly  cease  to  impose  on  the  Government  of  India  a 
responsibility  which  it  is  absolutely  impossible  to  discharge . 
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In  view  of  i  lifficulties  connected  with  the  admini- 

tion  of  Bengal,  we  attach  the  highest  importance  to  these  argu- 

ments.    \\ '•■  are  also  convinced  that   nothing  Bhort   of  a  full 
rnorship  would  satisfy  the  aspirations  of  the  Bengalis  and 

nf  tli*'  Mahommedanfl  i  Bengal.    We  may  add  that,  as 
in  the  case  of  the  Governorships  of  .Madras  and  Bombay,  the 

appointment  would  be  open  to  members  of  tin-  Indian  Civil 
Service,  although  no  doubt  in  practice  the  Governor  will  usually 
be  recruited  from  England. 

19.  On  the  other  hand  one  very  grave  and  obvious  objection 

been  raised  in  the  past  to  tin-  creation  of  a  Governorship  f<»r 
Bengal,  which  we  should  fully  share,  were  it  not  disposed  of  by 
th<-  proposal  which  constitutes  the  keystone  of  oui 
Unquestionably  a  most  undesirable  situation  might  and  would 
quite  possibly  arise  if  a  Governor-General  <>f  India  and  a  <  iovernor 
of  Bengal,  both  selected  from  the  ranks  of  English  public  men, 

to  reside  in  ;  apital  and  !><•  liable  to  he  broug 
various  ways  into  regrettable  antagonism  or  rivalry.    This  indeed 
constitutes  vet  another,  and  in  <>ur  opinion  very  1 
why  the  head-quarters  of  the  Government  <>f  India  should   be 
transferred  from  Calcutta  to  Delhi. 

2  1.  We  now  turn   to  the   proposal  to  L      I   aant- 
Governorship  in  Council  for  Bihar,  Chota    Nagpur,  ai 
We  are  convinced  that  if  the  Governor  of  Bengal  is  to  do  j 
to  the  territories  which  we  propose  to  assign  to  him,  and  to 
guard  the  interests  of  the  Bfahommedans  of  his  province,  Bihar 
and   Chota    Nagpur  must    be  dissociated   from   Bengal.     Quite 

apart,  however,  from  that  consideration,  we  are  satisfied  t: 
is  in  the  highest   degree  desirable  to  give  the  Hindi-speaking 
people,  now  included  within  the  Province  of  Bengal,  a  separate 
administration.     These    people   have   hitherto    been    unequally 
yoked  with  the  Bengalis,  and  have  never,  therefore,  had  a  fair 
opportunity  for  development.    The  cry  of  Bihar  for  the  Biharis 

frequently  been  raised  in  connexion  with  the  conferment  of 
appointments,  an  excessive  number  of  offices  in  Bihar  having 
been  held  by  Bengalis.    The  Biharis  irdy,  loyal  people, 
and  it  is  a  matter  of  common  knowledge  that,  although  they  have 

desired  separation  from  Bengal,  they  refrained  at  the  time 
of  the  Partition  from  asking  for  it.  because  they  did  not  \\ 

join  t   e  !'•■  ■  galis  in  opposition  to  Government.    There  has,  more- 
been  a  very  marked  awakening  in  Bihar  in 

and  a  strong  belief  has  grown  an  among  Biharis  that   Bihar  will 
never  develop  until  it  i<  dissociated  from  Bengal.     That   belief 
will,  unless  a  remedy  he  found,  give  rise  to  agitation  in  the 
future,  and  the  present  is  an  admirable  opportunity  to  carry  out 
on   our  own   initiative  a   thoroughly  sound   and    much  de* 
change.     The  Ooriyas,  like  the  Biharis,  have  little  in  common 
with  the   Bengalis,  and  we  propose  to  leave  Orisss  (and   the 
Sambalpur  district)  with  Bihar  and  Chota  Nagpur.    We  believe 
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that  this  arrangement  will  well  accord  with  popular  sentiment  in 
Orissa,  and  will  be  welcome  to  Bihar  as  presenting  a  seaboard  to 
that  province.  We  need  hardly  add  that  we  have  considered 
various  alternatives,  such  as  the  making  over  of  Chota  Nagpur  or 
of  Orissa  to  the  Central  Provinces,  and  the  creation  of  a  Chief 

Commissionership  instead  of  a  Lieutenant-Governorship  for 
Bihar,  Chota  Nagpur,  and  Orissa,  but  none  of  them  seem  to  deserve 
more  than  passing  consideration,  and  we  have  therefore  refrained 
from  troubling  Your  Lordship  with  the  overwhelming  arguments 
against  them.  We  have  also  purposely  refrained  from  discussing 
in  this  dispatch  questions  of  subsidiary  importance  which  must 
demand  detailed  consideration  when  the  main  features  of  the 

scheme  are  sanctioned,  and  we  are  in  a  position  to  consult  the 
Local  Governments  concerned. 

21.  We  now  pass  on  to  the  last  proposal,  viz.  to  restore  the 
Chief  Commissionership  of  Assam.  This  would  be  merely  a  rever- 

sion to  the  policy  advocated  by  Sir  John  Lawrence  in  1867.  This 
part  of  India  is  still  in  a  backward  condition  and  mo^  fit  for 
administration  by  a  Chief  Commissioner  than  a  more  highly 
developed  form  of  government,  and  we  may  notice  that  this 

was  the  view  which  prevailed  in  1896-7,  when  the  question  of 
transferring  the  Chittagong  Division  and  the  Dacca  and  Mymen- 
singh  districts  to  Assam  were  first  discussed.  Events  of  the  past 
twelve  months  on  the  frontiers  of  Assam  and  Burma  have  clearly 

shown  the  necessity  of  having  the  north-east  frontier,  like  the 
north-west  frontier,  more  directly  under  the  control  of  the 
Government  of  India  and  removed  from  that  of  the  Local  Govern- 

ment. We  may  add  that  we  do  not  anticipate  that  any  opposition 
will  be  raised  to  this  proposal,  which,  moreover,  forms  an  essential 
part  of  our  scheme. 

22.  We  will  now  give  a  rough  indication  of  the  cost  of  the 
scheme.  No  attempt  at  accuracy  is  possible,  because  we  have 
purposely  avoided  making  inquiries,  as  they  would  be  likely  to 
result  in  the  premature  disclosure  of  our  proposals.  The  cost 
of  the  transfer  to  Delhi  would  be  considerable.  We  cannot 

conceive,  however,  that  a  larger  sum  than  four  millions  sterling 
would  be  necessary,  and  within  that  figure  probably  could  be 

found  the  three  years'  interest  on  capital  which  would  have  to 
be  paid  till  the  necessary  works  and  buildings  were  completed. 

We  might  find  it  necessary  to  issue  a  '  City  of  Delhi '  Gold  Loan 
at  3!  per  cent,  guaranteed  by  the  Government  of  India,  the 
interest,  or  the  larger  part  of  the  interest,  on  this  loan  being 
eventually  obtainable  from  rents  and  taxes.  In  connexion  with 
a  general  enhancement  of  land  values,  which  would  ensue  at 
Delhi  as  a  result  of  the  transfer,  we  should  endeavour  to  secure 
some  part  of  the  increment  value,  which  at  Calcutta  has  gone 
into  the  pockets  of  the  landlords.  Other  assets  which  would 
form  a  set-off  to  the  expenditure  would  be  the  great  rise  of 
Government  land  at  Delhi  and  its  neighbourhood,  and  a  con- 
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siderable  amount  which  would  be  realized  on  the  sale  of  Govern- 

ment land  and  buildings  no  longer  requii ><1  at  Calcutta.  The 
proximity  of  I  telhi  to  Simla  would  also  have  the  effect  of  reducing 
tin-  current  expenditure  involved  in  the  annual  move  to  and  from 
Simla.     Tie-  actual  railway  journey  from  Calcutta  to  Simla  takes 
42   hours,  while  Delhi  ran  be  reached  from  Simla  in   14  hi 
Further,  inasmuch  as  the  Government  of  India  would  be  able 

in  Delhi  than  in  Calcutta,  the  cost  on  . 

hill  allowances  would  be  reduced.  We  Bhould  also  add  that  many 
of  the  works  now  in  progress  at  Delhi  in  connexion  with  the 

'  ruction  of  roads  and  railw  ays  and  the  provision  of  electricity 
and  water  for  the  Durbar,  and  upon  which  considerable  expendi- 

ture has  been  incurred,  will  be  of  appreciable  value  ■  ivern- 
ment  of  India  as  permanent  works  when  the  transfer  is  made. 

23.  As  regards  the  remaining  proposals,  the  recunin_r  expen  !i- 
tuie  will  be  that  involved  in  the  creation  of  a  Governorship  for 

_ al  and  a  Chief  Coinmissionership  for  Assam.     The  pay  and 
allowances,  taken  together,  of  the  Lieutenant-Governor 
already  exceed  the  pay  of  a  Governor  of  .Mad:  B 
the  increase  in  expenditure  when  a  <■  is  appointed  would 
not,  we  think,  be  much  beyond  that  required  for  the  support  of 
a  bodyguard  and  a  band.  Considerable  initial  expenditure  would 
be  required  in  connexion  with  the  acquisition  of  land  and  the 
construction  of  buildings  for  the  new  capital  of  Bihar,  and, 
judging  from  the  experience  gained  in  connexion  with  Dacca,  we 
may  assume  that  this  will  amount  to  about  50  or  60  lakhs.  - 
further  initial  expenditure  would  be  necessary  in  connexion  with 
the  summer  head-quarters,  wherever  these  may  be  fixed. 

24.  Before  Concluding   this   dispatch   we  venture  to  say  a   few 
woids  as  regards  the  need  for  a  very  early  decision  on  the  pro- 

posals we  have  put  forward  for  Your  Lordship's  consideration. 
I  manifest  that,  if  the  transfer  <>f  the  capital  i-  to  be  given 
effect  to.  the  question  becomes  more  difficult  the  longer  it  remains 
unsolved.      The   experience   of   the   lasl    1  Ons   has   shown 

that  the  pi  I     incil  Chamber  in  Governmenl  Bouse,  Calcutta, 
fails  totally  to  meel  the  needs  of  the  enlarged  Imperial  Legisl 
Council,  and  the  proposal  to  acquire  a  site  and   to  construct 

B  Council  Chamber  is  already  under  discussion.  'Mice  8  new- 
Council  Chamber  is  built,  the  position  of  Calcutta  a-  the  capital 
of    India  will  be  furtC  thened  and  consolidated; 
t  hougfa  we  are  convinced  t  hat  a  transfer  will  in  any  case  eventually 
have  to  be  made,  it  will  then  be  attended  by  much  greater  difficulty 
and  still  further  expense.  Similarly,  if  some  modification  of  the 
Partition  is,  as  we  believe,  desirable,  the  sooner  it  is  effected  the 
better,    I'Ut     \\e    1 1<  •    not    See    |,oW    it    call    he    Safe|v    effected    with    dltfl 

•  1  for  the  dignity  of  Governmenl  as  well  a--  for  the  public 
opinion  of  the  rest  of  India  and  1  tally  for  Mahommedan 

sentiment,  except  as  part  of  the  larger  scheme  we  have  outlined. 
In  the  event  of  these  Ear-reaching  proposals  l'<ini_r  sanctioned  by 
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His  Majesty's  Government,  as  we  trust  may  be  the  case,  we  are 
of  opinion  that  the  presence  of  His  Majesty  the  King-Emperor 
at  Delhi  would  offer  a  unique  opportunity  for  a  pronouncement 
of  one  of  the  most  weighty  decisions  ever  taken  since  the  establish- 

ment of  British  rule  in  India.  The  other  two  proposals  embodied 
in  our  scheme  are  not  of  such  great  urgency  but  are  consequen- 

tially essential  and  in  themselves  of  great  importance.  Half 
measures  will  be  of  no  avail,  and  whatever  is  to  be  done  should 
be  done  so  as  to  make  a  final  settlement  and  to  satisfy  the  claims 
of  all  concerned.  The  scheme  which  we  have  ventured  to  com- 

mend to  Your  Lordship's  favourable  consideration  is  not  put 
forward  with  any  spirit  of  opportunism,  but  in  the  belief  that 
action  on  the  lines  proposed  will  be  a  bold  stroke  of  statesmanship 
which  would  give  unprecedented  satisfaction  and  will  for  ever 
associate  so  unique  an  event  as  the  visit  of  the  reigning  Sovereign 
to  his  Indian  dominions  with  a  new  era  in  the  history  of  India. 

25.  Should  the  above  scheme  meet  with  the  approval  of  your 

Lordship  and  His  Majesty's  Government,  we  would  propose  that 
the  King-Emperor  should  announce  at  the  Durbar  the  transfer 
of  the  capital  from  Calcutta  to  Delhi  and  simultaneously,  and  as 
a  consequence  of  that  transfer,  the  creation  at  an  early  date  of 

a  Governorship  in  Council  for  Bengal  and  of  a  new  Lieutenant- 
Governorship  in  Council  for  Bihar,  Chota  Nagpur,  and  Orissa, 

with  such  administrative  changes  and  redistribution  of  boun- 
daries as  the  Governor-General  in  Council  would  in  due  course 

determine  with  a  view  to  removing  any  legitimate  causes  for 
dissatisfaction  arising  out  of  the  Partition  of  1905.  The  formula 
of  such  a  pronouncement  could  be  defined  after  general  sanction 
had  been  given  to  the  scheme.  This  sanction  we  now  have  the 
honour  to  solicit  from  Your  Lordship. 

26.  We  should  thus  be  able  after  the  Durbar  to  discuss  in  detail 

with  local  and  other  authorities  the  best  method  of  carrying  out 
a  modification  of  Bengal  on  such  broad  and  comprehensive  lines 
as  to  form  a  settlement  that  shall  be  final  and  satisfactory  to  all. 

We  have  the  honour  to  be, 

My  Lord  Marquess, 

Your  Lordship's  most  obedient  humble  Servants, 
Hardinge  of  Penshurst. 
O'M.  Creagh. 
Guy  Fleetwood  Wilson. 
J.  L.  Jenkins. 
E.  W.  Carlyle. 
H.  Butler. 
Syed  Ali  Imam. 
W.  H.  Clark. 
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No.  5 

To  II      Ei  ellency  the  Right  Bonouiable  The  Governor- 
« leneral  of  India  in  Council. 

(Secret.)  India  Office,  London, 
My  Lord,  November,  1911. 

I  have  received  Your  Excellency's  dispatch,  dated  the 
25th  August  last  and  issued  in  the  Home  Department,  and 
I  have  considered  it  in  Council  with  the  attention  due  to  the 

importance  of  its  Bubject. 

2.  In  the  first  place  you  propose  to  transfer  from  Calcutta  to 
Delhi  the  seat  of  the  Government  of  India,  a  momentous  cl 
which  in  your  opinion  can  be  advocated  on  its  intrinsic  merits, 
and  aparl  from  the  considerations  which  are  discussed  in  the  latex 

of  your  dispatch.  You  point  out  with  truth  that  many 
of  the  circumstances  which  explain  the  selection  of  Fori  William 
in  the  second  half  of  the  eighteenth  century  as  the  head-quarters 
of  the  Easl  India  Company  cannot  now  be  adduced  as  arguments 

for  tin-  permanent  retention  of  Calcutta  as  the  capital  of  British 
India;  while  certain  new  conditions  ami  developments  seem  to 
point  positively  towards  the  removal  of  the  Central  Government 
to  another  position.  Such  a  BUggestion  i<  not  entirely  novel.  - 
it  has  often  been  asked  whether  the  inconvenience  and  cost  of  an 

annual  migration  to  the  Hills  could  not  he  avoided  by  founding 
a  new  official  capital  at  some  place  in  which  Europeans  could 
reside  healthfully  and  work  efficiently  throughout  the  whole  year. 
You  regard  any  such  solution  as  impracticable,  in  my  judgement 
rightly;    and  you  proceed  to  describe  in  favourable  terms  the 
purely  material  claims  of  Delhi  for  approval  as  tin1  new  centre  of 

eminent.     There  would   he  undoubted   advantage   both   in 
a  longer  sojourn  at  the  capital  than  is  at  present  advisable,  and 
in  the  shorter  journey  to  and  from  Simla  when  the  yearly  transfer 
has  to  he  made;   while  weight  may  properly  he  attached  to  the 
Central  situation  of  Delhi  and  to  it-  fortunate  position 
railway  junction.     As  you   point    out.   tic-.'   facts  of  themselvei 
ensure  nut   a  few  ad  minis!  rat  i  ve  advantages,  and   I   am  not   dis- 

I  to  attach  serious  importance  to  the  removal  of  tin'  Depart- 

ment of  ( iommerce  and  Industry  from  a  busy  centre  like  ( 'alcutta  ; 
for  any  official  disadvantage  due  to  tins  cause  should  he  counter- 

balanced by  the  gain  of  a  wider  outlook  upon  the  commercial 
activities   of    India    as   a    whole. 

From  the  historical  standpoint)  to  which  you  justly  draw 
attention,  impressive  reasons  in  Bupport  of  the  transfei 

■  sally  he  advanced.    Not  only  do  the  ancient  walls  of  Delhi 
enshrine  an  Imperial  tradition  com  para  hie  with  that  of  Constanti- 

nople, or  with  that   of   Koine  itself,   hut   the  near  nei^hhourhood 
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of  the  existing  City  formed  the  theatre  for  some  most  notable 

scenes  in  the  old-time  drama  of  Hindu  history,  celebrated  in  the 
vast  treasure-house  of  national  epic  verse.  To  the  races  of  India, 
for  whom  the  legends  and  records  of  the  past  are  charged  with 
so  intense  a  meaning,  this  resumption  by  the  Paramount  Power 
of  the  seat  of  venerable  Empire  should  at  once  enforce  the 
continuity  and  promise  the  permanency  of  British  sovereign  rule 
over  the  length  and  breadth  of  the  country.  Historical  reasons  will 
thus  prove  to  be  political  reasons  of  deep  importance  and  of  real 
value  in  favour  of  the  proposed  change.  I  share,  too,  your  belief 
that  the  Ruling  Chiefs  as  a  body  will  favour  the  policy  and  give 
to  it  their  hearty  adhesion. 

4.  But,  however  solid  may  be  the  material  advantages  which 
you  enumerate,  and  however  warm  the  anticipated  response  from 
Indian  sentiment,  it  may  be  questioned  whether  we  should  venture 
to  contemplate  so  abrupt  a  departure  from  the  traditions  of 
British  government,  and  so  complete  a  dislocation  of  settled 
official  habits,  if  we  were  able  to  regard  with  absolute  satisfaction 
the  position  as  it  exists  at  Calcutta. 

5.  Your  Excellency  is  not  unaware  that  for  some  time  past 

I  have  appreciated  the  special  difficulties  arising  from  the  colloca- 
tion of  the  Government  of  India  and  the  Government  of  Bengal 

in  the  same  head- quarters.  The  arrangement,  as  you  frankly 
describe  it,  is  a  bad  one  for  both  Governments,  and  the  Viceroy 
for  the  time  being  is  inevitably  faced  by  this  dilemma,  that  either 
he  must  become  Governor-in-chief  of  Bengal  in  a  unique  sense,  or 
he  must  consent  to  be  saddled  by  public  opinion  both  in  India 
and  at  home  with  direct  liability  for  acts  of  administration  or 
policy  over  which  he  only  exercises  in  fact  the  general  control  of 
a  Supreme  Government.  The  Local  Government,  on  the  other 
hand,  necessarily  suffers  from  losing  some  part  of  the  sense  of 

responsibility  rightly  attaching  to  it  as  to  other  similar  adminis- 

trations. It  involves  no  imputation  either  upon  Your  Excellency's 
Government,  or  upon  the  distinguished  public  servants  who  have 
carried  on  the  Government  of  Bengal,  to  pronounce  the  system 
radically  an  unsound  one. 

6.  It  might,  indeed,  have  been  thought  possible  to  correct  this 
anomaly  with  less  disturbance  of  present  conditions,  by  retaining 
Calcutta  as  the  central  seat  of  Government,  under  the  immediate 
control  of  the  Viceroy,  and  transferring  the  Government  of  Bengal 
elsewhere.  But  two  considerations  appear  to  forbid  the  adoption 
of  such  a  course.  In  the  first  place  it  is  doubtful  whether  the 
arbitrary  creation  of  an  artificial  boundary  could  in  practice 
cause  Calcutta,  so  long  the  capital  of  Western  Bengal,  to  cease 
altogether  to  be  a  Bengali  city  in  the  fullest  sense.  Again,  the 
experiment  of  turning  the  second  city  of  the  British  Empire  into 

an  Imperial  enclave  would  be  certain  to  cast  a  new  and  altogether 

undue   burden   upon   the   shoulders   of   the   Governor-General, 
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however  freely  the   actual   work   of   administration   might 
delegated  to  subordinate  officials.     It  is  true  that    Wa 
during  the  century  since  it   became  the  capital  of  the  United 
States,  baa  grown  into  a  large  and  wealthy  city,  with  indusl 
on  a  considerable  scale;    but  even  now  it   possesses  less  than 

a  third  of  the  population  of  Calcutta  ;   while  Ottawa  anil  the  new- 
Australian  foundation  of  fass-Canb  likely  to  continue 
mainly  as  political  capitals.     Such  a  solution  may  therefor 
dismissed,  while  no  parallel  difficulties  need  be  dreaded  if  Delhi  and 
its  surround  in  ga  axe  placed  directly  under  the  Government  of  India. 

7.  I  am  glad  to  observe  that  you  have  not  underrated  the 
objections  to  the  transfer  which  are  likely  to  be  entertained  in 
some  quarters.  The  compensation  which  will  be  offered  to 
Bengali  sentiment  by  other  of  your  interdependent  propose 
in  my  opinion  fully  adequate,  and  1  do  not  think  : 
dwell  further  on  ilus  aspect  of  the  change.     But  it  cannot  be 
supposed  that  the  European  community  of  Calcutta    particularly 
the  commercial  section,  can  regard  it  without  some  feeling 
chagrin  and  disappointment  in  their  capacity  as  citizens.     Bui 
you  may  rely,  I  am  certain,  upon  their  wider  patriotism,  and  upon 
their  willingness  to  subordinate  local  and  persona]  considers! 
to  those  which  concern  tie-  general  good  of  India.    Nor.  on  full 
reflection,  need  they  fear  any  Beriously  untoward  consequei 
The  city  will  remain  the  seat  of  a  most  prominent  and  influential 
Government.     1  see  no  reason  why  it  should  Buffer  in  materia] 
prosperity,  retaining  as  it  will  not  merely  an  almost   univ< 
commerce,  but  the  practical  monopoly  in  more  than  one  branch 
of  trade.     And  from  the  standpoint  of  sentiment,  nothing 
ev.r  deprive  Calcutta  of  her  association  with  a  century  and 
a  half  of  British  government,  signalized  by  man) 
and  adorned  by  the  famous  toll  of  those  who  have  preceded 
Your  Excellency  in  the  office  of  Governor*  leneral.  Such  a  hisi 
is  a  perpetual  possession,  and  it  will  guide  the  steps  of  all  traveller! 
i'.  1  alcutta  not  lees  certainly  than  has  the  presence  of  the  Supreme. 
Government  in  the  past. 

8.  In  view  of  this  change  it  is  your  desire  tl  rnorship 
in  Council  should  be  constituted  for  Bengal.  You  remind  me 
that  the  possibility  of  such  a  creation  was  fully  discussed  in  the 

-  r.867  and  [868,  although  divergent  opinions  were  expr< 
by  tie-  different  authorities  of  that  day.  and  n<>  steps  wen-  in  fact 
taken.    One  of  the  principal  objections  felt  then,  as  now,  b 
propoeitioo  taken  by  itself,  hinged  <>n  the  difficulty  of  planting 
such  an  ailminist  lation  in  Calcutta  side  by  side  with  that  of  the 
Government    of   India.     The  criticism  is  valid,   but    it    would   be 

silenced  by  the  transfer  of  the  capital  to  Delhi.     I  note  with 
genera]  agreement  your  observations  upon  the  probable  an] 
meal  in  ordinary  circumstances  of  a  in  or  administi 
from  the  Unit  Lorn  to  the  Governorship  oi  while 
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concurring  that  the  appointment,  like  other  great  Governorships, 
would  be  open  to  members  of  the  Indian  Civil  Service  whenever 
it  might  be  desirable  to  seek  for  an  occupant  among  their  ranks. 
I  also  share  your  conviction  that  no  lower  grade  of  administration 
would  be  held  in  the  altered  conditio!^  to  satisfy  the  reasonable 
aspirations  either  of  Hindus  or  of  Mohammedans  for  the  reputa- 

tion and  status  of  Bengal  among  the  great  divisions  of  India. 

9.  In  considering  the  area  which  the  Governor  of  a  new  Bengal 
should  be  called  upon  to  administer,  it  is  not  necessary  to  recall 
at  length  the  steps  which  led  up  to  the  partition  of  the  former 
Presidency,  or  to  engage  in  detailed  examination  of  its  results. 
It  is  universally  admitted  that  up  to  the  year  1 905  the  task 

which  the  Lieutenant-Governor  of  Bengal  and  his  subordinates 
had  to  perform,  having  regard  to  the  extent  of  the  Presidency, 
to  its  population,  and  the  difficulties  of  communication  in  many 

districts,  was  one  with  which  no  energy  or  capacity  could  com- 
pletely cope.  It  is  equally  certain  that  the  provincial  centre  of 

gravity  was  unduly  diverted  to  the  western  portion  of  the  area, 
and  to  Calcutta  itself  ;  with  the  result  that  the  Mohammedan 
community  of  Eastern  Bengal  were  unintentionally  deprived  of 
an  adequate  share  of  consideration  and  attention.  Such  a  state 
of  affairs  was  not  likely  to  agitate  public  opinion  on  this  side  of 
the  water  ;  the  name  of  Dacca,  once  so  familiar  to  British  ears, 
had  become  almost  unknown  to  them.  A  rearrangement  of 
administration  at  the  instance  of  the  Government  of  India  was 

therefore  almost  imperative  ;  but  the  plan  that  was  ultimately 
adopted,  while  effecting  some  beneficial  changes  in  Eastern  Bengal, 

and  offering  relief  to  the  overladen  Government,  produced  conse- 
quences in  relation  to  the  Bengali  population  which  you  depict 

with  accuracy  and  fairness.  History  teaches  us  that  it  has 
sometimes  been  found  necessary  to  ignore  local  sentiment,  or  to 
override  racial  prejudice,  in  the  interest  of  sound  administration, 
or  in  order  to  establish  an  ethical  or  political  principle.  But  even 
where  indisputable  justification  can  be  claimed,  such  an  exercise 
of  authority  is  almost  always  regrettable  in  itself ;  and  it  will 
often  be  wise  to  grasp  an  opportunity  of  assuaging  the  resentment 
which  has  been  aroused,  where  this  can  be  done  without  practical 

detriment  to  order  and  good  government.  You  point  out,  more- 
over, that  in  this  case  the  grievance  is  not  only  one  of  sentiment, 

but  that  in  connexion  with  the  Legislative  Councils  the  Bengali 

population  is  subjected  to  practical  disabilities  which  demand 

and  merit  some  redress.  In  Your  Excellency's  opinion  the  desired 
objects  can  properly  be  achieved  by  re-uniting  the  five  Bengali- 
speaking  divisions,  of  the  Presidency,  Burdwan,  Dacca,  Bajshahi, 
and  Chittagong  into  the  new  Presidency  to  be  for  the  future 
administered  by  the  Governor  of  Bengal  in  Council. 

10.  At  the  same  time  you  lay  deserved  stress  on  the  importance 

of  giving  no  ground  for  apprehension  to  the  Mohammedans  of 
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Eastern  Bengal  lest  their  interests  should  be  injuriously  affi 
by  the  intended  alteration.  In  common  with  others  of  their  faith, 

they  would  presumably  regard  with  satisfaction  the  re-erection 
oi  Delhi  a~  the  capital  <>f  India;  but  they  would  !«•  primarily 
concerned  with  the  local  aspect  of  the  proposals.  It  is  evident 
thai  in  delimiting  the  new  Presidency  care  Lb  needed  to  Bee  that 
the  balance  of  the  different  populations,  though  it  could  not 
remain  throughout  the  entire  area  as  it  stands  at  present  in 

and  Ass  am,  is  not  unduly  disturbed  ;  and.  as  yon 
point  out,  the  Bpecia]  representation  on  the  Legislative  Councils 
which  is  enjoyed  by  the  Mohammedans  supplies  them  with 
a  distinct  safeguard  in  this  respect,  i  attach,  however,  no  little 
importance  to  the  proposal  thai  the  Governor  of  Bengal  should 

as  his  second  capital,  with  full  claims  on  his  regular 
attention.  an<l  his  residence  for  an  appreciable  part  of  the 
The  arrangements  which  have  been  made  there  for  the  adm 
nation  of  the  existing  Lieutenant-Governor  will  thus  not  merely 
be  utilised,  but  will  serve  a  valuable  purpose  which  it  would 
have  been  difEcull  to  secure  had  proposals  similar  to  those  which 
you  now  make  been  put  forward  when  the  old  Bengal  was  un- 

divided. In  these  circumstances  I  consider  thai  you  are  right 
not  to  make  any  suggestion  for  a  Conunissionership  at  Dacca 
analogous  to  that  existing  in  Bind  In  the  Presidency  ox  Bombay. 

ii.  Your  next  proposition  involves  the  creation  of  a  Lieutenant- 
Governorship  in  Council  for  Bihar,  Chota  Nagpur,  and  Oi 
I  observe  thai  you  have  considered  and  dismissed  a  number  oi 
alternativi  ions  for  dealing  with  these  three  important 
and  interesting  divisions.  Some  of  these  schemes,  as  Your 

[ency  is  aware,  have  al  differenl  times  been  the  Bubjecta 
of  discussion  when  ■  rearrangement  of  boundaries  has  been 
contemplated  ;  and  I  refrain  from  commenting  on  any  of  them 
at    this   moment,    holding,   as    I    do,    that    you    L.\  :    the 
plainesl  and  most  reasonable  solution,  if  any  substantial  chi 

be  made  al  all.    The  three  sub-provinces  above  named,  while 
differing  inter  se  in  some  marked  features,  are  alike  loosely  con- 

ed with  Bengal  proper,  and  their  complete  administrative 
would  involve  no  hardship  to  the  Presidency.     Yon 

describe  the  desire  of  the  hardy  and  law-abiding  inhabitants  o! 
Bihar  for  a  clearer  expression  of  their  local  individuality,  differing 
from  the  Bengalis  as  they  largely  do  in  origin,  in  language,  in 
proclivities,  and  in  the  nature  of  the  soil  they  cultivate.    I  I 
again,  with  its  variety  of  races  and  physical  conditions,  with  its 
considerable   Beaboard,    invested    with    a    peculiar   sanctity   <>f 
religious  tradition,  prefers  a  code  of  land  legislation  founded  on 

tern  of  tenure  differing  in  the  main  from  those  both  ol  Bengal 
and  of  the  Central  Provinces,  and  has  long  fell  uneasim 
ai   ibl(  loss  of  identity  as  a  distinct  community.    The  highlands 
of  chota  Nagpur,  far  less  densely  populated  than  Bengal,  and 
containing  a  large  aboriginal  element,  also  p-  -tral  and 
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historical  claims  for  separate  treatment  in  various  respects.  These 
three  sub-provinces,  with  their  combined  population  of  some 
thirty-five  millions,  would  form  a  charge  well  within  the  compass 
of  a  Lieutenant-Governorship  ;  and  it  may  be  assumed  that  the 
controlling  officer  would  be  able  to  bestow  continuous  care  and 
attention  upon  each  of  the  divisions  within  his  area. 

12.  The  concluding  suggestion  which  you  put  forward  is  that 
the  Chief  Commissionership  of  Assam  should  be  revived.  I  attach 
weight  to  your  argument  that  the  political  conditions  on  the 
north-eastern  frontier  of  India  render  it  desirable  that  like  the 
North-West  it  should  be  the  immediate  concern  of  Your  Excel- 

lency's Government,  rather  than  of  a  local  administration  ;  and 
I  note  your  belief,  which  I  trust  may  prove  to  be  well  founded, 
that  the  inhabitants  of  this  Province,  of  first-rate  importance  in 
industry  and  commerce,  are  not  likely  to  offer  any  opposition 
to  the  change.  On  the  contrary,  they  may  be  disposed  to  welcome 
it,  since  I  am  confident  that  the  Supreme  Government  would 
assiduously  preserve  all  local  interests,  either  materia]  or  of 
sentiment,  from  any  possible  detriment  attributable  to  the 
altered  system. 

13.  I  make  no  complaint  of  the  fact  that  Your  Excellency  is 
unable  at  this  stage  to  present  for  sanction  a  close  estimate  of 
the  cost  which  is  likely  to  be  incurred  in  respect  of  the  various 
proposals  included  in  your  Despatch,  either  by  way  of  initial 
or  of  recurring  expenditure.  You  have  only  found  it  possible  to 
name  the  round  sum  of  four  millions  sterling,  which  you  regard 
as  the  outside  figure  of  cost  which  could  be  incurred  by  the 
transfer  to  Delhi,  and  you  indicate  your  opinion  that  this  amount 
might  be  raised  by  a  special  Gold  Loan.  I  agree  that  it  was  not 
possible  for  you,  in  the  special  circumstances  of  the  case,  to 
undertake  the  investigations  which  would  have  been  necessary 
before  you  could  submit  even  a  general  estimate  of  expenditure 
either  at  Delhi  or  in  relation  to  the  Governorship  of  Bengal,  to 
the  Lieutenant-Governorship  of  the  new  United  Provinces,  or 
to  the  Chief  Commissionership  of  Assam.  This  being  so,  I  refrain 
for  the  present  from  making  any  observations  on  this  part  of  the 

subject,  merely  stating  my  general  conviction  that  Your  Excel- 
lency is  fully  alive  to  the  magnitude  of  the  proposed  operations, 

and  to  the  necessity  for  thoughtful  preparation  and  continuous 
vigilance  in  order  that  the  expenditure,  which  must  necessarily 
be  so  large,  may  be  conducted  with  no  tinge  of  wastefulness  ; 
and  as  regards  the  particular  case  of  Delhi,  assuring  you  that  my 
full  sympathy  will  be  extended  to  any  efforts  you  may  make  to 
prevent  holding-up  against  Government  of  land  which  you  may 
find  it  necessary  to  secure  for  public  purposes. 

14.  I  find  myself  in  general  agreement  with  Your  Excellency 

when  you  state  that  if  this  policy  is  to  be  approved,  it  is  imperative 

to  avoid  delay  in  carrying  it  into  effect.     You  give  substantial 
1691  H  h 
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reasons  for  this  opinion,  both  on  administrative  and  economical 
grounds,  and  though  a  number  of  details  remain  for  settlement, 
many  of  which  mnsl  demand  careful  examination  and  consulta- 

tion, while  some  may  awaken  differences  of  opinion,  it  is  possible 
now  to  pronounce  a  definite  opinion  upon  the  broad  featui 
the  scheme.  Regarding  it  as  a  whole,  and  appreciating  the 
balance  Boughl   to  be  maintained  between  the  diffen 

ml   interests  likely  to  be  affected,   1  cannot   recall  in 
history,  nor  can  I  picture  in  any  portion  of  the  civilized  world  as 
it  now  exists,  a  series  of  administrative  changes  of  so  wide  a  - 
culminating  in  the  transfer  of  the  main  Beat  of  Government, 
canied  out,   as  I  believe  the   future  will   prove,   with  so  little 
detriment  to  any  class  of  the  community,  while  satisfying  the 
historic  Bense  of  millions,  aiding  the  general  work  of  Government, 

an<l  removing  the  deeply-felt  grievance  of  many.     I  then 
give  my  general  sanction  to  your  proposals,  and  I  Bhare  in  your 
belief  thai    the  transfer  of  the  Capital,  and  the  concomitant 
features  of  the  scheme  form  a  subjecl  worthy  of  announcement 

by   the    King-Emperor  in  person  on  the  unique  and   eagerly- 
anticipated  occasion  at  Delhi.     I  am  commanded  to  inform  you 
that  at  the  Durbar  on  the  12th  of  December  Hi-  Imperial  Majesty 
will  be  pleased  to  declare  thai  Delhi  will  become  the  capita]  city 
of  India,  that  a  Governor  in  Council  will  be  appointed  fo 
a  Lieutenant-Governor  in  Council  for  Miliar.  Chota  Nagpur,  and 
Orissa,  and  a  Chief  Commissioner  for  the  Province  of  Assam. 

I  have  the  honour  to  be, 

My   Lord. Four  Lordship's  most  obedient  humble  servant, Crews. 
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ANNOUNCEMENTS  MADE  AT  THE 
CORONATION  DURBAR 

No.  1 

ANNOUNCEMENT  OF  HIS  MAJESTY  THE 

KING-EMPEROR 

It  is  with  genuine  feelings  of  thankfulness  and  satisfaction 

that  I  stand  here  to-day  among  you.  This  year  has  been  to  the 
Queen-Empress  and  myself  one  of  many  great  ceremonies  and 
of  an  unusual  though  happy  burden  of  toil.  But  in  spite  of  time 
and  distance,  the  grateful  recollections  of  our  last  visit  to  India 
have  drawn  us  again  to  the  land  which  we  then  learned  to  love, 
and  we  started  with  bright  hopes  on  our  long  journey  to  revisit 
the  country  in  which  we  had  already  met  the  kindness  of  a  home. 

In  doing  so  I  have  fulfilled  the  wish  expressed  in  my  message 

of  last  July,  to  announce  to  you  in  person  my  Coronation,  cele- 
brated on  the  22nd  of  June  in  Westminster  Abbey,  when  by  the 

Grace  of  God  the  Crown  of  my  Forefathers  was  placed  on  my 
head  with  solemn  form  and  ancient  ceremony. 

By  my  presence  with  the  Queen-Empress  I  am  also  anxious  to 
show  our  affection  for  the  loyal  Princes  and  faithful  Peoples  of 
India,  and  how  dear  to  our  hearts  is  the  welfare  and  happiness 
of  the  Indian  Empire. 

It  was,  moreover,  my  desire  that  those  who  could  not  be 
present  at  the  solemnity  of  the  Coronation  should  have  the 
opportunity  of  taking  part  in  its  commemoration  at  Delhi. 

It  is  a  sincere  pleasure  and  gratification  to  myself  and  the 
Queen-Empress  to  behold  this  vast  assemblage  and  in  it  my 
Governors  and  trusty  officials,  my  great  Princes,  the  representa- 

tives of  the  Peoples,  and  deputations  from  the  Military  Forces  of 
my  Indian  Dominions. 

I  shall  receive  in  person  with  heartfelt  satisfaction  the  homage 
and  allegiance  which  they  loyally  desire  to  render. 

I  am  deeply  impressed  with  the  thought  that  a  spirit  of  sym- 
pathy and  affectionate  goodwill  unites  Princes  and  people  with 

me  on  this  historic  occasion. 
In  token  of  these  sentiments  I  have  decided  to  commemorate 

the  event  of  my  Coronation  by  certain  marks  of  my  especial 

H  h  2 
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favour  and  consideration,  and  these  I  will  later  on  to-day  1 
in  be  announced  by  my  Governor-Genera]  to  this  assembly. 

Finally  1  rejoice  to  have  this  opportunity  of  renewing  in  my 
own  person  those  assurances  which  have  been  given  you  by  my 
revered  predecessors  of  the  maintenance  of  your  rights  and 
privileges  and  of  my  earnest  concern  for  your  welfare,  pea<  e,  and 
contentment. 

May  the  Divine  favour  of  Providence  watch  over  my  People 
and  assist  me  in  my  utmost  endeavour  to  promote  their  hapj 
and  prosperity. 

To  all  present,  feudatories  and  subjects,  I  tender  Our  lo 
greeting. 

No.  2 

ANNOUNCEMENTS  BY  THE  GOVERNOR-GENERAL  01 

INDIA  ON  BEHALF  OF  111-  MAJESTY  THE  rUNO- 
EMPEROR 

'  To  all  to  whom  these  presents  may  come. 
1  By  the  command  of  His  Most  Excellent  Majesty  George  the 

Fifth,  by  the  grace  of  God  King  of  the  United  Kingdom  of  Q 
Britain   and    Ireland  and  of  the  British   Dominion-   beyond   thf 

Defender  of  the  Faith,  Emperor  of  India,  I,  His  Governor- 
!al.  <lo  hereby  declare  and  notify  the  grants,  coi 

reliefs,  and  benefactions  which  His  Imperial  Majesty  has  been 
graciously  pleased  to  bestow  upon  this  glorious  and  memorable -ion. 

'  Bumbly    and    dutifully    submissive    to    His    M  ioufl 
Majesty's  will  and  pleasure,  the  Government  of  India  have 
resolved,  with  the  approval  of  Jli>  Imperial  Majesty's  Secretary 
of  State,  to  acknowledge  the  predominant  claims  of  educational 
advancement  on  the  resources  of  the  Indian  Empire,  and  havi 
derided  in  recognition  of  a  very  commendable  demand  1 
themselves  to  making  education  in  India  as  accessible  and  wide 

a>  ]io— ili]r.  With  this  purpose  they  propose  to  devote  al  once 
50  lakhs  to  the  promotion  of  truly  popular  education,  and  it  is 
the  firm  intention  of  Governmenl  to  add  to  the  grant  now 
announced  further  grants  in  future  yean  011  a  generous  scale. 

'Graciously  recognizing  the  signal  and  faithful  servici 
forces  by  land  and  s«a.  the  King-Emperor  has  charged  me  to 

announce  the  award  of  half  a  month's  pay  of  rank  to  all  lion- commissioned  officers  and  men  and  reservists  both  of  His  British 

Army  in  India  and  lli>  Indian  Army,  t<»  the  equivalenl  ranks 
of  the  Royal    Indian  Marine,  and  to  all  permanent   employ 
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departmental  or  non-combatant  establishments  paid  from  the 
military  estimates  whose  pay  may  not  exceed  the  sum  of  Rs.  50 
monthly. 

'  Furthermore  His  Imperial  Majesty  has  been  graciously 
pleased  to  ordain  that  from  henceforth  the  loyal  Native  officers, 
men,  and  reservists  of  His  Indian  Army  shall  be  eligible  for  the 
grant  of  the  Victoria  Cross  for  valour  ;  that  membership  of 
the  Order  of  British  India  shall  be  increased  during  the  decade 

following  this  His  Imperial  Majesty's  Coronation  Durbar  by 
52  appointments  in  the  First  Class,  and  by  100  appointments  in 
the  Second  Class,  and  that  in  mark  of  these  historic  ceremonies 
15  new  appointments  in  the  First  Class  and  19  new  appointments 
in  the  Second  Class  shall  forthwith  be  made  ;  that  from  hence- 

forth Indian  officers  of  the  Frontier  Militia  Corps  and  the  Military 
Police  shall  be  deemed  eligible  for  admission  to  the  aforesaid 
Order  ;  that  special  grants  of  land  or  assignments  or  remissions 
of  land  revenue,  as  the  case  may  be,  shall  now  be  conferred  on 

certain  Native  officers  of  His  Imperial  Majesty's  Inditua  Army 
who  may  be  distinguished  for  long  and  honourable  service;  and 
that  the  special  allowances  now  assigned  for  three  years  only 
to  the  widows  of  the  deceased  members  of  the  Indian  Order  of 
Merit  shall,  with  effect  from  the  date  of  this  Durbar,  hereafter  be 

continued  to  all  such  widows  until  death  or  re-marriage. 

'  Graciously  appreciating  the  devoted  and  successful  labours 
of  His  Civil  Services  His  Imperial  Majesty  has  commanded  me  to 

declare  the  grant  of  half  a  month's  pay  to  all  permanent  servants 
in  the  civil  employ  of  Government  whose  pay  may  not  exceed 
the  sum  of  Rs.  50  monthly. 

'  Further,  it  is  His  Imperial  Majesty's  gracious  behest  that  all 
persons  to  whom  may  have  been  or  hereafter  may  be  granted 
the  titles  of  Dewan  Bahadur,  Sirdar  Bahadur,  Khan  Bahadur, 
Rai  Bahadur,  Rao  Bahadur,  Khan  Sahib,  Rai  Sahib,  or  Rao 
Sahib,  shall  receive  distinctive  badges  as  a  symbol  of  respect  and 
honour  ;  and  that  on  all  holders  present  or  to  come  of  the  venerable 
titles  of  Mahamahopadyaya  and  Shamsululama  shall  be  conferred 
some  annual  pension  for  the  good  report  of  the  ancient  learning 
of  India. 

'  Moreover,  in  commemoration  of  this  Durbar,  and  as  a  reward 
for  conspicuous  public  service,  certain  grants  of  land,  free  of 
revenue,  tenable  for  the  life  of  the  grantee,  or  in  the  discretion 
of  the  local  administration  for  one  further  life,  shall  be  bestowed 
or  restored  in  the  North- Western  Frontier  Province  and  in 
Baluchistan. 

'  In  His  gracious  solicitude  for  the  welfare  of  His  loyal  Indian 
Princes  His  Imperial  Majesty  has  commanded  me  to  proclaim 
that  from  henceforth  no  Nazarana  payments  shall  be  made  upon 
succession  to  their  States.  And  sundry  debts  owing  to  the 

Government  by  the  non- jurisdictional  estates  in  Kathiawar  and 

Gujerat,  and  also  by  the  Bhumia  Chiefs  of  Mewar,  will  be  cancelled 
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and  remitted  in  whole  or  in  part  under  the  Orders  of  the  Govern- 
ment of  India. 

'  In  token  of  His  appreciation  of  the  Imperial  Service  Troops 
in  supernumerary  appointments  in  the  Order  of  British  India 

will  be  made. 

'  In  the  exercise  of  Hi>  Royal  and  Imperial  clemency  and  com- 
passion Bis  Mosl  Excellent  Majesty  has  been  graciously  pleased  to 

ordain  that  certain  prisoners  now  suffering  the  penalty  of  the  law 
for  crimes  and  misdemeanours  shall  be  released  from  imprison- 

ment, and  that  all  those  civil  debtors  now  in  prison  whose  debts 
may  be  small,  and  due  not  to  fraud,  but  to  real  poverty,  shall  be 
discharged  and  thai  their  debts  shall  be  paid. 

'  The  persons  by  whom  and  the  terms  and  conditions  on  which 
these    grants,    concessions,    reliefs,    and    benefactions   .-hall    be 
enjoyed  will  be  hereafter  declared. 

I  Save  the  K; 

No.  3 

ANNOUNCEMENT  OF  III-  MAJESTY  THE 
KING-EMPEROR 

We  are  pleased  to  announce  to  Our  people  thai  on  the  advice 
of  Our  Ministers  tendered  after  consultation  with  Our  Governor* 

General  in  Council  We  have  decided  upon  the  transfer  of  the 
of  th<-  Governjaenl  <<(  India  from  Calcutta  to  the  ancient 

Capital  Delhi,  and.  simultaneously  ami  as  a  consequence  of  that 
if er,  the  creation  al  asearlyadat  jible  of  a  Governor- 
ship for  the  Presidency  <>f  Bengal,  of  a  new  Lieutenant-Governor' 

ship  in  Council  administering  th<  B      ■    I  bota  Nagpur, 
and  0  ad  of  a  Chief  Commissionership  «>f  Assam,  with 
administrative  changes  and  redistribution  of  boundaries  as  Our 
Governor-General  in  Council  with  the  approval  of  Our  Secretary 
of  State  for  India  in  Council  may  in  due  course  determine.  It  i^ 
Our  earnesl  desire  thai  these  changes  may  conduce  to  the  tx 
administration  of  India  and  the  greater  prosperity  and  happiness 
of  ( >ur  beloved  People. 
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No,  3  of  1913 

GOVERNMENT  O^  INDIA 

HOME     DEPARTMENT 

To  the  Right  Honourable  the  Marquess  of  Crewe,  K.G., 

His  Majesty's  Secretary  of  State  for  India. 
(Public.)  Delhi. 

My  Lord  Marquess,  23rd  January,  1913. 
In  accordance  with  the  provisions  of  Section  7  of  the  Indian 

Councils  Act,  1909,  we  have  the  honour  to  submit  for  Your 

Lordship's  information,  and  for  presentation  to  Parliament, 
copies  of  the  revised  Regulations  for  the  constitution  of  the 
Legislative  Councils  of  the  Governors  of  Madras  and  Bombay, 
and  of  the  Lieutenant-Governors  of  the  United  Provinces,  the 
Punjab  and  Burma,  which  have  recently  received  the  approval 
of  the  Secretary  of  State  in  Council,  under  Section  6  of  the 
same  Act.  In  consequence  of  the  redistribution  of  territories 
and  of  the  appointment  of  a  Governor  in  Council  to  the  Presidency 
of  Fort  William  in  Bengal,  which  His  Imperial  Majesty  was 
graciously  pleased  to  announce  at  His  Durbar  held  at  Delhi  in 
December,  191 1,  Your  Lordship  has  also  approved  the  constitution 

of  Legislative  Councils  for  the  Governor  of  Bengal,  the  Lieutenant- 
Governor  of  Bihar  and  Orissa,  and  the  Chief  Commissioner  of 
Assam.  Of  the  Regulations  relating  to  these  three  Councils, 
which  have  likewise  received  the  approval  of  the  Secretary  of 
State  in  Council,  we  also  append  copies,  together  with  copies  of 
the  Proclamations  issued  by  us  on  the  14th  November,  1912, 

with  His  Majesty's  approval,  extending  to  the  territories  ad- 
ministered by  the  Chief  Commissioner  of  Assam  the  provisions 

of  the  Indian  Councils  Acts,  1861  to  1909.  Finally  we  enclose 
copies  of  the  revised  Regulations  for  the  constitution  of  the 
Legislative  Council  of  tie  Governor-General,  which  have  similarly 
been  approved  by  the  Secretary  of  State  in  Council. 

2.  In  addition  to  these  papers,  we  annex  copies  of  the  rules 
in  force  in  the  Legislative  Councils  of  all  Provinces,  relating 
to  the  discussion  of  the  annual  Financial  Statement,  and  of 

matters  of  general  public  interest,  and  to  the  asking  of  questions. 
These  rules  have  been  framed,  with  the  sanction  of  the  Governor- 
General  in  Council,  under  Section  5  of  the  Indian  Councils  Act, 

1909,  and  in  accordance  with  the  provisions  of  Section  7  thereof, 

require  to  be  presented  to  both  Houses  of  Parliament.  The 

corresponding  rules  in  force  in  the  Council  of  the  Governor- 
General  framed  in  1909  have  already  been  presented  to  Parliament, 
and  no  change  has  since  been  made  in  them,  although  a  copy  of 
these  rules  also  is  enclosed. 
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3.  The  circumstances  which  gave  rise  to  a  revision  of  the 
Council  Regulations  -auctioned  in  1909  were  as  follows.  In  the 
firsl  place,  the  administrative  changes  which  have  resulted  from 

His  Imperial  Majesty's  announcement  at  the  Delhi  Durbar 
have  necessitated  the  rearrangement  of  the  electorates  framed 
under  the  Regulations  of  IQO9  for  the  return  of  representatives 

to  the  dovernor-Ceneral's  Council  by  the  old  province  of  Bengal 
and  Eastern  Bengal  and  Assam,  and  the  provision  of  adequate 
representation  on  thai  Council  for  the  Bengal  Presidency  afl 
reconstituted,  together  with  the  provinces  of  Bihar  and  0 
and  Assam,  while  for  similar  reasons  it  has  been  requisite  to 
frame  entirely  new  Regulations  constituting  Councils  for  the 
Lieutenant-Governor  of  Bihar  and  Orissa  and  the  Chief  Com- 

missioner of  Assam.  The  consequential  modification  of  the 
KeL'ulations  governing  the  Council  of  the  Lieutenant-Governoi 
of  Bengal  practically  resulted  in  the  formation  of  a  new 
Council  for  the  Governor  of  that  province.  In  the  Becond  place, 
the  experience  which  has  Keen  gained  in  the  practical  work" 
ing  of  the  Regulations  of  1909  has  been  sufficient  to  die 
certain  points  in  which  they  are  Busceptible  of  improvement. 
To  this  cause  are  to  he  attributed  the  modification-  which  have 

been  sanctioned  in  the  Regulations  concerning  those  l'ro\ 
which  were  unaffected  by  His  Majesty's  announcement  at   Delhi, 
ami.  to  some  extent,  the  form  which  ha-  been  adopted  in  drafting 

the    Regulations   for   the   Governor-General's  Council   and   the 
Council-  of  the  three  new  provinces. 

4.  With  the  object  of  ascertaining  the  sufficiency  or  otherwise 
of  the  KeL'ulations  of  1909,  we  invited  all  local  Governments 
to  furnish  u-  with  a  report  on  their  practical  working  shortly 
after  the  first  elections  were  held,  together  with  anv  .-ii'_r:_'c-l  ions 
for  improvement  and  amendment  which  they  mighl  ha. 
offer,  and  the  revision  which  has  now  been  effected  is  the  result 

of  the  recommendations  which  we  thoughl  tit  to  make  to  Your 
Lordship  after  full  consideration  of  the  materials  thus  placed 

a'  our  disposal.     In  formulating  our  proposals  we  have  kept  in 
view,  a-  a  guiding  principle,  the  fact   that   since  the  Councils  have 
so  lai  stood  the  test  of  only  one  general  election,  it  would  be 
premature  and    impolitic,  at    this  Stage  of  their  development,   to 
embark  upon  any  material  changes  in  the  broad  principles  upon 
which   their  constitution   ifl   ba  ed.      The  amendment-   made  have 

been  confined,  therefore,  so  far  as  possible,  to  matters  ><\  detail, 
and  consist  to  .1  large  extent  of  an  attempl  to  simplify  and  render 
more  convenient  the  electoral  procedure.  At  the  same  time 
in  Madia.-,  the  United  Provinces  and  the  Punjab  the  opportunity 
ha-  Keen  taken  t<.  effect   some  changes  in  the  distribution  of 
seats,   in   the   province  first    mentioned   with   a   view    to  the   moie 
equitable   representation   of  the   landholders  and   local    b< 
m   'lie    second   mainly   in  consequence  of  a   rearrangement    of 
divisional  charges,  and  in  the  third  with  the  object  "!  increasing 
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the  number  of  members  chosen  by  election,  and  on  the  analogy 
of  the  systems  in  force  elsewhere,  of  giving  representation  to District  Boards. 

5.  We  apprehend  that  Your  Lordship  may  find  it  convenient, 
in  presenting  the  revised  Eegulations  to  Parliament,  to  be  in 

possession  of  a  self-contained  summary  of  the  changes  effected 
by  this  revision,  together  with  an  explanation  of  their  scope  and 
purpose.  With  this  object,  we  have  caused  to  be  prepared, 
and  append  to  this  dispatch,  a  memorandum  which  explains 
the  matter  in  detail. 

We  have  the  honour  to  be, 
My  Lord  Marquess, 

Your  Lordship's  most  obedient,  humble  servants, 
Hardinge  of  Penshurst. 
O'Moore  Creagh. 
G.  Fleetwood  Wilson. 
R.  W.  Carlyle. 
Harcourt  Butler. 
S.  A.  Imam. 
W.  H.  Clark. 
R.  H.  Craddock. 

Enclosure  no.  I. 
Memorandum 

Showing  the  changes  made  in  1912  in  the  Regulations  relating  to 
the  Legislative  Councils  in  India,  together  with  the  reasons 
wpon  which  they  are  based. 

The  general  reasons  which  have  led  to  the  revision  of  the 
Regulations  framed  in  1909  under  the  Indian  Councils  Act  of 
that  year  are  explained  in  the  dispatch  which  accompanies  this 
memorandum.   For  the  purpose  of  exhibiting  in  detail  the  changes 

made,  the  subject  may  conveniently  be  divided  into  three  heads : — 
I.  Changes  made  in  the  constitution  of  the  Councils  themselves, 

such  as  alterations  in  the  number  of  elected  or  nominated 

seats,  or  the  redistribution  of  seats  between  electorates. 
II.  Changes  made  in  the  qualifications  of  voters  and  candidates. 

III.  Changes  made  in  electoral  procedure. 
IV.  Other  changes,  which  cannot  be  classified  under  any  of 

the  three  foregoing  categories. 

I. — Changes  made  in  the  constitution  of  the  Councils 

This  heading  falls  naturally  into  three  sections  :— 
(a)  The  creation  of  new  Councils  in  consequence  of  the 

administrative  changes  announced  by  His  Imperial 
Majesty  at  the  Delhi  Durbar,  and  the  constitution  of 
the  Councils  thus  necessitated. 

(b)  The  addition  or  alteration  of  the  grouping  of  seats  on 
existing  Councils  unaffected  by  the  recent  territorial 
redistribution. 
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(r)  The  rearrangement  of  representation  on  the  Imperial 
Legislative  Council  due  to  changes  in  the  Provincial 
Councils. 

(a)  The  formation  of  the  Presidency  of  Bengal  undi  ernor 
in  Council,  of  the  Province  of  Bihar  and  Orissa  under  a  Lieutenant- 

rnor  in  Council,  and  of  the  Province  of  Assam  under  a  Chief 

<  Sommissioner,ont  of  the  areas  previously  constituting  the  pvo\ 
of  Bengal  and  Eastern  Bengal  and  Assam,  has  resulted  in  the 
abolition  of  the  Legislative  Councils  of  the  Lieutena  mors 
of  Bengal  and  Eastern  Bengal  and  Assam  and  the  creation  of 

1  louncils  for  I  he  three  new  Provinces.    In  framing  the  Regula- 
tions for  these  three  new  Councils,  the  object  aimed  at  has  been, 

on  the  one  hand,  to  preserve  intact,  so  far  as  possible,  the  chars 
of  the  el'  irhich  existed  in  Bengal  and  Eastern  Bengal 
and  Assam  under  the  Regulations  of  1909,  ami  to  avoid  the  dis- 

franchisement of  any  interest  or  individuals  represented  on  the 
old  Councils,  and.  on  the  other  hand,  to  afford  recognition  to  the 
further  claims  to  representation  which  the  territorial  redistribution 
has  '_riven  to  certain  interests  and  communities. 

The  Bengal  Council.  The  interests  which  were  represented 
on  the  Councils  of  the  Lieutenant-Governors  of  Bengal  and 
Eastern  Bengal  and  Assam  were  the  following  : — 

.V".  r  J  seats  on  tl  il  in  — 

■I  and 

A  ss>  1  m. The  Indian  Commercial  Cammnnity  .  1  1 
The  Corporation  of  Calcutta    .         .         .  1  — 

'I'he  University  "f '  ialeutta      .         .         .  1 
The  Bengal  Chamber  of  Commero  .  j  — 
'I'll'-  '  '.ilniM  1  Tl  I  '  ktion  .  1  — 

'I'll''   Tea    Planting   Community,    Eastern 
I'.'  h.'il  and  A— on       ....         — 

The  Planting  Community,  Bengal  .  1 
The  Chittagong  Port  Trnsl       ...         —  1 
The  .lute  interest    .....        —  1 

These  interests  had  12  -eats  on  the  old  Councils,  :|>  compared 
with    9    under    the    new    Regulal  ions.      The    Indian    commercial 
community  (as elsewhere)  will  have  one  nominated  representative 
only,  while  the  redistribution  of  territories  having  resulted  in  the 
separation  from  Bengal  of  the  important  planting  areas  in  Assam 
and  Bihar,  the  representation  of  thai  community  in  Bengal  will 
be  reduced  to  one  member  only,  to  be  chosen  by  an  electorate 
consisting  of  the  managers  of  tea  gardens.  The  seal  representing 
the  Jute  interest  which  was  previously  tilled  by  election  !>v  the 

Narayanganj  ('handier  of  Commerce,  will  be  replaced  by  a  nomi- 
nated seal  to  be  allotted  to  the  European  commen  ial  community 

outside  <  Ialeutta  and  Chittagong,  this  wider  field  of  selection  being 
considered  more  appropriate  to  the  circumstances  of  the  new 

provin  e. 
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In  addition  to  the  foregoing,  the  following  electorates  existed 
in  the  two  Provinces  : — 

(i.)  The  Municipalities  of  each  Division. 
(ii.)  The  District  Boards  of  each  Division, 
(iii.)  The  Mohammedan  Community  of  each  Division. 
(iv.)  The  Landholders  of  each  Division. 

To  each  divisional  electorate  one  member  has  been  allotted, 
but,  on  account  of  the  relatively  greater  importance  of  Municipal 
interests  in  the  Presidency  and  Burdwan  Divisions,  it  has  been 
arranged  that  the  Municipalities  of  these  Divisions  shall  return 
an  additional  member  alternately  at  every  election,  and  that  on 
account  of  the  relatively  small  importance  of  the  Municipal  and 
Landholding  interests  in  the  Chittagong  Division  the  Munici- 

palities and  Landholders  of  that  Division  shall  each  elect  a  member 
alternately  and  not  concurrently.  The  total  number  of  members 
thus  returned  at  each  election  is  twenty. 

In  addition  to  the  27  elected  seats  specified  above  another 
seat  has  been  reserved  for  the  town  of  Calcutta,  in  recognition  of 
the  fact  that  the  special  qualifications  required  of  the  members 
representing  the  Corporation  and  University  respectively  may 
lead  to  the  exclusion  of  suitable  candidates,  who  by  reason  of 
the  size  and  importance  of  the  town  are  naturally  to  be  found 
in  larger  numbers  than  in  less  advanced  areas.  In  consonance 
with  the  general  scheme  upon  which  the  Regulations  are  framed 
the  electors  to  this  seat  will  be  the  non-official  members  of  the 
Calcutta  Corporation  other  than  those  nominated  by  Government, 
but  the  qualification  for  candidates  will  be  merely  residence  in 
Calcutta,  thus  affording  a  chance  to  any  citizen  of  outstanding 
eminence  to  secure  his  return. 

The  total  number  of  elected  seats  is  thus  28,  as  compared  with 
26  on  the  old  Council,  with  a  consequential  reduction  in  the 
number  of  nominated  seats  from  22  to  20.  At  the  same  time  the 

maximum  number  of  officials  who  may  be  nominated  has  been 
fixed  at  16  instead  of  17.  As  already  mentioned,  two  of  the 
nominated  seats  are  earmarked  for  the  European  commercial 
community  outside  Calcutta  and  Chittagong  and  the  Indian 

commercial  community  respectively,  thus  leaving  two  non- 
official  nominated  seats  unappropriated,  selection  for  which  rests 
with  the  discretion  of  the  Governor. 

In  addition  to  these  48  elected  and  nominated  seats,  provision 
has  been  made,  as  on  the  old  Council,  for  the  nomination  of  two 

expert  members,  whether  officials  or  non-officials,  to  assist  in  the 
conduct  of  proposed  or  pending  Legislation. 

The  Bihar  and  Orissa  Council. — The  interests  and  communities 
situated  in  the  area  now  embraced  by  this  province  which  enjoyed 

representation  on  the  old  Bengal  Council  were  the  following  : — 
(i.)  The  Municipalities, 
(ii.)  The  District  Boards, 
(iii.)  The  Landholders. 
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(iv.)  The  Mohammedan  Community. 

(v.)   The  Planting  <  ''immunity.1 The  Regulations  for  the  new  Council  provide  one  seat  for  i 

division  to  he  tilled  by  each  "f  tin-  three  •  1.  or  15 
in  all.     For  the  Mohammedan  Community  they  provide  1 

for  each  of  tin-   Patna,  Tirhut   and   Bhagalpur  Divisions,  and 
a  fourth  seat   to  lie  tilled  l.y  joint  election  by  voters  residing  in 
the  0ris8a  and  CI  it  Divisions,  where  the  community 
is  relatively  less  numerous  and  influential.     In  the  new  province 
the  indigo  interest  will  In-  "f  relatively  more  importance  than  in 
the  old,   and   one   -eat    ha-   been   assigned   In   it.    while  the   mining 
interesi  has  now  attained  a  size  which  is  held  to  entitle  it 

to  Bimilai  repi  n.     Both  >eats  will  he  filled  by  election, 
thus  bringing  the  total  number  of  elected  21. 

The  number  of  nominated  members  ha-  been  fixed  at  io,ofo  horn 
1  nit   more  t  han  15  may  lie  offil  iaU.  and  the  -election  for  the  4  nomi- 

•  n  to  non-officials  has  been  left  to  the  discretion  <>f 
the  Lieutenant  -<  rOVeniOrwitfa  a  view  to  the  admission  of  the  claims 
of  other  interests  which  may  nor  secure  representation  thi 
the  channel  of  election.     In  addition  the  Lieul  BOX  M 

given  power  to  nominate  one  expert  member,  either  an  official  or 
non  official,  to  assist  the  progress  of  particular  legislative  1 

The  Assam  I  The  interests  situated  in  the 

included  in  this  province  which  enjoyed  representation  on  the 
Council   of   the    Lieutenant-Governor   of  :._ral    and 

a,  were  the  following  : — 
(i.)  The  Municipalities. 
(ii.)  The  Local  Boards. 
(iii.)  The  Landholders. 
(iv.)  The  Mohammedan  Community. 

(v.)   The  Tea   Plant  inn  < '.  immunity. 
Bach  of  the  firsf  four  of  these  inter  »een  provided  with 

two  seats  on  the  new  Council     one  for  each  Division,  and  three 

have  been  assigned  to  the  tea-planting  community    thus 
malting  a  total  of  11. 

Thirteen  nominated  -eats  have  Keen  allowed,  of  which  not  more 
t  han  g  are  to  he  tilled  l>y  officials,  I  he  selection  for  t  he  4  oomii 

for  non-officials  being  made  at  the  discretion  of  the  chief 
<  lommissioner,  who  isalso  empowered  to  nominate,  in  addition  to  the 

cials  and  DOn-officials  mentioned.  01. •  either 

official  or  non-official,  to  assist  in  the  progress  of  legislative  1 
(l>)  The  changes  effected  by  the  Regulations  in  the  constitution 

risting  Provincial  Councils  are  enumerated  below  : — 

.I/-/  //•  ■/-.     I  'in'  Dumber  of  elected  -«•  its  has  been  increased  from 
i<i  in  21,  a  corresponding  reduction,  from  23  to  21,  being  made  at 

1  This  nominal  tbeoldBei  il  was  intended  to  be  filled 
from  ttic  Tee  Planting  Community  in  Darjeeling  and  the  indigo  Planting 
Commonitj  in  Itili.ir.     It  had  been  allotted  on  the  oocaaion  "f  tl. 

n  to  the  former,  '"it  the  latter  i  En  it. 
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the  same  time  in  the  number  of  the  nominated  seats.  The  elecl  <  mil 

groups  into  which  the  districts  of  the  Presidency  were  divided 
by  the  Regulations  of  1909  have  also  been  redistributed. 

Under  Regulation  II  of  the  Regulations  of  1909  for  the  con- 
stitution of  the  Madras  Council,  landholders  other  than  zamindars 

elected  two  representatives,  for  which  purpose  the  districts  of 
the  Presidency  were  divided  into  a  Northern  and  Southern  group. 
It  was  found,  however,  that  the  number  of  voters  in  the  Southern 
group  was  more  than  double  that  in  the  Northern  group,  and 
that  nearly  half  of  them  (155)  lived  in  one  district  (Tanjore),  while 
of  the  remaining  169,  no  were  inhabitants  of  the  two  districts  on 
the  West  Coast.  As  there  are  no  zamindars,  properly  so  called,  on 
the  West  Coast,  which  contains  a  large  number  of  landholders 
and  malikandars  possessed  of  electoral  qualifications,  and  as  the 
language,  tenures  and  interests  of  the  West  Coast  proprietors  are 
so  distinct  that  no  East  Coast  proprietor  can  reasonably  claim  to 
represent  their  interests,  it  has  been  decided  to  constitute  the  two 
West  Coast  districts  of  Malabar  and  South  Canara  into  %  separate 
electorate  to  which  an  additional  seat  has  been  allotted. 

The  same  considerations  apply  to  the  mixed  electorate  recruited 
from  Municipal  Councils  and  District  and  Taluk  Boards,  which 
under  the  Regulations  of  1909  comprised  8  groups  of  districts. 
In  this  electorate  also  a  special  West  Coast  constituency  has  been 
created  consisting  of  the  two  districts  named,  while  the  groups 
generally  have  been  rearranged  on  a  linguistic  basis,  in  the 
manner  shown  in  the  Schedule  appertaining  to  this  electorate. 

Territorial  changes,  consisting  of  the  alterations  of  district 
boundaries  within  the  Presidency  effected  subsequent  to  the 
promulgation  of  the  Regulations  of  1909  have  also  been  responsible 
for  some  minor  modifications. 

The  United  Provinces. — Since  1909  a  new  Division,  with  head- 
quarters at  Jhansi,  has  been  formed  in  the  United  Provinces. 

Under  the  Regulations  of  that  year  certain  specified  District  and 
Municipal  Boards  in  8  existing  Divisions  (exclusive  of  the  hill 
Division  of  Kumaon)  returned  a  member  to  the  Provincial  Council, 
and  since  the  District  end  Municipal  Boards  of  the  newly  created 
Jhansi  Division  are  considered  to  be  of  sufficient  importance  to 

entitle  them  to  separate  representation,  the  number  of  members 
returned  by  this  electorate  has  been  increased  from  8  to  9,  thus 
raising  the  total  number  of  elected  members  from  20  to  21.  As 

the  full  Council  previously  consisted  of  46  members  only,  or  4  less 

than  the  permissible  maximum,  it  has  not  been  necessary  to  make 

any  reduction  in  the  number  (26)  of  nominated  seats.  The  total 
number  of  seats  on  this  Council  is  therefore  now  47  instead  of  46. 

The  creation  of  this  new  division  has  also  necessitated  a  re-group- 

ing of  the  electoral  areas  constituting  the  electorates  for  the  return 

of  four  representatives  of  the  Mohammedan  Community.  The 

reconstruction  of  the  groups,  as  shown  in  Schedule  V,  is  framed 
upon  a  basis  of  population. 
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Th   Punjab.  -When  the  Regulations  were  framed  in  19 
vras  considered  advisable  to  proceed  on  cautious   lin«-  in  the 
matter  of  elective  representation  in  this  Province,  owing  to  its 
comparative  backward]  nsequentlv  the  Punjab  Council, 
excluding  thai  of  Burma,  is  the  only  one  which  has  not  hitherto 
contained  a  District  Board  electorate,  and  since  it  is  con- 

sidered that  such  an  electorate  can  nom  be  constituted  with 

advantage,  tl.  have  been  assigned  to  it.  a  corresponding 
reduction  being  made  in  the  number  of  nominated  » 

For  similar  reasons  the  enfranchisement  of  municipalities  and 
cantonment  committees  was  confined  to  those  —11  in  number — 

.1-  tu  who.se  competency  to  exercise  the  privilege  there  was  at 
the  time  no  doubt,  but  it  has  now  been  decided  to  enlarge  the 
electorate  in  the  light  of  the  experience  since  gained,  and  21 
municipalities  have  therefore  been  added  to  the  existing  number 
on  the  roll.  The  municipality  and  district  board  of  Delhi,  which 
now  fall  within  a  separate  province,  will  not  participate  in  1  • 
quence  in  the  elections  to  the  Punjab  Council. 

(c)  Changes  in  the  constitution  of th  Legisla- 
tive t  'ouncQ. 

The  lion  of  the  Council  under  the  Regulations  of  1909 
was  as  follows  : — 

Ex  officio  members  (namely,  Hi-  Excellency  the  President,  the  ordinary 
members  of  the  Qovernor-Qenerare  Council,  and  the  Lieutenant- 
Governor  of  the  Province  in  which  the  Council  is  sitting)   ...      9 

Official   nominated   members   (>>f   whom   8   represented   tl 
provinces) l        ..........        ^^ 

Non-official  Dominated  members  (of  whom  3  must  re] 
lively.   Die   landholders   oi   the    Punjab,    1 1 1 « -    Mohammedans   >>f   the 
Punjab,  and  Indian  commerce)  .......      7 

Elected  members  (non-officials)      ...... 
1       . 

The  Regulations  further  provided  thai  at  the  second,  fourth 
and  succeeding  alternate  electing,  2  additional  members  should 

1.  one  by  the  Mohammedan  landholde  I    stern 
jam,  and  the  other  by  the  Bame  class  in  the  United 

Provinces.    Onthi  ins  the  number  of  nominated  members 

would  have  been  33  instead  of  ̂ 5. 
The  creation  of  three  new  provinces  in  pi. ice  of  two  of  those 

previously  represented     Bengal  and   Eastern  Bengal  and  A 
— and  the  constitution  of  g  -cp.n.iic   Legislative  Council  in  each, 

rendered  it  necessary  to  find  room  in  the  Imperial  Council, 
which  was  already  at  the  maximum  strength  allowed  by  statute, 
I   ne   additional    nominated    official   seat    and    for   one   eh 

Punjab  ....     1 
.   i      ■   1 

Banna  .         .         .        .     1 
-    .         .1 

Madras  ...         .     1 
Boml              .         .         .     1 

Bengal    .           .           .           .       i 
United  i                       .           .      1 
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seat  to  be  filled  by  selection  by  the  non-official  members  of  the 
additional  Provincial  Legislative  Council  now  created.    The  first 
of  these  two  seats  will  be  found  from  the  existing  number  of 
nominated  official  seats  without  increasing  their  total,  but  the 
addition  of  an  elected  seat  on  the  second  account  necessitates 

a  corresponding  reduction  in  the  number  of  non-official  nominated 
seats.    In  view,  however,  of  the  importance  of  the  Mohammedan 
community  in  Bengal  as  now  constituted  and  of  the  privilege 
which  the  landholders  of  this  community  in  the  United  Provinces 
enjoyed  under  the  old  Regulations  of  returning  a  second  member 
at  alternate  elections,  it  has  been  decided   to  make  a  further 

reduction  of  one  in  the  number  of  nominated  non-official  seats, 
and  to  add  to  the  elective  seats  one  to  be  filled  at  alternate 

elections,  by  the  Mohammedans  of  Bengal  and  the  Mohammedan 
landholders  of  the  United  Provinces  respectively.     The  number  of 
elected  seats  is  now  therefore  27,  and  that  of  nominated  non-official 
seats  5,  three  of  which  remain  assigned  to  particular  interests. 

With  these  exceptions  the  constitution  of  the  Counci"  remains 
unchanged  save  that  the  two  seats  previously  filled  by  the  land- 

holder  and   Mohammedan   electorates   respectively  in  Eastern 
Bengal  and  Assam  are  now  transferred  to  similar  electorates  in 
Bihar  and  Orissa.    These  interests  in  Assam  were  not  considered 

to  be  of  sufficient  importance  to  merit  separate  representation 
on  the  Imperial  Council,  nor  would  it  have  been  possible  to  grant 
this  privilege  without  either  disfranchising  existing  electorates 
or  dispensing  with  an  official  majority. 

As  the  result  of  these  changes  the  constitution  of  the  Governor- 
General's  Council  is  now  as  follows  : — 
Ex  officio  Members         ........  9 
Official  nominated  members  (of  whom  9  represent  the  various 

provinces)  1        ........  28 
Nominated  non-official  members     .  .  ...  5 
Elected  Members  : — 

(i.)  By  the  Provincial  Legislative  Councils  .  .  .  .12 
(ii.)  By  the  landholders  of  Madras,  Bombay,  Bengal,  United 

Provinces,  Bihar  and  Orissa  and  Central  Provinces        .       6 
(iii.)  By    the    Mohammeuans    of   Madras,    Bombay,    Bengal, 

United  Provinces  and  Bihar  and  Orissa        ...        5 

(iv.)  By  the  Mohammedans  of  Bengal,  and  the  Mohammedan 
landholders    of    the    United    Provinces    at    alternate 
elections  ......-■       1 

(v.)  By  the  Calcutta  and  Bombay  Chambers  of  Commerce      .       2 
(vi.)  By  Municipalities  and  District  Councils  on  the  Central 

Provinces         .  .  .  .  .  •  •  l    —  27 
Total    .  .       69 

Madras  . 1 Burma    . 1 

Bombay 

Bengal   . 

1 

1 

Bihar  and  Orissa 
Central  Provinces     . 

1 

I 

United  Provinces 1 Assam    . 1 

Punjab  . 1 
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II.     ( 'hang*  -  made  in  the  quali 

[a]  The  following  changes  have  been    made  a\ .  to  all 
<  'ouncils : — 

(i.)  (Jovernment  officers  have  been  expressly  disqualified 
from  standing  for  election.  In  certain  <>f  the  schedules 
provision  already  existed  to  this  effect,  but  it  has  been 
thought  desirable  to  remove  all  possibility  of  doubt 
by  a  definite  prohibition  everywhere. 

(ii.)  It  has  been  found  necessary  to  insert  Borne  clear  definition 

of  the  term  *  firm  '  which  occurs  amongst  the  definition 
of  qualified  voters  in  the  Mohammedan  eli 

The  definition  adopted  i-  '  an  association  of  two  or 
more    individuals    trading    jointly,    and    oot     being 

i  under  the  Indian  Companies  Act,  1882 

any  other  law  for  the  time  being  in  force.1 
(iii.)  In    certain    electorates    the    payment    of    incon 

a  qualification.     In  order  c>  prevent  the 
technical  qualification  of  a  person,  who  :  iperly 
90  qualified,  by  a  colourable  payment  of  an  income- 
tax  shortly  before  the  election  commences,  the  relevant 
schedules  have  lieen  amended  so  as  to  provide  that 
the  payment  of  the  prescribed  amount  must  have  been 
actually  made  during  the  financial  year  preceding 
thai  in  which  the  election  is  to  be  held. 

(iv.)  In  the  schedules  framed  in  k><>m  there  vras  do  provision 
to  ensure  that  a  Dominated  candidate  had  been  nomi- 

nated with  his  consent.  This  defect  has  now  been 

remedied,  and  it  has  further  been  provided  that  a  nomi- 
nated candidate  shall  be  at  liberty  to  withdraw  from 

ln>  candidature  if  he  gives  due  notice  to  the  proper 
authorities  fourteen  dear  days  before  the  recording  of 
vote        \   candidate  who  has  thus  once  withdrawn 

will  not.  however,  lie  at  liberty  to  cancel  his  withdrawal 

and  t.>  Stand  again  for  the  same  election. 

(v.)  In  the  general  disqualification  clauses  which  appear  in 
Regulations  IV  and  VI  of  all  Council-  provision  has 
been  made  for  the  declaration  of  lunatics  by  Bfagist  1 
which  the  Lunacy  \,  t  . . i  1  < ,  1 1  allows,  by  omitting  the 

woid  "Civil'  which  occurs  in  the  phrase  'competent 
( 'ivil  ( 'oiirt.' 

(hi  In  addition  to  the  foregoing  amendments,  which  are  of 

universal  application,  the  following  e)  ihis  head  h<t><- 

the  schedules    relating  t<>  tin-  individual  <'f>in<<l* m  7  hi  low  : — .1/'/  Wat. 

(i.)  In  the  electorates  consisting  of  the  Municipal  Councils 
and  the  Di-tri.t  and  Taluk  Boards  (Schedule  III)  the 
franchise  and  the  right  to  stand  for  election  were 
confined,  under  the  Regulations  oi 
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who  at  the  time  of  election  were  actually  members 
of  those  bodies.  The  schedule  has  now  been  amended 
so  as  to  extend  the  franchise  and  the  candidature 

qualification  in  this  electorate  to  all  persons  who  have 
been  members  of  the  bodies  in  question  for  an  aggregate 
period  of  not  less  than  three  years  during  die  decade 
preceding  a  date  to  be  fixed  by  the  local  Government 
in  preparation  for  the  election.  The  change  is  in 
accordance  with  the  system  which  was  in  vogue  under 
the  Begulations  of  1909  in  the  electorates  of  the 
Municipalities  and  Districts  Boards  in  Bombay  and 
Bengal,  of  the  major  Municipalities  of  the  United 
Provinces  and  of  the  Municipalities  in  the  Punjab  and 
Eastern  Bengal  and  Assam,  but  it  necessitates,  as 
a  corollary,  provision  for  the  periodical  revision  of  the 
electoral  roll,  which  has  been  effected  by  the  amendment 
of  rules  3  and  6  of  the  schedule  in  question.  A  similar 
procedure  for  the  periodical  revision  of  the  roll  has  al  0 
been  adopted,  in  the  interests  of  uniformity,  in  fche 
case  of  the  electorates  of  (a)  zamindars,  landholders 
other  than  zamindars,  and  Mohammedans  for  the 
Madras  Provincial  Council,  and  (b)  of  landholders  and 
Mohammedans  for  the  Imperial  Council. 

(ii.)  The  franchise  and  the  right  to  stand  for  election  in  this 
same  mixed  electorate  has  further  been  extended  so 

as  to  include,  as  qualified  voters  and  candidates,  per- 
sons holding  titles  conferred  by  Government  above  the 

rank  of  '  Bao  Sahib,'  but  who  are  not  otherwise 
qualified  to  vote  in  this  or  other  electorates.  The 
amendment  is  justified  on  the  ground  that  it  is  prima 
facie  expedient  to  enhance  the  respect  in  which 
honorific  titles  are  held,  while  there  are  many  retired 
public  servants  who  would  make  desirable  accessions 
to  the  Provincial  Legislative  Council,  but  who  do  not 
possess  the  qualifications  to  vote  and  are  therefore 
ineligible  to  stand  as  candidates  for  any  of  the  larger 
constituencies. 

(iii.)  The  income  from  land  fixed  as  the  property  qualifications 
for  electors  in  the  electorate  consisting  of  landholders 
other  than  zamindars  has  been  reduced  from  Bs.  3,000 
to  Bs.  1,000  on  the  ground  that  the  original  limit  was 
unduly  high,  and  operated  to  restrict  undesirably  the 
number  of  electors. 

(iv.)  The  definition  of  '  estate  '  which  occurred  in  certain  of 
the  schedules  framed  in  1909  for  elections  to  the 
Madras  Provincial  Council  and  for  the  election  of 

representatives  of  that  Presidency  to  the  Governor- 
General's  Council,  was  found  in  practice  to  be  defective, 
and  not  in  accord  with  the  facts  of  land  revenue 

1691  I  i 
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administration.     The  term  has  therefore  been  del 

in  such  a   way  as  to  make  it  correspond  with   the 
provisions   of  the   Madras   Estates   Land  Act,   1908. 
For  similar  reasons  the  reference  in  the  same  schedules 

to    'tenants    and    kanomdars '     under    '  raiyotwari 
holders '  as  qualified  voters  has  been  omitted,  because 
no  public  record  is  maintained  of  the  income  of  such 
persons  from  land.    The  changes  under  this  head  have 
been  incorporated  in  the  Imperial  schedule  also, 

(v.)  Rule  7  (2)  of  Schedule  \'i  aa  framed  in  1909  ha- eliminated,  because  it  was  inconsistent  with  ru 
of  the  same  schedule  and  with  the  corresponding  rules 
in  Schedule  X  relating  to  the  Imperial  Council, 

(vi.)  No  limit  has  hitherto  been  fixed  on  the  amount  of  pension 
which  should  be  regarded  as  the  minimum  pensioi 
•  pialification  of  Mohammedan  voters,  and  the  abs 
of  any  limitation  resulted  in  rendering  eligible  to  vote 
persons  drawing  petty  pensions  and  engaged  in  menial 
occupations.     This   anomaly   has   been   removed    by 
fixing  a  pension  of  Rs.  15  a  month  as  the  minimum 
amount  which  qualifies.     A  similar  change  has 
made  in  the  schedule  relative  to  the  election  to  the 

Imperial  Council  of  a  representative  of  the  Moham- 
medan community  in  Madras, 

(vii.)  Under  the  schedules  framed  in  1909  joint  landhol. 
who  are  not  zamindars  enjoyed  the  privilege  of  nomina- 

ting a  representative  to  vote  for  them,  while  landholder! 
who  are  sarnindara  did  not.  This  anomaly  has  been 
removed  by  extending  the  concession  to  both bay. 

(i.)  The  property   qualification  for  Mohammedan  eh 
ling  in  the  city  of  Bombay,  under  rule  3  (a)  of 

Schedule  Nil.  as  framed  in  1909,  was  the  j 
of   land  ible   valin 

!!-.  200.    It  was  found  that  this  provision  resulted  in 
the  disqualification  of  certain  large  landholders,  while 

:  i  leaseholders  were  qualified,  the  reason  being  that 
the  Government  land  in  Bombay  <  il 
generally  a  nominal  quit  rent  and  only  certain  areas 
are  leased  on  rents  fixed  in  proportion  to  their  value. 
To  obviate  this  difficulty  the  municipal  assessment 
has  been  adopted  as  the  criterion. 

(ii.)  Rule  .;  (6)  oi  this  schedule  has  been  1  ted  by  the 
ambiguity  of  the  original  rule/,  (a),  which  was  silent 
011  the  subject  of  sharers  of  an  estate,  the  share  of  1 
of  whom  was  of  the  value  laid  down  as  the  mimimuin 

property  qualification. 
(111.)  The   provision   made    l>y    the   rules   framed   in  1909 



APPENDIX   V  483 

regards  the  practical  connexion  with  the  electoral  area 
required  of  a  candidate  standing  for  election  by 
District  Board  and  Municipalities  and  Mohammedan 
electorates  was  found  to  be  insufficient,  and  Schedules 
VI  and  VII  have  been  so  amended  as  to  necessitate 

the  possession  by  all  candidates  not  merely  of  a  place 

of  residence  in  the  Division,  but  also  '  such  practical 
connexion  (with  it)  as  qualifies  him  to  represent  it.' 

Bengal,  Bihar  and  Orissa  and  Assam. 

By  changes  made  in  the  qualifications  of  voters  and  candidates 
for  election  to  these  new  Councils  are  meant  departures  from  the 
qualifications  laid  down  by  the  Regulations  of  1909  for  the 
Councils  of  Bengal  or  of  Eastern  Bengal  and  Assam,  as  the  case 
may  be.  Save  for  the  exceptions  specified  below,  the  qualifica- 

tions laid  down  for  these  two  Councils  have  been  maintained 

intact  for  the  Council  of  the  provinces  which  now  cover  the 
corresponding  areas.    The  only  exceptions  are  mentioned  1  elow  :— 

Bengal. 

(i.)  In  the  landholders'  electorate,  the  system  of  aggregating 
payments  of  land  revenue  or  cesses  in  different  divisions 
in  order  to  qualify  for  a  vote  has  been  extended  to  the 
Eastern  Bengal  districts,  in  which  it  did  not  previously 

prevail. 
(ii.)  In  the  same  electorate  the  property  qualification  which 

obtained  under  the  old  Bengal  Regulations  in  the  case 
of  the  Western  Divisions  of  the  new  Presidency  was  the 
payment  of  land  revenue  amounting  to  Rs.  7,500  or 
cesses  amounting  to  Rs.  1,875.  In  order  to  minimize 
the  discrepancy  between  these  rates  and  those  obtaining 
in  the  Eastern  Districts  under  the  Eastern  Bengal  and 
Assam  Council  Regulations,  the  qualification  has  been 
reduced  to  Rs.  6,000  and  Rs.  1,500  respectively. 

(hi.)  The  franchise  in  the  District  Board  electorate  has  been 
extended  so  as  to  embrace  the  non-official  members  of 
the  local  Boards  in  each  District.  It  is  anticipated 
that  this  measure,  besides  broadening  the  basis  of 
representation,  will  encourage  the  growth  of  interest 
in  these  smaller  bodies. 

(iv.)  In  Eastern  Bengal  and  Assam  a  candidate  for  election 
by  a  Municipal  01  District  Board  constituency  was 
required  to  have,  as  a  qualification,  such  practical 
connexion  with  the  Division  in  question  as  qualified 
him  to  represent  it.  This  condition  had  no  place  in 
the  old  Bengal  Regulations,  but  has  now  been  applied 
throughout  the  Bengal  Presidency. 

(v.)  The  scope  of  the  Mohammedan  franchise  has  been 
extend  d  by  including  within  it  the  following  cl 
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in  addition  to  those  qualified  under  the  Regulations  of 

1909: — (a)  Barristers,  attorneys,  vakils  and  : 
(b)   medical  men  with  certain  qualification- 
engineers  with  certain  qualifications. 

(vi.)  The  qualification  in  the  landholder-'  electorate  in  favour 
of  persons  holding  the  title  of  Raja  or  Nawab 
higher  rank   has  been  withdrawn,  with  a   r< 
of  the  rights  of  those  already  so  qualified.     A  similar 

change  has  been  made  in  the  eorrespondiiiL' 
to  the  Imperial  Council 

Bihar  and  Orissa. 

(i.)  In  addition  to  the  class  of  persons  enfranchised  under 
the    old    Bengal    Regulations    in    the    Mohamn  1 
electorate,  the  following  classes  have  been  adde 

(a)     Govern!  v.mt-     drawing     salaries     of,    or 
exceeding,  Rs.  2,000  a  year  ;    (b)  persons  in 
pensions  as  retired  gazetted  or  commissioned  ollicers 
of  Government. 

(ii.)  The  qualification  in  thelandhoh;  borate  in  f 
of  persons  holding  the  title  of  Raja  or  Nawab  or  til 

Br  rank  has  been  withdrawn,  with  a  n 

of  the  rights  of  those  already  so  qualified.     A  similar 

change  ;  made  in  the  corresponding  1 
to  the  Imperial  Council. 

nn. 

(i.)  The   restriction   which   was   imposed   by  the   E.. 
Bengal  and  Assam  Regulations,  confining  the  fran 
t"  Municipalities  with  a  local  income  of  IN.  5.1KX)  or 
more  has  been  withdrawn,  and  every  Municipality  in 

the  province  n"\v  has  at  h-.i-t  one  \ 
(ii.)  Under  tl  ogal  ami  Regulations,  the 

only  Assam  landholder-  who  were  qualified  as  such 
landholders  residing  in  the  Surma  Valley  Division  ..1 
in  the  district   of  Qoalpara,   who  paid  land   !• 
not  leas  than  1!-.  500  or  cesses  amounting  to  aol  Less 

than   K'-.   us.  or  persons  holding  titles  not   low* 
rank  than  Raja  or  Nawab.    These  qualifications  have 
been  retained,  hut  the  franchise  has  been  extended  to 

landholders  residing  in  t he  other  districts  of  tl      \ 
Valley  Division  besides  '  foalp 

(iii.)  Under  the  Eastern  Bengal  and  Regulations,  the 

property  qualification  in  the  Mohammedans1  elect of  Assam  was,  in  the  Assam  Valley  Division,  payment 
of  land  revenue  oi  of  not  h 

in  the  Surma  Valley  Division,  payment  of  land  revenue 
of  doI   less  than    I .'  es  of  not   lesa  t han 
R     50,     Further,  Mohammedan  jntedars  in  tin 



APPENDIX    V  485 

of  Goalpara  who  paid  rent  amounting  to  not  less  than 
Ks.  250  were  also  qualified.  These  qualifications  have 
been  maintained  unaltered,  except  that  the  land 
revenue  payment  has  been  reduced  in  the  Surma 
Valley  Division  to  Ks.  50.  It  has  further  been  provided, 
in  modification  of  the  rules  in  force  in  Eastern  Bengal 
and  Assam,  that  a  Mohammedan  mutawali  is  not 

a  landholder  in  his  own  right  for  the  purpose  of  the 
land  qualification. 

The  Governor-General ]s  Council. 
Four  changes  have  been  made  in  the  qualifications  of  voters 

and  candidates  for  this  Council,  which  follow  consequentially  on 
corresponding  changes  made  in  the  qualifications  for  the  Madras, 
Bengal  and  Bihar  and  Orissa  provincial  electorates.  These  have 
been  specified  above,  but  in  addition  the  following  departures 
from  the  qualifications  laid  down  in  the  schedule  relating  to  the 
election  of  representatives  of  the  provinces  of  Eastern  Bengal 
and  Assam  and  Bengal,  as  previously  constituted,  have  been 
effected,  with  the  object  of  assimilating  so  far  as  possible  the 
conditions  which  are  to  obtain  in  the  Eastern  and  Western  portions 
of  the  newly  constituted  Bengal  Presidency. 

The  property  qualification  for  the  electorate  consisting  of 
landholders  in  Bengal  has  been  reduced.  Under  the 
Kegulations  of  1909  it  consisted  in  the  possession  of 
land  on  which  either  land  revenue  of  not  less  than 

Rs.  20,000  or  cesses  of  not  less  than  Rs.  5,000  was 
paid.  These  amounts  have  been  reduced  to  Rs.  10,000 
and  Rs.  2,500  respectively,  and  similar  amounts  have 

been  fi::ed  as  the  property  qualification  for  the  land- 

holders' electorate  for  the  Imperial  Council  in  Bihar and  Orissa. 

Provision  has  been  made,  in  accordance  with  the  system 
in  force  in  the  corresponding  electorate  in  the  United 

Provinces,  for  the  registration  on  the  landholders' 
electoral  roll  of  the  names  of  managers  of  Hindu  joint 
families,  of  firms  and  of  companies  which  possess  the 
necessary  property  qualification. 

III. —Changes  made  in  electoral  procedure 

(a)  Three  changes  have  been  made  relating  to  electoral  pro- 
cedure in  the  rules  of  all  Councils.     These  are  as  follows  :— 

(i.)  Returning  Officers  have  been  empowered  to  decide  the 
\  alidity  under  the  rules  of  any  nomination  or  vote, 
and  their  decision  will  be  final,  save  as  provided  for 
by  Regulations  VIII  and  XVI. 

The  rules  of  1909  in  this  respect  were  proved  to  be  deficient, 
and  practical  anomalies  occurred  in  consequence  ;    for  instance, 1  i  3 
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it  was  held  thai  iindei  the  rules,  as  they  si   1.  the  Returning 
Officer  had  no  power  to  reject  a  vote  tendered  by  a  person  not 

entitled  to  vote,  bo  long  as  the  would-be  voter  had  complied 
with  the  instructions  on  the  voting  papers. 

(ii.)  A  procedure  hae  been  prescribed,  in  accordance  with 
the  English  practice,  for  assisting  blind  and  illi'' 
voter-  to  record  t  heir  \ 

(iii.)  Provision  has  been  made  that,  in  the  case  of  plurality 
of  voting  or  iiuininatic.il  papers,  only  the  first  papei 
received  by  the  Attesting  Officer,  or  the  Returning 
Officer,  as  the  case  may  be,  shall  be  valid,  and  thai  if 
it  is  impossible  to  determine  which  ived  first, 
then  both  or  all  shall  he  invalid.     The  absence  of  any 
provision  in  the  rules  of  19  ntingency 

gave  ri-<-  to  practical  inconvenient 

(l>)  In  addition  to  the  above,  the  following  changes  have  been 
made  in  the  electoral  procedure  relating  to  the  individual  Council! 

named  : — 

"Bombay. 

(i.)  Amendments  have  been  made  in  the  schedules  relating 
to  election-  by  Municipalities  and  District  Boards  with 
the  object  of  enabling  the  Vice-Presidents,  as  well  as 
the  Presidents,  of  those  bodies  to  perform  certain 
electoral  function-,  namely  (")  to  perform  the  duties 
of  Attesting  Officer,  and  (/-;  to  supply  voting 
deh  gates. 

(ii.)  Rule  5  i-'!  of  Schedule  V  has  been  amende 
enable  tin-  Returning  Officer  to  send  nomination  p 
to  elector-  through   the  mukhtiarkhar  of  the  taluka, 
instead  of  by  registered  p< 

(iii.)  Schedule  VII    Rule  7  (p.  ha-  Keen  amended  bo 
provide  that  the  Collector  of  Bombay  shall  attest 
nomination  papers  for  the  Mohammedan  electorate  of 
Bombay  City,  separato  Uto  ting  Officers  being  dis- 

pensed wit  h. 
(iv.)  Rule  4  <>f  this  schedule  has  been  amended  bo  as  to  permit 

the  electoral   roll   being  posted  at   the  office  of  the 

('..Hector  of  Bombay  instead  of  at  the  Chief  Presidency iffice. 

(v.)  Aii  amendment  of  ;i  similar  nature  has  been  ma 
rule  3  of  Schedule  V  permit  of  thi 
roll  of  the  Sind  Jagirdars  being  posted  at  the  taluka 
head-quarters,  aa  well  as  the  district  head  quart 

These   five   amendments   are    based    upon  itions   of 
administrative  convenience. 

(vi.)  In  accordance  with  the  wishes  of  the  Bombi 
ment  the  voting  papers  of  all  electorates  in  that  P 
dency  will  henceforth  be  printed  in  counterfoil. 
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Bengal,  Bihar  and  Orissa  and  Assam. 

(i.)  In  accordance  with  the  wishes  of  these  Governments 

the  procedure  for  electing  candidates  through  the 
agency  of  delegates,  which  obtained  in  Bengal  in  the 
case  of  the  local  bodies'  and  the  Mohammedans' 
electorates,  and  in  Eastern  Bengal  and  Assam  in  the 

case  of  the  Mohammedans'  electorate,  has  been  aban- 
doned, as  practical  experience  proved  it  to  be  unsatis- 

factory. Selection  will  now  be  made  by  means  of  direct 
voting. 

(ii.)  Under  the  rules  of  1909  Municipalities  in  Bengal  and 
Eastern  Bengal  and  Assam  which  had  more  than  one 
vote  were  at  liberty  to  distribute  their  votes  as  they 
pleased.  They  are  now  required  to  assign  their  votes 
to  one  candidate  only,  or  to  two  candidates  where 
two  members  are  to  be  elected. 

Governor-General' 's  Council. 
The  only  change  made  in  the  electoral  procedure  relating  to 

the  Imperial  Council  is  a  slight  alteration  of  detail  in  the  method 

to  be  followed  by  the  non-official  members  of  the  Bengal  and 
Bihar  and  Orissa  Provincial  Council  in  selecting  their  representa- 

tives for  the  Imperial  Council.  The  change  has  been  introduced 
at  the  instance  of  the  two  local  Governments  concerned,  and  is 
expected  to  work  more  conveniently  than  the  old  system. 

IV. — Other  changes  which  cannot  be  classed  tinder  any  of  the 
three  foregoing  categories 

(i.)  Regulation  XIII  in  the  case  of  all  Councils  has  been 
amended  since  it  was  held  to  be  doubtful  whether  in 

the  shape  in  which  it  was  enacted  in  1909  it  was  intra 
vires  of  the  Indian  Councils  Act,  1909,  since  Section  1 
(2)  of  that  Act,  in  pursuance  of  which  this  Regulation 
was  framed,  only  authorizes  regulations  prescribing 
the  number  of  additional  members  necessary  to  form 
a  quorum.  Moreover,  the  Regulation,  in  the  form  in 

which  it  was  enacted  in  1909,  appears  to  have  over- 
ridden Section  15  of  the  Indian  Councils  Act  of  1861, 

since  it  took  no  account  of  the  provision  made  therein 
for  the  senior  Ordinary  Member  of  Council  presiding  in 
the  absence  of  the  President,  and  of  the  Vice-President 
appointed  under  Section  4  of  the  Indian  Councils  Act, 
x9°9- 

(ii.)  A  clause  has  been  inserted  in  Regulation  I  relating  to 
all  Provincial  Councils, except  those  of  Madias,  Bombay, 
and  Bengal,  to  make  it  clear  that  the  sanction  of  the 

Governor-General  is  required  to  the  nomination  of  ex- 
pert no  less  than  of  ordinary  members  of  the  Council. 
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(iii.j  Throughout   the   schedules   (Imperial  and   Provincial) 
relating  to  the  Madras  Presidency,  the  woi 

George  Gazette  '  (the  official  title  of  the  M 
.'eminent  Gazette)  have  been  substituted  for  the 

words  '  Local  official  gazette  '  in  order  to  avoid  possible 
..fusion  with  the  district  gazettes  which  are  publ 

in  the  Madia-  Presidency. 
(iv.)  The  form  of  Regulation  X,  which  specifies  the  term  of 

office  of  an  elected  or  nominated  member,  was  1 

to  preclude  the  election  of  a  candidate  to  a  seat  on  the 
.ncils  before  the  seat  was  actually  vacant.    It  v 

have   been  inconvenient  to  postpone   the  completion 
of  all  elections  until  the  outgoing  member  has  actually 
completed  his  term  of  office,  and  to  avoid  this  nect 
the  Regulation  has  bet 
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Joint  stock  or  capital  of,  6  and  //., 

13,15-16,  24-6,  28-9;  re- demption of,  82, 
Dividends,  38-41,  60,  70,  7'., 

78  n.,96;  on  '  separate  voy- 
ages,' 13. 
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Company,  the  East  India  (cont.): 
Legislative  powen  of,  9-10,  45-6, 

65,91. Management  of : 
.: :-  . . f  Propriefa  ■ 

26,  41  ;    loss  « .f  their  1 

Directors,   by,  6,  26,  28,  90; 

qualification     for     I 
41,   42  ;    relations    of,    with 

.    ral  and   B< 

tarv  of  State,  4''  :  with  Board 
<>f  Con1  rol,  63-66,  68  ;    oom- 
mitteet  of  m  .  82  ; 

powez  to  elect  seven  mem- ben  of  first  Council  of  Si 

95- 
Native

s,   
relati

ons   
with, 

 
see  Na- irn 9. 

N.i\  ,il  Force 
 
of,  20,97

-8. 

1'atio
nago  

  
of,    64,    66,    76,    82; 

subjec
t  

to  1  iou n  and  Board
 

of  <  ontro
L  

•;.  79, 92. 

!ii<-  of.  applic
ation 

 
of,  ~o,  76, 

.   80  j    Debts
  
charg

ed  
to, ■  f  : 

ee  of,  4-'. 
in  imes  of,  38-40,  67. 
Jurisdiction    over,     14,    49-50, 

Pensions   and   salaries   of Mo. 

to,    prohibited, 

65. 
Profits  of,  43-3. 
Promotion  ,,f.   ; 

.  -in  v.  relations  with  the  : 

an,  41  ,-   repaid, 
n-  to.  1  '-.  27,   JO-I. 

Pays  1, 70. 

■  ies  and  orders  of,  to  oon- 
tinne  binding,  291  •.  . 

Tributes  paid  bj 

Trooi  •  0  raise 
nposn    1  roops,    60,    72 ; 

volunteer  infantry,  80  ;  num- 

ber of   King's   troops  I 
limit< 

•  onditional  appointments,      • . 
ilar  jurisdiction,  383-91. 

( lontracts  by  S 
108, 

Control,    Board    of,    sec   Board    of 
•  rol. 

.  <  'hi>d  ( 'omini-~ioii>r.-lii|i,  14  I  ; 
N.ii n '■  1  Ihrist ians  In, 

■  mment, 

Lot   d   (  ...\  ■  1  mi. 

Copyi 

<  brnwallis,  I. 
C'ossijurah  case,  the.  54. 
Council    of    India,  the,    172-7  (see 

also    -  State    in 
Council). 

<  ionrten,  Sir  William.  15. 

( iourte  of  proprietors,  set  hh'I-  r  <  !om- 

pany,  management  of. 
■  il'.-  Tagort  Law  La  tin.  i,qn 

59,  -V'
'1- 

crimina
l    

Proced
ure,  

 
Cod 

Cron  >3. 
•  ions  with, 

15, 1 <  Srown  : 

<  iompany's  powers  and  j transferred  to,  96. 

rnment  l>\ . nor-t  ieneral  and  Governors 
in    Council     appointed     by, 

.  itloll.     ,l--(Ht     to.     [( 

\  I07,  171. 
( Jumberlan  I  i  1  r  1  of,  4. 

Customary  law,  359-60,  368. 

1.  [27-8,    : 
Death  sentences,  154. 

Debt,  public,  14".  236,  247. 
Definitions   in  in 

Rules  of  Business  of  Legislative 
<  owned   of    Govt  in"!  « Ieneral, 

434,4-45- Delhi: 

t  lapital  of  India, 
tion  of,  1 

I  »ui  1 Pio\  boos  of : 

Chief     CommissioneiBhip     lot 

(191a),  134,  141- 1.     d    Government     for, 

(uiirf  see  Local  <  loi  <  nine 
.  1  rnment    of    India, 

Deputy  Commissioners,  [62. - 

■ 
llient   of. 

Dis]  9. 

I  Hat  i  in'  Us  in, 

Diwani,  gi  of, 

;  results  «■• 
Dufferin,  Lord,  169,  -1 1. 
Dundas,  Senry, 
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Dundas,  Robert,  73. 
Dutch  East  India  Company,  4,  8. 

Easements  Act,  366. 
East  India  Company,  see  Company. 
East  India  (Executive  and  Legisla- 

tive Councils),  Regulations, 
cited,  111-12. 

Eastern  Bengal,  former  union  of, 
with  Assam,  127,  218. 

Ecclesiastical  Establishment,  280-2 
(see  also  Bishops). 

Education,  78,  139,  205. 
Elizabeth,    Queen,    Charter    of,    1, 

Ellenborough,  Lord,  94,  95. 
Elphinstone,  Mountstuart,  84,  349. 
Empress  of  India,  Act  authorizing 

title,  107,  171. 
English  Company,  the,  2. 
English  Courts,  jurisdiction  of,  over 

offences  in  India,  50,  65,  155, 
283-90  ;  special  court  for  of- 

fences in  India  not  put  in  force, 
66  and  n. 

Escheats,  186,  195. 
European  British  subjects,  see  Brit- 

ish subjects. 
Evidence  Act,  the,  355,  362. 
Executive  Councils,  power  to  create, 

no,  n  1. 
Of  Governor-General,  see  Gover- 

nor-General in  Council. 
Of  Bengal,  Madras,  Bombay,  and 

Bihar,  see  those  headings. 
Explosive     Substances     Act,     374, 

377- Extra-territorial  legislation,   372-8. 
Extra-territorial  powers  of  Gover- 

nor-General, 417-28. 

Family  customs  preserved,  57, 

356. Famine  in  1770,  40. 
Financial  Statement,  discussion  of, 

in  Legislative  Councils,  1 1 1 , 
112,  1 17-18,  122,  236-7,  435-7 
(see  also  Legislative  Council  of 
the  Governor-General). 

Financial  system,  159-60. 
Fines,  185. 
Foreign  affairs,  discussion  of,  in 

Legislative  Councils,  44,  236, 
247,441. 

Foreign  Department,  the,  140. 
Foreign  Enlistment  Act,  374,  378. 
Foreign  Jurisdiction  Acts,  52  and  n., 

388-92. 
Foreigners,    jurisdiction    over,    88 

and  n.,  422-8 ;  meaning  of  term, 

402-3. Forests  Department,  140. 
Forfeitures,  185. 
Forgery,  374,  377. 

Fox's  East  India  Bill,  61-2. Francis,  Mr.,  45,  50. 

French  Wars  (1745-61),  2,  33. 
Furloughs,  158,  262. 

General  Society,  the,  27-9. 
Gentus,  22,  29,  56-7. 
George  III,  King,  62. 
George    V,     King-Emperor,     170 ; 

at    Delhi    Durbar,    126 ;      an- 
nouncements at,  467-70. 

Godolphin,  Lord,  2,  29,  30. 

Governor-General    of   Bengal,    first 
appointed    (1773),    44-5,    64 ; 

(1854),  94  ;    appointed  Gover- nor-General   of    In-  ,.a,    (1833), 
82. 

Governor-General  of  India : 
Appointment  of,  138  ;  method  of, 204. 

Governorship  of  Bengal  no  longer 
vested  in  (1912),  128. 

Powers  of,  to  overrule  his  Council, 
106 ;     over    Executive    and 
Legislative   Councils,    102-3, 
142,     146,     237,     250  ,•      to 
appoint    Lieutenant  -  Gover- 

nors, 96  ;  over  Native  States, 
145  ;  over  scheduled  districts, 
10 1,  240  ;  over  Military  Com- 

missions, 295-9;  over  nomina- 
tions to  Provincial  Councils, 

487. 
Salary  of,  252-3,  300. 
Statutory  Enactments  regarding, 

252-62. Vacancy  in  office  of,  133,  254-9. 
(See    also    Governor-General    in 

Council,       and      Legislative 
Council    of    the    Governor- General.) 

Governor-General  in  Council :    Exe- 
cutive Council  of  the  Governor- 

General  : 

Appointed,  82-4,  94,  99,  138,  202. 
Business  of,  207-1 1 . 
Constitution  of,  204-6. 
Departments  of,  139-40. 
Executive  Councils  for  provinces, 

power  to  create,  1 10. 
Head-quarters  of,  134-5,  141. 

High  Courts'  jurisdiction  inopera- 
tive over,  154,  275-6. 

Legislative     Councils'      relations 
with,  107,  224,  242-3. 
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Governor-4  leneral  in  Counoi]  {'-out.)  ■. 
Local    Governments'    dal 

214,  220-4. 
Ifei '  inga  of,  206-7. 
Members  of,  83,  99,  no,  204-6  ; leave  of  ab 
Powers  of,  over : 

Army.  [55,  295-9. 
Christians, 

High  Courts'  limits  of  jurisdic- 
tion, [I  '4.  I  J  ;.  2  i'  .  274,  2 

Illicit  oorrespondeni 
I.     il  Governments,  i<'.;. 

_•  3  ;  over  Bengal,  2x5. 
Revenue,  1 59. 

Territory,  .(17-28. 
President  <>f.  99,  211— 12;    Vice- President, 
Baku 

retary   of   State   and    Parlia- 
ment,    relations    with, 

tntorj    Bnaotments  regarding, 
-1  ?. 

incies  in, 

(>■  I  1     incilofthe 
GOYI  r.ll.) 

Governors  of  factories,   1 

i-. 
<  want.  <  Ibarles, 
1 .11  u.ii  in-,  and  wards  Act, 

Bailei  bury  <  tallage  .  >  *«  *  1  i  - ti,.n 

Hardinge,  Lord,  1  J5. 

Barington'8  Analysis  of  tin    Bengal Nations,  quoted, 

II     tuigs,        Warren,       <  tovernor- 
ral    "f    Bengal, 

threatened  resignation  <>f. 
conflict  with  the  Supreme  <  lourl 
nf  ( laloutta,  2i,  ; ;.  60  1  . 

as  with  the  <  iompanj 
en  Ldenoe  in  Bouse  of  <  •  >m u  1  •  r  1-. 

plan  "f  administration  <>f 
justice  in  :  j  tT. 

1  Quits,  ill--  Indian  : 
I  definition  of, 

•  tblisbment  of, 
« 

<...\.  rnor  < lenera]     in     Council's 
pon  ling,   i"). 
216, 

.III   : 

Jurisdiction  1 
oeral     in 

inciL   the   <  lovernor  ' 
erak  and  <  Joan  ils  of  R*ngal, 
Madras,  and    Bombay,    1 ;.}, 

High  (  "urt-.  the  Indian  (float. ): 
-7:-'>  ;     over  hris- 
tians,    104.    154;    in    Native 

:;.  ;     ..v.-r 
268. 

Law  to  !«•  administen  1 

147-9,  '54:    i°  cases  ,,f  in- heritance anil  succession. 
over    Christians    in    N 

:.  1  54.  274. 

New,  power  to  appoint, 
:      <.f.     over     Subordinate irts,  273. 

Privy  '  tounciL  appeals  to, 

lure  of,  en  ii.  - 
criminal,  87, 

16 ;    in  cases  <>f  oppression, 

Bituation  of,  ;    power  t.> 
.ilt.  r,  274. 

Statutory  Bnaotments  regarding, 

Hindu  Ian  -oks, 

Hindu  Wills  Act,  363-4. 

Holland,  trade  rivalry  wit  li .  4.  - . 
Holland's  Jvriaprudt  net  oiti 

Hyd<  . Hyder  Ali.  4  >. Hyderabad,  165. 

Illicit  correspondenoa,  288-90. 
Lmpey, Sir  Elijah,  50,  55,60. 
1  ii« l i a.  definition  of,  j<>i-2. 
Indian  Waters,  limits  of, 
[nheril  in  e,    law    regarding, tf. 

[nsolvenoy,  law  of,  f"r  preskl 
towns 

[nteriopei   *8. 
International  law,  J72  ff., 

James   L  King,  Chai  .  1 :. 

James  1 1.  King,  '  !ha 

Jameson  case,  tl.  .  398. 
Judge-advocate,       appointed       to Ma. Ira-,    and    Bomb 

21. 
Judgi 

< 'n  il  and  criminal,  137—8. 

1 1    ■ 

'  lourl  "f  : 

Exempt    from   arrest    and  Im- 
prisonment, . Number  of, 

I'm    ■■  d<  DOS  "f. 

Qnalifioations    of,     1 
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Judges  (cont.) : 

Salaries  of,  253,  266. 
Tenure  of  office,  153,  266. 

Vacancies,  266—7. 
Judicial  Commissioners,  Courts  of, 

163,  266. 
Judiciary,  see  High  Courts. 

Jury,  trial  by,  14,  48,  164-5  J  Jurors 
need  not  be  Christians,  81. 

Justices  of  the  peace,  32,  48,  70  ; 
powers  of,  79 ;  need  not  be 
covenanted  civilians,  81  ;  juris- 

diction of,  over  European 
British  subjects,  165. 

Kathiawar,  165-6 ;    status  of,  293, 

425-6. Kaye,  Sir  J.,  quoted,  14  n.,  66,  89. 
Khojas,  370. 

Lahore  diocese,  157. 
Laconia  case,  the,  401. 

Land,  acquisition  of,  by  natural- 
born  subjects,  88  ;  tenure  and 
transfer  of,  365,  367. 

Landholders,  representation  of,  on 
Legislative  Councils,  118,  119, 

471  ff- Law  administered  in  British  India, 

53,  147,  154;  in  cases  of  in- 
heritance and  succession,  277 ; 

over  Christians  in  Native  States, 

104,  154,  274;  over  Mahome- 
dans  and  Hindus,  56-7,  354  ff. 

Civil  and  criminal  procedure,  87, 

163-4,  362,  369-7i?  4i5-!6. 
Penal  code,  see  tliat  heading. 

Law  Commission,  the,  86-7,  92,  362, 

369- Law  member  of  Council,  first  ap- 
pointed, 83,  205. 

Lawrence,  Major,  33,  37. 
Lawrence,  Sir  John,  219,  455,  457. 
Laws,  Indian,  validity  of,  251. 
Lecky,  W.  E.  H.,  quoted,  38,  40,  43. 
Lee  Warner,  Sir  William,  165,  167. 

Legislative  Council  of  the  Governor- 
General  : 

Constitution  of,  91, 113-25, 142-3, 

478-9. 
.Meetings  of,  225—6. 
Members  of : 

Election  of,  1 1 5-20. 
Number  of,  1 13-15,  224,  429. 
Official    and    non-official,    91, 

1 14-15,  224. 
Qualifications  for,  120,  480. 

Powers   of,   83-6,    100-1,    104-5, 
143-5,  22^-37,  408-17. 

Representation  on,  1 18-19,  47^  "*• 

Legislative  Council  of  the  Governor- 
General  (cont.)  : 

Rules  for  business  in  : 

Definitions,  434,  441-5. 
Financial  Statement  or  Budget, 

121-4,435-8;    Schedules  of 
Revenue    and    Expenditure, 

439-40. 
Matters   of  general   public   in- 

terest,   121,    124-5,    445-7  >' 
excluded  subjects,  124,  435. 

Official  majority  necessary,  115. 
Questions,  124-5,  445_7- 

Quorum,  125,  226. 
Statutory  Enactments  regarding, 

224-40. 
Validity  of  Indian  Laws,  251  ;  as- 

sent of  Crown  and  Governor- 
General  to,  101,  144,  237-40. 

Legislative    Councils,   114  (and  see 

Local  Legislatures N Lemaistre,  — ,  50. 

Levant  Company,  the,  11,  385-9. 
Lex  Loci  Act,  358. 

Licences — for  sale  of  spirit,  70 ;    to 
traders  and  missionaries,  75,  78, 

80  ;   abolished,  88. 
Lieutenant-Governors,  appointment 

of, 96, 142  (and see  Bihar,  Burma, 
Punjab,  and  United  Provinces). 

Limitation  Act,  362. 

Limits — of  provinces'  power  to  alter, 
104,  222  ;   of  presidency  towns, 

132,224. 
Loans  to  native  princes  prohibited, 

71,  155,284-5. Local  Governments  : 

Constitution  of,  141-2. 
Definition  of,  291. 

Governor-General     in     Council's 
relation  with,  214-15,  220-4. 

High  Courts'  jurisdiction  regard- 
ing    Bengal,     Madras,     and 

Bombay,  154,  ̂ 75~7- 
Misdemeanours  of  officials  of,  283. 

Names  and  number  of  provinces 
under,  141,  294. 

Natives  on,  no. 

Revenue,  collection  of,  and  interest 

in,  159-60. 
Secretary  of  State's  relations  with. 

215,  238-9,  290. 
Staff  of,  160-1. 
Statutory  Enactments  regarding, 

214-24. 
Vacation  of  office,  absences  and 

salaries,  105,158,25  2-62 ,  300. 
Local  Legislatures  : 

Constitution  of,  132,  145-  7.  241-2. 
Electorates  of,  1 18-19.  478  ff. 
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Local  Legislatures  (cont.) : 
M'-mbere  of,  114,  243,  429-33. 

iitional,  116,  241-3. 
Expert,  115,  487. 
Qualifications  of,  120,  243,  480. 

Term  of  office  of,  242-3. 
.  power  to  create,  244-6. 
rs  of,  145-7,  246-8. 

Presiding  member  of,  242,  487. 
Rules  for,  242,  246,  249-50. 

Majority  to  be  non-official,  1 14. 

242. 
Quorum  for,  125,  242. 

Statutory  Enactments  regarding. 

241-51. 
\  alidity  of  Arts  of.  250-I. 

Lyall,  Sir  A.  '..  quoted,  $,  10.  67. 
Lytton,  Lord,  150,  211. 

Macaulay,  Lord,  first  Law  Member 
of  Council,  83,  205  ;    Set! 
to  Board  of  Control,  81  ;  on  th< 
Law  Commission,   87  ;     Chair- 

man of  Committee  on  the  Civil 

.  ■<:,  92  :   History  oi,  quoted, 
16,  26,  27. 

Macpherson,  Sir  John,  50. 
M.olras  : 

Early  Courts  in  (1678),  17-18.  i 

'(1687),    21-3;     (17 
Recorder's  Court  (1707),  71  : 
Supreme  Court  (1801 

vernor  in  Counefl,  4-  ;    under 
Bengal  (177  j 

(183  ;>,  83  :    (1909),  1 10-12. 
.ucil  (1807),  72  : 

withdrawn  (1833),  - 
ushed  (1 861),  102,  1 14. 

145,    241-2,  429-30  (and  see 
Local  Legislatures). 

Local  Government,  141,  215—16 
(and  see  Local  Goyernmi 

Powers  an<l  position  of  G 
norm  Counefl,  142. 1 54. a 

6,  288-90. 
High    Courts,  1  (1861), 

103  (and  sn   Efigh  <  ■ 
ttions,  1  ;-  ana  n.  3. 

tion   "f   th<-   planting 

munity,  1 19,  47' >  tT. 
\\<\  enue,  Bo  ird  of,  161. 

Bishop  and  Arohdi 

5,  280-2. 
cure  by  French, 

<  h..iiltrv.  the,  17-18. 

<  )onimander-in  ohief,    abolition 

of, 

Madras.    Subsidiary  matters  (cont.): 
Gazettes,  488. 
Mint,  19. 

Sepoys  raised  (1748),  33. 

Laws  and  Usages  of,  preserved,  44, 

.  IT. 
Representation  of,  on  Legislative 

.oils,  118-10:  4:2  S. 
Maine.  vir  EL  8.,  quoted,  106, 71,425. 

Malcolm.  Colonel  Sir  John,  74. 
Marine,  Royal  Indian,  107. 

413,417' Marriage,  law  regarding,  80. 

Massachusetts   Company,  tin-.   10- 
11. 

Mayo,  Lord,  259. 

bant  Shipping  A  jm- 

M- 

Mili
tary

  
Comm

issi
ons,

  

295-
9. 

Mill,
  
Jame

s,  
81,8

9. 

Mill.
  
John

  
St
o 
 

.94. 

Minto,  Lord,  108-9. 
Missionaries,  y>. 

Mogul,  tb  -2. Monson,  Colonel,  45,  50. 

Montagu.  — .  15,  27.  28. 

Moral  and  i'rogress  Re 

[91. Morley,  Viscount,  108-10. Morley's    Digest, 

Mortmain  '•■  I Municipal  <  !oun 
Municipal    law    in    Nativi 

4-4-4- Munro,  Colonel  sir  Thomai, 

Munsif,  Court  of. 
.Mutiny,     the,     94  ;       the      1 1 

Mutiny,  97  «.  3. 
Mutiny  Acts,  33,68,  7 

Nabobs'  fortunes,  38. 
. 

N.itr.     - 
and  number  of,  165. 

British  eubjecte  in.  168. 

Chi  "4. I    ••  ra  relatione  of, 

Jurisdiction    exercised    in.    168, 

;;j  ff. 
prohibition  < J.  71,  1 ;;. 284-5. 

Position  of,  in  International  Law, 
.  124, 

way  jurisdiction  in.  | 

Ten  itory  of,  included  in  '  India,1 I 
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Native  States  (cont.) : 
Troops  maintained  by,  144,  169, 

230,  247. 
Natives  of  India  : 

Admission  of,  to  share  in  Admin 
istration,     88-9,     no;      to 
Civil  Service,  106,  262-4. 

Education  of,  to  be  promoted,  78. 
Government  under  the  Company, 

74,77,88,  355,367-9. 
Law  as  to,  53,  3 5 3—7 1 . 
Religion   of,   to    be    maintained, 

77- 
Natura

lizati
on  

of  aliens,
  
379. 

Navy, 
  

Indian
,   

aboliti
on     

of,   97-8 
(see  also  Marine). 

Nawab,  the,  37. 

Negotiable  Instruments  Act,  364-5. 
New  Company,  the,  29. 
Nizamut,  the,  43  n.  3. 
North,  Lord,  40,  60. 
North-West  Frontier  Province,  Chief 

Commissionership,  134,  141  : 
Courts  for,  at  Sind,  163. 
Local    Government,  294  (and  see 

Local  Governments). 
North -Western      Provinces      (now 

United     Provinces),     90,     93 ; 
union     of,     with     Oudh,     141 
(and  see  United  Provinces). 

Nuncomar's  case,  32-3,  353. 

Offences  of  officials,  283-9. 
Orissa,  2,  37  and  n.  2  (and  see  Bihar, 

Chota  Nagpur,  and  Orissa). 
Ostend  Company,  the,  31. 
Oudh,  219;  Courts  of  Judicial  Com- 

missioners for,  163  (see  also 
United  Provinces). 

Oudh  Estates  Act,  363. 

Palmerston,  Lord,  94. 
Parliament  : 

Control  of  the  Company  by,  com- 
menced (1698),  26-7 ;  as 

regards  military  forces  and 
discipline  (1754),  34 ;  the 
Regulating  Acts  (1772-3),  40, 

65,  356-7  ;  Pitt's  Acts  (1784- 
8),  62,  67,  68,  76  ;  regarding 
loans  to  native  princes  an'  the 
Government  of  Bengal  (1797), 
71  ;  Charter  Acts  (1813),  72, 

75-9 ;  (1833),  81-9,  131-3; 
(1853),  90-4,  129. 

Government  of  India  Acts  (1854- 
8),  94-8,  129,  130,  134;  In- 

dian Councils  Act  (1861),  99, 
103,  1 14-15,  130 ;  High 
Courts  AcN  (1 861-5),  io3-4  ; 

Parliament  (cont.) : 
Acts — (1865-7),  104-6,  130- 

3  ;  (1870-89),  106-7  J  Indian Councils  Acts — (1892,  1904), 

107-8  ;  (1909),  108  ff. 
Indian  Enactments  of,  general 

characteristics  of,  1 1 1  ;  not 
a  complete  code  for  the 
Government  of  India,  290. 

Parsees,  law  regarding,  360. 
Patents,  146,  247. 
Patna  case,  55,  58. 

Patronage,  see  under  Company  and 
Secretary  of  State. 

Peacock,  Sir  Barnes,  220. 
Penal  code,  the,  33,  87,  354  ff.,  382  ; 

persons  liable  for  trial  under, 

415. 
Pensions,  80,  126,  179. 
Persian  Coast  and  Islands,  law  in, 

392. 

Pitt,  Thomas,  31  n. 

Pitt,  William,  denounces  Fox's East  India  Bill,  62  ;  relations 
with  directors  and  Board  of 
Control,  68  ;  Act  of  (1784),  2, 
62-6. 

Plassey,  battle  of,  2,  34,  37. 
Posts  and  telegraphs,  140. 
Presents,  prohibition  of,  49,  65, 

283-4. 
Presidencies,  141  and  n.  (and  see 

their  names). 

Presidency  magistrates,  164. 
Presidency  towns,  power  to  extend 

limits  of,  80,  224. 
President  of  Council,  99,  211; 

Definition  of,  434. 

Property,  powers  of  Secretary  of 
State  regarding,  138,  193. 

Protectorates,  51,  395  ff.  ;  juris- 
diction in,  402-7. 

Provinces,  141,  161  ;  definition  of, 

291  ;  non-regulation  Provi'ices 
102  (and  see  names  of  Provinces). 

Public  Works  Member  of  Council, 
106,  139,  204. 

Punjab     Lieutenant  -  Governorship 
(1859),  91  : 

High    Courts,  163  (and  see  High Courts). 

Legislative  Council,  103  and  n.  3, 
114,  145,  243,432. 

Local  Government,  141-2,  217. 
Representation     of     landowners, 

118,  475  ff. 
Punjab  Laws  Act,  360. 

Quarter     Sessions     at      presidency 
towns,  32,  43,  48. 
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INDEX 

.    assumes    title    of 

••■  (cont.)  : 

Empress,  107. <  Soancu  "f :  The  <  !onncil  >.f  India  : 
itures,    1 . blishment    of,    137,    179 ; 

: 

pensions  for,  1  - una  in  Legislatures, ■  d    in    < '■  'iziiiil 
.487. and     Local     Governments 

and  Legislatures,  relations 
Railway  Board,  140. with,   177-8,  215,  . 
Railway     jurisdiction     in     Native 251,  274. 

States,  424. Members  "f : 
'     '■'                               ;    al Appointment  of, 

Bombay,  71. 
Qnalifications  of,  <.-' ilations  for  backward  duel  1 1 

45,  148,  238-9. Term  <>f  office  <>f,  17 
•ii—  ii"     duaqualification    foe ■  t  ii  .ns     on Parliament,  relations  witl 

1.  1  islatnre     oonoeming,     14 ], 190-1,  290. ■ 
POW6T  Of, 

i           itjons,  law  regarding, 

J.    I89. 

ine  : 
Application  of,  138,  185-7. 
Audit  of,  138,  191-2. 

:.  i'o-i. ti  insfer  "f  st . .■  k. 
( loUectkm  "f.  1 59-60. 

^9- 

1  over,  96,  138,  186. 

.  177. 

High  Conrts'  jurisdiction  n»ard- idect  and  rice-president  of, 
ing,  -<  3,  273. 

IJ6.  174- 
Local  Goyernments'   interest   in. ■  nue  under  control  1 

160. - 

iof,  150,  185-6. ictments   1 
tatory  Enactments  regarding, 

itiL'.  171 

■90. 
Selborne,  Lord,  quoted,  231. 

Ripon,  1 
Russell.  Lord  Chief  Jnstioe,  quoted, 

-8. 

f74.  >'>8. 
Russia  Company,  the,  11-12. 

Sind,  Judicial « !omm 
Badi  A1l.1l.it  Conrts,  44,  103. in.  : 
Salaries   and   allowai                    of, Singapon 253, 

Sinlia.  Mr.. 

Scheduled  l>Mri> ■•      \ S|a\ 

Scotch  Church,  ohaplaina  of, Slavery  extinguished, 
Sea,  offi Smith,  Alderman  Th< 

1  dispatch)  1, ignty,  dn  tsibility  of, ■i  State  : Stanley,  I 

Appoint  n»«  nt    of,    171   2  .-    (•• Statutory  oivil 
of,    to    "\'-rrul<'    liis    ( '•  >u  mil. 

'    of, 

ii,".     1  ~  '-  ;     I"    appoint 
ling  : 

mill' lit     and     parli.111n11t.il  \ Ad 

l'n  .                                 ,  on- 

<'i\i 

and Crown,  i 
dispatches,  177  ;  pal  ronageof, Eo  lesi  LStk  al 
over  mi! 

<  oiinrii  of  :  The  <  krancil  <.f  In  : ■ 

A  | .  ]  . 

Council  •  • 

•■f  : 

Lt         Live  (      incil 

Rolei  for,  137, 
High 

Dati 
<  lovcrnmenta, 
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Statutory  Enactments  (cont.)  : 
Local  Legislatures,  241-51. 
Revenue,  185-93. 
Salaries,  &c,  252-62,  300. 
Secretary  of  State,  17 1-2,  179-80. 

Council    of,    172-6 ,•     appoint- 
ments by,  180-5. 

Contracts  by,  193-202. 
Ordersand  dispatches  of,  176-9. 

War  and  treaties,  213-14. 
[Table  of  comparison,  302-52.] 

Stephen,     Sir     James     Fitzjames, 
quoted,   32,   54,   58,   102,  252, 
381,  397.4IO. 

Stokes,  Whitley,  quoted,  279,  354, 
Stowell,  Lord,  quoted,  384. 
Strachey,   Sir   John,   quoted,    158, 

259- 
Subordinate  Civil  Service,  151. 
Subordinate  judges,  163. 
Succession,  law  regarding,  277,  356, 

358,  360,  362-5,  367. 
Supreme  Courts,  see  High  Courts. 
Surat,  19  and  n.,  20. 
Surveyor- General,  140. 
Suzerainty,  292. 

Table  of  comparison  between  Statu- 
tory Enactments  and  Digest, 

302-52. 
Taxation,  146,  246. 
Tea  trade,  reserved  to  Company, 

73>75>77  5  taken  away,  8 1 . 
Telegraphs,  146,  246. 
Temporary  appointments,  258-61. 
Territorial  acquisitions,  see  cession 

of  territory. 
Territorial  Waters  Jurisdiction  Act, 

272. 
Torts,  366,  367. 
Trade,  removal  of  restrictions  on, 

75,  yj,  80-1  ;  officials  pro- 
hibited from,  283. 

Transfer  of  Property  Act,  055. 

Treason,  374,  377. 

Tribes  outside  British  India,  rela- 
tions with,  142. 

Tupper,  Sir  C.  L.,  167. 

Under-Secretaries  of  State,  172. 
LTnited  Company,  the,  30. 
United  Provinces  of  Agra  and  Oudh, 

Lieutenant-Governorship,     141 
and  n.  4,  218-19. 

Courts  of  Judicial  Commissioners, 

.163. 

Legislative  Council,  114,243,432 
(and  see  Local  Legislatures). 

Local  Government,  217   (and  see 
Local  Governments). 

Representation  of,  477  ff. 

Vacancies  in : 

Council  of  Secretary  of  State,  172. 
Councils  of  Governor-'  eneral  or 

Governor,  158,  256-62. 
Office  of  Governor-General,  133 

158,258. 
Vice-President  of  Council  of  Gover- 

nor-General, 70,  207. 
Viceroy,  title  of,  202. 
Villages,  162. 
Volunteer  Corps,  269. 

War,  provisions  regarding,  177  ; 
restrictions  as  to,  on  Governor- 
General  and  Local  Govern- 

ments, 213-14. 
Westlake,  quoted,  392. 
Wilberforce,  W.,  75. 

Wills,  363-4. 
Wilson,  Sir  R,  K.,  quoted,  340,  341. 
Wood,  Sir  Charles  (Lord  Halifax), 

quoted,  248,  297. 
Writers,  42,  78. 

Zanzibar,  British  jurisdiction  in, 

167, 392. 
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SUPPLEMENT 
TO    THE 

GOVERNMENT  OF  INDIA 

The  Government  of  India  Act,  1915,  is  based  upon  the 

Digest  published  in  the  third  edition  of  the  Government  of 

India,  and  reproduces  that  Digest  with  modifications  which 

are  mainly  verbal. 

The  correspondence  between  the  Digest  and  the  Act  i- 

shown  in  the  following  Table  of  Comparison  : 

TABLE  OF  COMPARISON  BETWEEN   DIGEST  AND    \i  T. 

Digi  Act.  Remarks. 

T  I  For  'British  India'  tin-  Ad  Bubsti- 
t  i to  tli(-  synonymous  ezpn 

'  the  territories  for  the  time  being 

vested  in  His  Majesty  in  India  '  bo 
as  to  bring  the  language  into  closer 
conformity  with  that  of  the  Ad  <>f 
1858.  It  also  incorporates  in  the 

text  the  title  '  Emperor  <>f  [ndia  '. 
2  2  vul)s.  (3)  of  s.  2  of  Digest  omitted  aa 

spent. 3  3 
4  I 

5  —  Omitted  as  nnneoeasary  now  that  the 
term  <>f  office  is  reduced  to?  yean. 

6  5  S.  5  of  Act  also  contains  words  trans- 
ferred from  s.  15  (1)  of  Digest. 

7 
8 

9 

6 

7 
8 

9 
1 1 

10 

1  2 
1 1 

13 

1 2 1  1 

1  i 

In  Babe,  (2)  '  [ndia  or  <»f  any  pad 
thereof1  substituted  fur  British 

[ndia  :  '  the  levying  "f  war,  <t 
the  making  <'f  peace,  or  negotia- 

tions or  1  real  ies  w  itli  any  prince  '>i 

state'  substituted  for  'any  «>f  the 
matters  aforesaid  . 

1  .  [4  &  5  Subs.  (1)  of  s.   15  oi    1 '  .■   •   brans- 
fei  n  d  to  s.  5  "f  Aot. 
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Digest.  Act.  Remarks. 
16  15 

17  16 
18  17 

19  18 
20  19  Language  of  proviso  altered  in  Act, 

but  without  alteration  of  effect. 

21  — ■  Omitted  as  unnecessary.  Applied  only 
to  officers  of  the  East  India  Com- 

pany. Officers  holding  under  the 
Crown  hi  India  hold  during  pleasure. 

22  20  Slight  alterations  of  language,  but  no 
alteration  of  substance. 

23 

21 

24 

22 

25 

23 

20 

^4 

27 

28 

25 

31 

28 

32 

29 

33 30  &  32 

Omitted  as  spent. 

29  26  Para,  (c)  contains  matter  which  docs 
not  appear  in  the  Digest  but  has 
been  added  in  order  to  reproduce 

exactly  the  existing  law. 

"  Real  or  personal  estate '  substituted 

for  the  first  '  property  ',  and  '  real 
estate  '  for  the  second  '  property  '. 

(4 )  '  Real  or  personal  estate  '  substituted 
for  '  movable  or  immovable  pro- 

perty'. Power  to  mortgage  con- 
fined to  real  estate.  Power  to  sell 

and  dispose  of  and  to  purchase  or 

acquire  property  limited  to  pro- 
perty in  British  India.  Subs.  (3) 

of  s.  33  of  Digest  embodied  in  s.  32 

(4)  of  Act. 

"  India '  subst it uted for  'British  India ' . 

S.  38  of  the  Act  reproduces  a  pro- 
vision (9  Edw.  7,  c.  4,  s.  4)  for  the 

appointment  of  a  vice-president 
which  does  not  appear  in  the  body 

of  the  Digest  but  is  referred  to  in 
a  note  on  Digest  s.  42. 

4I  —  S.  41  of  the  Digest,  which  was  merely 

34 

31 

35 

32 

36 

33 37 34 

38 

35 
39 

36 
40 

37 
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Digest.  Art.  /.'-  marks. 
explanatory,  is  not  Bpecificattj  re- 

produced in  the  Act.  but  effect  is 
1 1 11  it  liv  the  language  nft  I.' 

4^ 

39 
43 

40 

44 

41 

45 
— 

46 

»-" 

47 
43 

48 

44 

49 45 

Not  reproduced.  Tin-  power  to  ap- 
point a  president  of  the  <  otmoi]  it 

virtually  repealed  by  (he  obliga- 

tion to  appoint  a  \  x  i-pn-Mili-nt. 

Language  changed  in  OOOSeqoi 
the  omission  of  s.  45  of  Dip 

In  subs.  (1)  the  word-  and  of  all 
matters  which  ought,  in  its  opinion, 
to  be  reported  to  him,  or 

which  he  requires  information 
added  to reproduceold enactment*; 

'direction  and  control'  suh.-ti- 

tuted  for  '  authority  ';  'gorem- 
ment  *  substituted  for  '  authority  '. 

In  subs.  (2)  power  of  suspension  or 
removal  added. 

50  i"  This  section  of  the  -V  I 
only  Bobs.    1  .    j  1.  and  (3)  d 

of  the  I  tigest.    Th'  •  t  subs. 

(4)  is  preserved  by  th«-  terms  in 
which  the  Act  is  drawn.  The 

powers  given  by  subs.  15)  wei 

hausted  bj  the  notilieation  in  tin- 
•''«  of  August  1.  1912.  See 

88.  1  j  and  u>7  of  the  Act. 

51  47  After  s.  47  ..1  thi     \i  t   1-  him  rted  a 
new   section    (48)    requiring 

Qorexnor  to  appoint  ■  rioe»pnm« 
dent  nf  his  cxecutiw  1  uumh. 

note  to  8.  72  of  Digest. 

52  —  <  >mitted  as  merely  explnn.it  .ry 
53  50,  51  Provisions  of  existing  law   set    out 

specifically,    instead   of    by    1 
ence.      There  nre  alight  differences 

I iet ween  the  procedure  of  th' 

ernor- General.-    ('ouin-iJ    and    the 
procedure  in  the  Oounofll  of  <>ov ernors. 

\fters.  51  of  the  Aet  is  inserted  a  1 

section   (521   reproducing    existing 

provisions  as  tot  he  1'rovineeofAK  1 « 
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Act.  Remarks. 

54  49 

55,  subs.  (1)  53,  subs.  (1)  The    words    'with    or    without    an 
executive  council '  added. 

Subs.  (2)  of  s.  53  is  substituted  for 
part  of  subs.  (1)  of  s.  74  of  Digest. 

55,  subs.  (2),  54  Language  of  subs.  (3)  in  Act  slightly 
(3),  &  (4)  altered. 

After  s.  54  of  the  Act  are  inserted 
three  new  sections  (55,  56,  and  57) 

relating  to  executive  councils  for 

lieutenant-governors  (see  note  on 

page  218  of  Digest)  and  a  section 

(58)  enumerating  existing  chief 
c  ommissionerships . 

56  59  Language  slightly  altered  but  sub- 
stance not  changed. 

Reproduced  with  verbal  changes. 

S.  63  (2)  of  Act  provides  for  the 
quorum  being  fixed  by  rules. 

The  reference  to  a  President  is  omit- 

ted from  s.  64  (3)  of  the  Act  in  con- 
sequence of  the  omission  of  s.  45 

of  Digest. 

Some  verbal  changes.  The  provi- 
sions of  the  Act  which  can  be 

altered  by  the  C4overnor-General  in 
Legislative  Council  are  specified  in 
Schedule  V. 

Subs.  (4)  of  s.  63  of  Digest  is  covered 
by  the  wide  language  of  s.  65  (1) 

(f )  of  Act. 

57 60 

58 

61 
59 

62 60 63,  subs.  (1) to  (6) 

61 64,  subs.  (1) &(2) 

'-2,  subs.  (1) 
— 

62,  subs.  (2), 64,  subs.  (3) 

(3) (4) 

63,  subs.  (1), 

65 

(2),&(3) 

63,  subs.  (5) 
66 

ft  (6) 
64 

67 

65 

68 
66 

69 

67 

70 

68 

71 

69 

72 

70 

— 

Subs.  (1 )  &  (2)  of  s.  64  of  Digest  amal- 
gamated and  language  slightly 

altered. 

This  enumeration  of  local  legislatures 
is  omitted.    See  language  of  s.  73 
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Ui'jest.  An.  Remarks. 

I       HO        111   _:-l.lti\«.' 
incus  is  given  in  Schedule  I. 

71  73.  ;.j  '1  with  differences  in  bul- 
ge and  arrangement  but  with 

1  nit  alteration 

1  74,  subs.  (1)        In    view    of    recent    constitutional 
72,  subs.  (2)         75,  subs.  (3)  changes    it    was   considered  con- 
7--.  Buba    -i).        75,  subs.  (4)  venient  t>-  n   ael  the  provieio 

1 1)  the  T>Lr<-.-t  11  I  iting  to  local  leguua- 
72,  subs.  (5)  ubs.    (1).  _ 

(2)  tewhat  different  plan.    Bat  tin 
•  lit!'  :  •  f'>rin. 

not  oi  Bubetani  e.    The  Act  .• 
duces  in  the  proi  i 
to  be  found  in  the  third  edition  <>f 
the  Digt 

S.  76  (2)  of  tli<-  Act  does  1 1< » t  . 
in  Digest   bat  reproduces  a  j 
Bion  1  _  law. 

The    power    •<•   constitute   new  lieu- 
tenant -governorships    hay 

Bsfei red  from  Part  VI  (relating 
to  Indian  legislation)  to  Part   V 

iting    to   local  '  iovernm< 
8.  77  (2)  of  the  Act  reprod 

\  isiou  <>f  existing  law.    - ■  ■  1 1  -■  -t. 

1 )  of  Act  reproduces  ■  proi  1- 
- j« •  1 1  of '  listing  law. 

73,  subs.  (I) 

73,  Bubf 

73,  subs. (3) 

76.  BUDS. 

(i) 

(I) 

7,-i.  BUDC «.   (I) 

70. 

53-  Bnbs. 

5  (,  subs. 

(2) 
(i) 
(1) 

7  h  Bubs. 

(2) 
61 

75,  BUDS, 

II) 

78,   -libs.    (_•) 

75,  mbs, 
(2) .  subs.  (I) 

75,  Bubs. 
78,  subs.  (3) 

79 

77,  subs. 
80,  8ub8.   (  1  ) 

(3) 
8u, 

80. 

77,  subs. [5) .    So,   subo 

(3) 

78 

M 
80 

81 
83 

as 

;  s.  ;  ;  <>f  Digest  uuial- iiul     language     slight!] 
■  red. 
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Digest.  Act.  Remarks. 

8-1  80  The  reference  to  a  President  is  omit- 

ted from  s.  89  (4)  of  the  Act  in  con- 
sequence of  the  omission  of  s.  45 

of  Digest. 
85 

90 

86 

9i 

87 

92 

88 93 

89 

94 

90 
95,  subs. 

The  power  given  by  s.  95  (1)  of  the 
Act  to  reinstate  officers,  and 

(2)  of  the  Act,  reproduce  provisions 
of  existing  law. 

91  96  The  words  'natural  born'  in  ss.    ,1 
92  97  and  92  of  Digest  are  omitted  in  view 

of  s.  3  of  the  British  Nationality 
and  Status  of  Aliens  Act.  iwi  \ 

(4  &  5  Geo.  5,  c.  17). 

Subs.  (5)  of  s.  101  of  Act  is  new. 

Subs.  (2)  to  (4)  of  s.  104  of  Act  repro- 
duce provisions  of  existing  law. 

The  provision  as  to  high  courts  being 
courts  of  oyer  and  terminer  and 

jail  delivery  is  omitted  from  the 
Act  as  being  superseded  by  24  &  25 

Vict.  c.  104,  s.  9,  and  Letters 
Patent  issued  thereunder. 

101,  subs.  (3)  106,  subs.  (2) ; 
131,  subs.  (3) 

102  107  The  provision  in  s.  107  of  Act  as  to 

consistency  with  other  Acts  repro- 
duces a  saving  in  the  existing  law. 

103  108,  131, subs.  (3) 

104  109,  131, subs.  (3) 

105  .        no,  131, subs.  (3) 

106  en,    131, subs.  (3) 

1Qj  —  Omitted  for  the  reason  appeari 
tli.'  note  to  a.  107. 
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